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In  re  BEIDGEWATEE  NAVIGATION  COMPANY.  o^. 

[1887    B.    4549.]  ^^^'^ 
^  NORTH,  J. 

Company — Articles  of  Association — Construction — Power  to  issue  Preference     Dec.  16. 

Shares — Winding-up — Surplus  Assets — Net  Profits.  1888 

Jan.  16. 

The  memorandum  of  association  of  a  company  provided  tliat  the  capital       q  ^ 
of  the  company  should  consist  of  500  £1000  shares.    Article  4  of  the  articles  jggg 
of  association  gave  power  to  create  additional  share  capital,  which  might  j^^^n  jo^  jj. 
1)6  issued  as  preference  shares.  By  special  resolution  under  a  power  in     May  15. 

the  articles  it  was  resolved  that  the  500  £1000  shares  should  be  divided   

into  50,000  £10  shares,  and  that  the  capital  should  be  increased  by  the 
creation  of  80,000  new  £10  shares.  The  company  by  special  resolution 
repealed  the  original  articles  and  substituted  others,  one  of  which  was  to 
the  same  effect  as  the  original  article  4.  When  100,000  £10  ordinary 
shares  had  been  issued,  the  company  resolved  that  the  balance  of  the  un- 
issued capital,  namely,  £300,000,  should  be  issued  as  30,000  new  £10  shares 
with  a  preferential  dividend : — 

Held,  by  Norths  J.,  that  the  issue  of  such  preferential  shares  by  the 
directors  was  intra  vires. 

The  articles  of  association  of  a  limited  company  provided  that  the 
entire  net  profits  of  each  year,  subject  to  providing  a  reserve,  should  belong 
to  the  holders  of  shares.  After  this  preference  shares  entitling  the  holders 
to  a  fixed  dividend  were  issufed  under  a  power  in  the  articles.  A  statute 
■enacted  that  the  company  should  sell  to  another  company  its  undertakings 
for  a  specified  price,  which  left  a  large  surplus  after  payment  of  liabilities 
and  return  of  paid-up  capital : — 

Held,  by  North,  J.,  and  by  the  Court  of  Appeal,  that  the  balance  of  the 
Vol.  XXXIX.  B  1 
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0.  A.  purcliase-money,  after  satisfaction  of  the  liabilities  of  the  company  and  the  • 

-j^ggg  return  of  paid-up  capital,  was  not  profit  belonging  solely  to  the  ordinary 

shareholders,  but  was  divisible  between  the  holders  of  ordinary  and  pre- 


1'^'  ve  ference  shares  in  proportion  to  the  amounts  paid  up  on  the  shares. 

Beidgewater 

Navigation   HH  .  .  . 

Company.    X  HE  Bridgewaier  Navigation  Company  was  incorporated  by  regis- 
tration in  August,  1872.    The  objects  of  the  company  were  to- 
acquire  and  work  certain  canal  undertakings.  The  memorandum 
of  association  provided  that  the  capital  should  consist  of  £500,000 ' 
divided  into  500  shares  of  £1000  each. 

The  articles  material  to  the  present  application  were : — Art.  4. 
"The  company  may,  by  the  resolution  of  a  general  meeting, 
increase  its  capital  beyond  the  amount  mentioned  in  the  memo-- 
randum  of  association  by  the  creation  of  new  shares  of  such 
amounts  per  share  in  the  aggregate  as  such  resolution  shall  direct, 
and  any  new  capital  so  created  may  carry  such  preferential  right 
to  dividend,  or  such  priority  in  the  distribution  of  assets,  or  be- 
subject  to  such  postponement  of  dividends,  or  in  the  distribution 
of  assets,  as  any  resolution  of  a  general  meeting,  passed  previously 
to  the  issue  of  any  such  new  capital,  shall  direct.  But,  save  as- 
specified  in  any  such  resolution,  all  new  capital  shall  be  subject 
to  the  same  provisions  in  all  respects  as  if  it  had  been  part  of 
the  original  capital  mentioned  in  the  memorandum  of  associa- 
tion." Art,  6.  "  The  shares  or  any  class  of  shares  may,  from 
time  to  time,  be  consolidated  into  a  smaller  number  of  shares,  or 
be  divided  into  a  larger  number  of  shares,  or  the  capital  may  be 
reduced  by  such  proceedings  and  resolutions  as  required  by  law." 
Art.  92.  "  No  dividend  shall  be  paid  except  out  of  the  profits  of 
the  company  arising  from  the  business  of  the  company  as  shewn 
upon  the  balance-sheet,  which  shall  from  time  to  time  have  been 
examined  and  passed  by  the  auditors."  Art.  93.  "  The  board 
may,  in  priority  to  any  dividend,  set  aside  out  of  the  profits  of 
the  company  such  sum  as  they  think  proper  as  a  reserve  fund  for 
effecting  purchases,  redeeming  mortgages  or  rent-charges,  wholly 
or  in  part  repairing  or  maintaining  works,  plant,  or  other  property, 
of  the  company,  answering  damages,  or  meeting  any  other  con- 
tingencies or  purposes  of  the  company,  and  the  board  may  invest 
the  sum  so  set  aside  in  or  on  such  securities  as  they  may  select 
other  than  the  shares  of  the  company." 
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Art.  94.  "  Subject  to  the  last  preceding  article,  the  entire  net      C.  A. 
profits  of  each  year  shall  belong  to  the  holders  of  the  ordinary  1888 
shares ;  and  the  board  may  thereout,  with  the  sanction  of  the      in  re 
company  in  general  meeting,  declare  a  dividend  to  be  payable  ^AviGA^noN 
on  those  shares  in  proportion  to  the  amounts  paid  up  thereon."  Company. 

At  meetings  of  the  company  held  on  the  27th  of  September  and 
the  11th  of  October,  1872,  respectively,  the  following  special  reso- 
lutions were  duly  passed  and  confirmed.  "  (1.)  That  the  capital  of 
the  company  mentioned  in  the  memorandum  of  association  instead 
of  being  divided  into  500  shares  of  £1000  each  as  fixed  by  such 
memorandum  shall  be  and  is  hereby  divided  into  50,000  shares 
of  £10  each.  (2.)  That  the  capital  of  the  company  mentioned 
in  the  memorandum  of  association  shall  be  increased  by  the 
creation  of  80,000  new  shares  of  £10  each,  amounting  in  the 
aggregate  to  £800,000." 

At  meetings  of  the  company  held  respectively  in  the  months 
of  August  and  September,  1874,  a  special  resolution  was  duly 
passed  and  confirmed  :  "  That  the  regulations  comprised  in  the 
schedule  hereto  shall  from  and  after  the  passing  of  this  special 
resolution  govern  the  company  to  the  exclusion  of  the  regulations 
contained  in  the  articles  of  association  thereof  registered  on  the 
20th  day  of  August,  1872,  all  and  singular  of  which  are  hereby 
repealed  and  annulled." 

The  arrangement  of  the  numbers  of  the  new  articles  was 
different  from  that  of  the  original  articles.  One  of  the  old 
articles,  N'o.  2,  related  to  the  carrying  out  of  preliminary  con- 
tracts, and  was  omitted  from  the  new  articles. 

Arts.  3,  4,  83,  and  84  of  the  new  articles  were  identical  with 
arts.  4,  5,  92,  and  93  of  the  original  articles,  except  that  in  art.  3 
there  was  an  immaterial  alteration  by  the  insertion  of  the  word 
"  and  "  before  "  in  the  aggregate." 

The  new  art.  85,  corresponding  to  the  old  art.  94,  was  as 
follows : — 

"  Subject  to  the  last  preceding  article,  and  subject  to  any 
arrangement  which  may  from  time  to  time  have  been  entered  into 
relative  to  the  remuneration  of  any  manager  or  other  officer  of 
the  company  by  way  of  commission  or  percentage  on  the  net 
profits  of  the  company,  or  on  any  part  thereof,  the  entire  net 
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0.  A.      profits  of  each  year  shall  belong  to  the  holders  of  the  shares  of 

1888      the  company,  and  be  divided  jpro  rata  upon  the  whole  paid-up 

share  capital  of  the  company,  and  the  directors  may,  with  the 

Eeidgewatee  sanction  of  the  company  in  sreneral  meeting:,  declare  a  dividend 
Navigation  l     j       t=>  . 

Company,   to  be  payable  thereout  on  the  shares  in  proportion  to  the  amounts 
paid  up  thereon." 

Before  the  month  of  April,  1880, 100,000  out  of  the  authorized 
130,000  shares  had  been  issued,  and  £2  10s.  called  and  paid  up 
on  each.    The  remaining  30,000  had  not  been  issued. 

On  the  19th  of  April,  1880,  notice  of  a  special  meeting  of  the 
company  to  be  held  on  the  27th  of  April,  1880,  was  sent  to  the 
members,  accompanied  by  a  circular  relating  to  the  financial 
position  of  the  company,  and  stating  that  the  directors  had  pre- 
pared the  following  scheme  to  be  submitted  to  the  proprietors  : — 

"  First,  to  raise  £300,000  (the  uncreated  balance  of  the  com- 
pany's capital  powers)  by  the  issue  of  30,000  £10  5  per  cent, 
preference  shares  to  be  allotted  pro  rata  amongst  the  holders  of 
ordinary  shares,  which  it  is  apprehended  will  be  readily  taken 
up,  as  there  is  no  doubt  they  will  command  a  premium  in  the 
market. 

"  Secondly,  to  raise  by  borrowing  upon  bonds,  debentures,  or 
mortgage  a  sum  not  exceeding  £200,000. 

"  Thirdly,  to  make  a  call  of  £1  per  share  on  the  ordinary  shares 
which  will  produce  £100,000." 

An  extraordinary  meeting  was  held  on  the  27th  of  April,  1880, 
at  which  the  following  resolution  was  passed  : — 

That  the  balance  of  the  uncreated  capital  of  the  company, 
namely,  £300,000,  be  now  created,  and  that  there  be  issued  30,000 
new  shares  of  £10  each,  on  the  following  terms  and  conditions, 
namely : 

"  1.  The  new  shares  to  entitle  the  holders  thereof  to  a  dividend 
after  the  rate  of  5  per  cent,  per  annum  upon  the  amount  for  the 
time  being  called  up  thereon,  and  taking  precedence  of  and 
priority  over  all  dividends  and  claims  of  the  holders  of  the 
ordinary  shares  of  the  company. 

"  2.  The  calls  upon  the  new  shares  to  be  payable  as  follows 
£2  per  share  on  the  24th  of  June,  1880 ;  £2  per  share  on  the 
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24th  of  December,  1880 ;  £2  per  share  on  the  24th  of  June,  1881 ;  C.  A. 
£2  per  share  on  the  24th  of  December,  1881 ;  £2  per  share  on  1888 
the  24th  of  June,  1882.  in  re 

"  3.  Interest  at  the  rate  of  £5  per  cent,  per  annum  to  commence  "^Ivig^^on^ 
from  the  date  when  each  call  becomes  due.  Company. 

"  4.  Any  moneys  paid  and  received  with  the  consent  of  the 
directors  in  advance  of  calls  to  bear  interest  at  £4  per  cent,  per 
annum. 

That  in  the  first  instance  the  new  shares  shall  be  allotted  to 
the  holders  of  ordinary  shares  registered  in  the  books  of  the  com- 
pany at  this  date  as  near  as  may  be  in  the  proportion  of  three 
new  shares  for  every  ten  ordinary  shares. 

"  That  any  new  shares  not  accepted  by  the  members  to  whom 
they  are  allotted  remain  at  the  disposal  of  the  directors  to  be 
issued  at  such  times,  on  such  terms,  and  in  such  manner  as  they 
may  think  fit  for  the  benefit  of  the  company." 

The  whole  30,000  preference  shares  were  issued,  and  the  whole 
£10  was  paid  upon  each.  An  additional  £1  per  share  was  called 
up  and  paid  on  each  of  the  100,000  shares  previously  issued. 
5  per  cent,  dividend  was  regularly  paid  on  the  preference  shares, 
and  an  average  dividend  of  8  per  cent,  on  the  amount  paid  up 
was  paid  in  respect  of  the  other  shares  down  to  the  winding-up 
of  the  company. 

The  Manchester  Ship  Canal  Company  Act,  1885  (48  &  49  Yict. 
c.  clxxxviii.),  s.  22,  provided  that  the  Manchester  Ship  Canal  Com- 
pany should  purchase  within  two  years  from  the  passing  of  the  Act 
the  undertakings  of  the  Bridgewater  Navigation  Company  for  the 
sum  of  £1,710,000  ;  provisions  were  made  in  that  section  and  ss.  23 
to  27  of  the  Act  as  to  the  details  of  the  purchase  and  the  payment 
of  the  purchase-money  as  between  the  two  companies.  No  provi- 
sion was  made  by  the  Act  as  to  the  application  of  the  purchase- 
money  among  the  shareholders  of  the  Bridgewater  Navigation 
Company. 

A  resolution  was  passed  at  a  meeting  of  the  Bridgewater  Navi- 
gation Company  held  on  the  10th  of  August,  1887,  duly  confirmed 
on  the  16th  of  August,  that  the  company  should  be  wound  up 
voluntarily,  and  the  directors  were  appointed  liquidators. 

The  purchase  of  the  undertaking  of  the  Bridgewater  Navigation 
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C.  A.      Company  by  the  Manchester  Ship  Canal  Company  was  completed, 
1888      and  the  purchase-money  of  £1,710,000  was  paid  to  the  liquidators, 
In  re         After  having  provided  for  the  satisfaction  of  the  liabilities  of 
ISvi&ATioN^       j5n6Z(7e^^?a^er  Navigation  Company  and  the  return  of  all  share 
Company,   capital  paid  up  there  remained  in  the  hands  of  the  liquidators  a 
large  surplus. 

The  liquidators  took  out  a  summons,  which  was  now  heard, 
to  have  it  determined  upon  what  principles  and  in  what  shares  and 
proportions  as  between  the  holders  of  the  ordinary  shares  in  the 
company  and  the  holders  of  the  preference  shares  of  the  company 
issued  on  the  terms  of  the  resolution  of  the  27th  of  April,  1880, 
the  balance  of  the  proceeds  of  realization  of  the  company's  assets 
remaining  in  the  hands  of  the  liquidators  after  satisfying  all  the 
liabilities  of  the  company  and  the  costs  of  the  liquidation  thereof, 
and  available  for  distribution  among  the  shareholders  thereof 
ought  to  be  distributed. 

A  meeting  of  the  ordinary  shareholders  had  been  held,  at 
which  Thomas  H,  T,  Birch  had  been  nominated  as  a  proper  per- 
son to  represent  the  ordinary  shareholders  on  this  application.  A 
similar  meeting  had  been  held  of  holders  of  preference  shares,  at 
which  George  Hall  Schojield  had  been  nominated  as  a  proper  person 
to  represent  the  preference  shareholders  on  this  application. 

On  the  25th  of  November,  1887,  a  motion  was  made  on  behalf 
of  the  liquidators  that  Thomas  H.  T.  Birch  and  George  Hall 
Schojield  should  severally  be  appointed  representatives  of  the  two 
classes  of  shareholders.  Mr.  Justice  North  considered  he  had 
power  to  do  so  under  rule  61  of  the  Order  of  the  11th  of  No- 
vember, 1862,  under  the  Companies  Act,  1862,  and  appointed 
Thomas  H.  T,  Birch  to  represent  ordinary  shareholders,  and 
George  Hall  Schojield  to  represent  preference  shareholders,  for 
the  purpose  of  this  application. 

It  was  stated  that  the  assets  taken  over  by  the  Manchester 
Ship  Canal  Company  in  consideration  of  the  purchase-money  of 
£1,710,000  included  the  reserve  fund  formed  under  art.  93  and 
the  substituted  art.  84,  and  the  parties  did  not  wish  on  this  occa- 
sion to  get  the  decision  of  the  Court  as  to  how  the  part  of  the 
funds  in  the  hands  of  the  liquidators  which  represented  such 
reserve  ought  to  be  dealt  with. 
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The  motion  was  heard  before  Mr.  Justice  North  on  the  16th  of  C.  A. 
iDecember,  1887.  188S 

In  re 

Na^pier  Kiggins,  Q.C.,  and  Phipson  Beetle,  for  the  liquidators.  Bridgewater 

COMPANY- 

CGzensrllocrchj,  Q.C.,  and  Clare,  for  the  representative  of  the   

ordinary  shareholders : — 

The  sum  now  in  question  is  net  profit  within  the  meaning  of 
art.  94  of  the  original  articles  and  art.  85  of  the  substituted 
.  articles  :  JRdbinson  v.  AsJiton  (I)  ;  Binney  v.  Mutrie  (2)  ;  therefore 
■  divisible  among  the  ordinary  shareholders  after  payment  of  the 
'X5  per  cent,  to  which  the  preference  shareholders  are  entitled 
'till  repayment.  Upon  this  part  of  the  case  Sheppard  v.  Scinde, 
^Punjaub  and  Delhi  Bailivay  Company  (3)  may  be  relied  on  by  the 
.  preference  shareholders  ;  that,  however,  was  a  case  depending  on 
'the  special  facts,  and  the  company  was  regulated  by  the  Companies 
'Clauses  Act;  it  can  have  no  application  to  this  case. 

Our  second  contention  is  that  the  issue  of  the  preference 
shares  was  ultra  vires  at  the  time  they  were  issued.  The  capital 
:  authorized  by  the  existing  memorandum  was  130,000  £10  shares 
of  which  30,000  were  unissued,  it  was  these  30,000  shares  that 
^were  purported  to  be  issued  as  preference  shares.  There  was  no 
power  to  issue  such  shares  with  a  preferential  dividend,  though  the 
company  might  by  special  resolution  have  altered  the  memo- 
randum by  creating  other  share  capital  capable  of  being  issued 
as  shares  with  a  preferential  dividend.  It  follows  that  all  the 
holders  of  preferential  shares  are  entitled  to  is  a  return  of  the 
money  given  for  the  shares  with  trade  interest :  In  re  Guardian 
Permanent  Benefit  Building  Society  (4). 

Buckley,  Q.C.,  and  Sivin/en  Eady,  for  the  representative  of 
'preference  shareholders : — 

The  rights  of  the  shareholders  are  equal,  except  so  far  as  by  a 
contract  made  on  their  issue  (within  the  scope  of  the  memo- 
randum and  articles)  may  have  otherwise  been  determined ;  the 
only  contract  putting  the  shareholders  on  an  inequality  is  that 


(1)  Law  Rep.  20  Eq.  25. 

(2)  12  App.  Cas.  160. 


(3)  36  W.  R.  1. 

(4)  23  Ch.  D.  440,  460. 
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0.  A.      the  preference  shareholders  are  out  of  the  sums  payable  annually 

1888       as  dividends  to  receive  the  amount  of  £5  .per  cent,  at  least  in 

^J^g      preference  to  any  dividend  the  other  shareholders  were  to  get. 

Bridgewatbe  q^i^Q  surplus  divisible  now  is  not  in  the  nature  of  a  annual  profit  but 
Navigation   ...  . 
Company,    is  an  accretion  of  capital.    The  shareholders  are  entitled  to  have 

capital  returned  or  divided  in  proportion  to  the  amount  of  capital 
paid  up  and  invested  in  the  undertaking  :  Sheppard  v.  Scinde, 
Punjauh  and  Delhi  Railway  Company  (1) ;  Lindley  on  Partner- 
ship) (2) ;  Somes  v.  Currie  (3)  ;  Griffith  v.  Faget  (4). 

As  to  the  issue  of  preference  shares  being  invalid,  if  it  was  the 
law  that  the  company  had  no  power  to  issue  the  shares  as  prefer- 
ence shares,  the  shares  were  properly  created ;  they  will  be  taken 
to  have  been  validly  issued  as  ordinary  shares,  and  the  holders 
will  in  that  case  be  entitled  to  have  the  money  divisible  divided 
in  proportion  to  the  paid-up  capital. 

Upjohn^  for  individual  preference  shareholders. 

Cozens-Bardy,  in  reply. 

1888.  Jan.  16.  Nokth,  J.  (after  stating  the  facts,  continued) : — 

The  contending  parties  are  the  holders  of  30,000  preference 
shares,  and  the  holders  of  the  other  shares  on  which  £3  10s.  only 
has  been  paid,  which  I  call  for  convenience  ordinary  shares.  The 
former  claim  to  have  the  whole  surplus  divided  among  the 
holders  of  all  the  shares  in  proportion  to  the  amount  paid  up  by 
each  shareholder,  the  result  of  which  would  be  that  the  sums 
which  a  preference  shareholder  and  an  ordinary  shareholder 
would  receive  in  respect  of  each  share  would  be  in  the  proportion 
that  £10  bears  to  £3  10s.  The  ordinary  shareholders  contend  that 
the  utmost  the  preference  shareholders  can  receive  from  the  com- 
pany is  the  capital  they  advanced  with  interest  thereon  at  5  per 
cent,  till  payment,  and  that  the  whole  surplus  assets  belong  to 
the  ordinary  shareholders  exclusively  and  must  be  divided  equally 
among  them. 

The  claim  of  the  ordinary  shareholders  is  rested  on  two  propo- 
sitions, first,  that  the  preference  shareholders  are  not  really  share- 

(1)  36  W.  R.  1.  (3)  1  K.  &  J.  605. 

(2)  4tli  Ed.  p.  679.  (4)  6  Ch.  D.  511. 
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holders  at  all,  as  the  issue  of  shares  to  them  was  ulhxt  vires,  and      0.  A. 
therefore  when  they  have  received  back  the  money  they  have  1888 
advanced  with  interest  they  will  have  got  the  utmost  they  are 
entitled  to;;  and  secondly,  that  even  if  they  are  shareholders  their  ^^^lo^ 
share  of  the  profits  is  limited  by  contract  in  the  articles  to  5  per  Company. 
cent.,  and  that  by  like  contract  the  ordinary  shareholders  are     North,  j. 
entitled  to  all  the  other  profits  of  the  company,  including  all 
profits  arising  from  the  increase  in  value  of  its  property. 

With  reference  to  the  first  point,  my  opinion  is  that  the  pre- 
ference shares  were  validly  issued,  and  that  the  holders  thereof 
are  shareholders.  Under  the  original  memorandum  and  articles 
the  500  ordinary  shares  and  the  50,000  shares  into  which  they 
were  divided  could  not  be  issued  with  preferential  rights.  But 
the  80,000  new  shares  were  in  a  different  position,  and  could, 
under  art.  4  of  the  original  regulations,  be  issued  with  priority 
either  as  to  dividend  or  in  the  distribution  of  assets  if  so  resolved 
by  a  general  meeting  prior  to  their  issue.  Of  these  50,000  were 
issued  as  ordinary  shares.  The  remaining  30,000  were  issued 
subject  to  and  in  pursuance  of  a  resolution  giving  them  a  certain 
preference,  and  the  result  of  this,  according  to  the  authorities,  is 
that  the  shares  have  exactly  the  same  status  or  qualification  as 
if  the  memorandum  of  association  had  in  terms  authorized  their 
issue  with  such  preference.  The  implication  of  law  between 
partners  is,  that  they  share  equally  in  profits  unless  their  contract 
provides  to  the  contrary,  and  the  right  of  shareholders  to  an 
equality  in  dividend  in  the  absence  of  any  provision  to  the  con- 
trary, rests  on  the  same  principle  rather  than  upon  any  implication 
as  to  the  construction  of  the  memorandum  :  see  Guinness  v.  Land 
CorjQoratian  of  Ireland  (1),  and  In  re  South  Durham  Brewery  Com- 
pany (2).  The  only  question  open  to  discussion  is,  whether  the 
condition  of  these  30,000  shares — their  potentiality  of  issue  as 
preference  shares — was  affected  by  what  occurred  in  1874,  when, 
in  order  to  change  the  regulations  of  the  company  in  some 
respects,  new  articles  were  substituted  for  the  old,  in  which  the 
old  article  numbered  4  was  replaced  by  another  article  No.  3,  in 
exactly  the  same  words  as  the  former  article,  except  by  the  addi- 
tion of  the  word  "  and,"  in  a  sentence  not  presently  material ; 
(1)  22  Ch.  B.  349.  (2)  31  Ch.  D.  261. 
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0.  A.  although  it  is  true  that  the  phrase,  "  the  amount  mentioned  in  the 
1888       memorandum  of  association,"  means  different  thinsrs  in  the  two 

V— .... 

In  re  tables.  In  the  original  articles  it  means  £500,000  divided  into 
^^^"IgItZ^  500  shares  of  £1000  each.  In  the  new  article  it  means  £1,300,000 
Company,  divided  into  130,000  shares  of  £10  each.  It  is  quite  possible 
North,  J.  that  when  the  new  articles  were  introduced  in  1874  the  exact 
position  of  these  30,000  created  but  unissued  shares  was  not  fully 
appreciated,  but  I  do  not  believe  that  the  company  intended  by 
the  substitution  of  new  for  old  articles  to  alter  the  status  or 
quality  of  unissued  shares,  or  to  deprive  itself  of  the  power  of 
issuing  them  at  a  preference,  any  more  than  I  believe  that  the 
company  by  omitting  its  old  article  2,  which  adopted  the  pre- 
liminary agreement  and  directed  the  company  to  carry  it  into 
effect,  and  not  substituting  any  other  in  its  place,  intended  to 
repudiate  that  agreement :  and  I  hold  that  the  constitution  of  the 
company  from  its  inception  having  permitted  the  issue  of  new 
shares  with  a  preference  if  so  resolved,  no  alteration  could  be 
made  in  this  respect  by  the  substitution  of  new  articles  for  the 
old.  Indeed,  unless  the  constitutional  right  of  issuing  new 
shares  with  a  preference  subsisted  from  the  first  the  third  new 
article  was  itself  ultra  vires  so  far  as  it  authorizes  giving  such  a 
preference,  for  it  was  impossible  for  the  company  by  any  special 
resolution  passed  in  1874  to  confer  on  itself  any  new  power  of 
issuing  preference  shares  unless  the  creation  of  such  power  was 
authorized  by  its  constitution :  see  Sutton  v.  Searhorough  Cliff  Hotel 
Company  (1)  ;  Aslibury  v.  Watson  (2)  ;  and  the  cases  of  Guinness  v. 
Land  Corporation  of  Ireland  (3)  and  In  re  South  Durham  Brewery 
Company  (4),  to  which  I  have  before  referred.  If  it  is  said  that 
the  powers  in  the  new  articles  as  to  issuing  new  shares  with  a  pre- 
ference, coupled  with  the  repeal  of  the  old  articles,  amounted  as  a 
matter  of  construction  to  an  implied  abdication  of  like  powers  as 
to  shares  already  created  though  unissued,  the  answer  is,  first, 
that  such  is  not  the  true  construction  of  the  article ;  and  secondly, 
that,  if  it  is,  still  it  is  not  within  the  powers  of  the  company  by 
any  special  resolution  to  alter  the  status  of  shares  of  the  company 
as  settled  by  its  constitution. 

(1)  2  Dr.  &  Sm.  521.  (3)  22  Ch.  D.  349. 

(2)  30  Ch.  D.  376.  (4)  31  Ch.  D.  261. 
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The  matter  does  not  rest  there,  for  in  1880  the  30,000  pre-  C.A. 
ference  shares  were  proposed  to  be,  and  no  doubt  were,  in  fact  1888 
issued  to  existing  ordinary  shareholders.    They  have  accepted  j^^g 
them  and  dealt  with  them,  and  no  suggestion  was  made  by  the  ^i^^^^™ 
company  as  a  continuing  company  that  the  preference  share-  Company 
holders  were  not  full  members  with  all  rights  as  such.    I  do  not     North,  j. 
say  that  this  amounts  to  a  ratification  of  what  was  done  :  (see 
Ashhury  v.  Watson  (1),  before  referred  to ;)  but  even  if  the  attempt 
to  give  to  such  shares  a  right  to  preferential  dividend  was  ultra 
mreSy  I  see  no  reason  why  the  issue  of  the  shares  themselves 
should  not  be  a  good  issue  and  make  the  holders  thereof  share- 
holders in  the  company,  so  long  as  the  agreement  to  take  shares 
is  treated  as  existing  and  the  names  of  the  holders  are  allowed 
to  appear  on  the  register  of  the  company.    Even  if  the  circum- 
stances were  such  that  the  person  who  had  agreed  to  take  pre- 
ference shares  was  entitled  to  be  relieved  from  his  contract  no 
one  has  sought  to  be  so  relieved,  and  down  to  the  present  time  no 
application  has  been  made  by  any  one  to  remove  the  preference 
shareholders  from  the  register,  nor  have  I  been  asked  to  give  an 
opportunity  for  such  an  application  to  be  made ;  and  I  am  there- 
fore unable  to  accede  to  the  argument  that  the  preferential 
shareholders  are  not  shareholders  at  all. 

The  next  point  is,  what  interest  the  preference  shareholders 
take  in  the  surplus  assets ;  and  that  must  depend  on  the  contract 
between  the  members  of  the  company  contained  in  the  articles, 
if  and  so  far  as  they  bear  on  the  subject.  According  to  the 
articles  preference  might  have  been  given  both  as  to  dividend 
and  in  the  distribution  of  assets.  But  the  preference  actually 
given  is  as  to  dividend  only.  It  is  defined  by  the  first  resolution 
of  the  27th  of  April,  1880,  which  I  need  not  again  read.  It  was 
contended  for  the  preference  shareholders  that  the  fund  available 
to  pay  dividend  must  be  first  applied  to  pay  them  5  per  cent., 
and  then  to  pay  the  ordinary  shareholders  up  to  that  amount, 
and  then  that  the  balance  must  be  divided  loro  rata  upon  the 
whole  paid-up  share  capital  of  the  company  in  proportion  to 
the  amounts  paid  up.  I  do  not  take  that  view.  I  hold  that 
art.  85  must  be  read  as  subject  to  any  other  provision  which  may 

(1)  30  Ch.  D.  376. 
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C.  A.      be  made  under  the  articles  as  to  a  preferential  dividend  so  far  as 

1888       any  such  provision  may  extend,  and  that  the  provision  for  divi- 

dends  to  the  holders  of  preference  shares  is  to  be  found  in  the 

Beidgewater  resolution  I  have  iust  referred  to.  The  resolution  does  not  ffive 
Navigation  ^  f 

Company,   them  in  terms  a  preferential  dividend  of  5  per  cent.,  which  might 

North,  J.  be  consistent  with  their  having  further  dividends  also  in  common 
with  ordinary  shareholders,  but  it  gives  them  a  defined  dividend 
of  5  per  cent.,  and  then  goes  on  to  say,  "  And  this  dividend  is 
to  take  precedence,"  and  so  on,  and  I  understand  this  to  mean 
that  they  are  to  have  a  dividend  of  5  per  cent.,  neither  more  nor 
less,  which  is  the  view  the  company  and  the  shareholders  have 
always  taken.  If  what  Mr.  Buckley  had  contended  for  had  been 
meant  nothing  would  have  been  easier  than  to  express  it. 

What,  then,  is  the  agreement  contained  in  the  articles  as  to  the 
funds  available  for  payment  of  dividend  ?  Art.  83  limits  this  fund 
to  profits  of  the  company  arising  from  the  business  of  the  com- 
pany fas  shewn  upon  the  balance-sheet  which  shall  from  time 
to  time  have  been  examined  and  approved  of  by  the  auditors, 
referring  to  the  annual  audit  provided  for  in  articles  numbered 
from  93  to  102 ;  though  this  is  subject  to  the  qualification  in  art.  86 
that  the  directors  may  once  a  year  make  a  payment  on  account  of 
dividend  on  their  own  authority,  that  is,  without  such  a  balance- 
sheet.  Art.  84  then  provides  for  the  setting  aside  and  invest- 
ment of  part  of  the  profits  as  a  reserved  fund  and  otherwise,  and 
then  in  art.  85  it  is  provided,  that  subject  to  such  setting  aside, 
and  also  to  payment  of  any  arranged  remuneration  by  way  of 
commission  or  percentage,  the  entire  net  profits  of  each  year 
shall  belong  to  the  shareholders.  In  my  opinion  this  clearly 
refers  to  the  profits  realised  by  the  carrying-on  the  business  of 
the  company  in  ordinary  course  while  the  company  is  a  going 
concern,  and  nothing  else  ;  and  the  memorandum  shews  what  the 
business  of  the  company  is.  The  balance-sheet  referred  to  in 
art.  83  is  that  to  be  prepared  annually  from  time  to  time,  and 
the  profits  divisible  are  the  net  profits  from  year  to  year,  and  no 
other  are  divisible  under  the  article.  I  do  not  say  that  nothing 
can  be  profit  which  does  not  appear  on  the  balance-sheet.  It 
may  well  be  that  some  payments,  for  instance  by  the  Manchester 
Ship  Canal  Company  in  respect  of  the  outstanding  advances. 
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charges,  and  book  debts,  will  be  divisible  as  profits,  though  re-      C.  A. 
ceived  by  the  liquidators  only,  and  never  included  in  the  auditors'  1888 
balance-sheet.    But  this  is  only  because  they  are  items  which  j^^ 
would  appear  in  the  usual  annual  balance-sheets  from  time  to  "^^^j^J^ 


of  the  entire  undertaking  of  the  company  is  profit  from  the  busi- 
ness of  the  company  to  be  included  in  successive  balance-sheets  ; 
or  that  the  sum  which  represented  the  gradually  increasing  value 
of  the  undertaking  in  the  course  of  many  years  can  be  net  profits 
of  the  year  in  which  the  sale  takes  place ;  or  can  be  profits  in 
which  a  manager  or  other  officer  of  the  company  who  might 
under  art.  84  be  entitled  to  remuneration  by  way  of  commission 
or  percentage  on  the  net  profits  of  the  company  would  be  entitled 
to  share. 

Mr.  Cozens-Hardy  relied  in  support  of  his  argument  on  the  cases 
of  Rohmson  v.  Asliton  (1)  and  Binney  v.  Mutrie  (2).  In  the  first 
case  the  Master  of  the  Kolls  made  a  general  remark,  that  in  the 
absence  of  special  agreement  the  rise  or  fall  in  the  value  of  fixed 
plant  or  real  estate  belonging  to  a  partnership  was  as  much 
profit  or  loss  of  the  partnership  as  anything  else.  But  the  only 
question  in  that  case  for  decision  was,  whether  a  certain  mill, 
which  was  sold  for  more  than  it  stood  at  in  the  books,  belonged 
to  the  partnership  or  to  one  of  the  partners,  and  I  do  not  see 
that  the  right  of  one  partner  to  half  the  profits  of  the  mill,  if  the 
mill  belonged  to  the  partnership,  was  in  dispute.  In  the  second 
case  there  were  three  partners  who  had  contributed  capital  in 
unequal  parts  and  were  entitled  to  the  business  (which  was  held 
to  mean  profit  and  loss)  in  shares  which  were  unequal  inter  se, 
and  did  not  correspond  with  their  respective  shares  in  the 
capital.  It  was  held  that  the  surplus  realised  by  carrying  on 
the  business  was  to  be  divided  in  accordance  with  the  direction 
in  the  articles  as  to  the  business,  that  is,  as  profit  and  not  capital. 
I  do  not  see  how  either  of  those  decisions  throws  any  light  on 
the  present  case. 

I  do  not  think  it  necessary  to  consider  whether  the  large 
increment  which  has  taken  place  in  the  assets  of  the  company 


(1)  Law  Rep.  20  Eq.  25. 


(2)  12  App.  Cas.  160. 
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^'  ^'  can  be  properly  called  profits  of  the  company  or  not.  It  is  due 
1888      1^  p^j,^      ^  yjgg      value  of  the  property ;  in  part  to  the  ap- 


In  re      propriation,  under  art.  84,  of  moneys  which  the  directors  mi^ht 

BrIDGEWATEE  11  in  i  i 

Navigation  have  divided  as  pront,  II  they  had  not  thought  fit  to  apply  them 
Company.    Q^j^gj^^yigg  .  ^nd  in  other  part  to  the  enhancement  in  price  by  a 
North^j.     statutory  sale  of  the  undertaking  of  a  prosperous  company. 

"  Profits  "  is  a  word  of  ambiguous  meaning.  In  its  largest  sense 
such  increment  might  no  doubt  be  called  "  profits,"  but  what  I 
hold  is,  that  this  increment  is  not  profits  divisible  under  the 
article  to  which  I  have  referred,  and  there  clearly  are  no  other 
articles  in  any  way  referring  to  it. 

I  find,  therefore,  that  the  parties  have  not  entered  into  any 
contract  as  to  the  mode  of  division  of  this  surplus,  but  that  it 
is  to  be  divided  on  equitable  principles.  There  is  little  direct 
authority  to  assist  me  in  the  matter.  The  general  observations 
of  Sir  George  Jessel  in  Griffith  v.  Paget  (1),  refer  to  a  partnership 
in  which  the  assets  were  insufficient  to  return  the  capital  in  full, 
and  the  particular  decision  turned  on  the  construction  of  articles- 
very  different  from  the  present.  I  do  not  know  on  what  calcula- 
tion the  price  has  been  arrived  at,  nor  do  I  think  that  material. 
The  contention  that  the  holder  of  preference  shares  is  merely 
entitled  to  have  his  capital  back  with  5  per  cent,  interest  on  it^ 
and  that  the  whole  surplus  is  to  go  to  the  holders  of  the  ordinary 
shares,  does  not  appear  a  very  reasonable  one  in  the  absence  of 
contract  to  that  effect,  and  for  this  reason.  The  consideration 
paid  is  for  the  acquisition  of  all  the  property  of  the  navigation 
companies,  and  the "  extinction  of  all  the  shares  therein :  and 
this  could  only  be  on  the  principle  of  compensating  the  share- 
holders for  what  is  taken  from  them.  Now  it  is  obvious  that  the- 
holder  of  ten  preference  shares,  or  £100,  carrying  5  per  cent, 
preferential  dividend,  in  a  large  going  concern,  the  profits  of 
which  suffice  to  pay  the  holders  of  ordinary  shares  an  average 
dividend  of  8  per  cent.,  has  what  is  worth  far  more  than  the 
£100  he  paid  up  for  it.  It  would  probably  be  worth  half  as 
much  again.  If  the  Manchester  Ship  Canal  Company  had  pur- 
chased the  undertaking  upon  the  footing  of  continuing  in  some 
way  the  rights  of  the  preference  shareholders,  there  cannot  be 

(1)  6  Ch.  D.  511. 
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a  doubt  that  the  purchase-money  would  have  been  reduced  by      C.  A. 
much  more  than  the  £300,000,  the  amount  paid  up  on  the  pre-  1888 
ference  shares.    If,  therefore,  the  holder  of  ten  preference  shares 
received  £100  only,  he  would  not  receive  adequate  compensation  '^^^^qJ,^^^ 
for  what  had  been  taken  from  him.    On  the  other  hand,  the  Company. 
contention  of  the  preference  shareholders  that  the  proper  mode    North,  j. 
of  distributing  this  increment  is  among  all  the  shareholders  in 
proportion  to  the  amount  paid  up  on  the  shares,  has  this  in  its 
favour,  that  it  is  in  exact  accordance  with  the  express  provisions 
of  the  articles,  as  to  the  manner  in  which  profits  divisible  there- 
under are  to  be  distributed  in  the  possible  event  of  shares  being 
held  with  unequal  amounts  paid  up  thereon,  and  with  the  pro- 
visions of  the  resolution  of  April,  1880,  so  far  as  relates  to  pre- 
ference shares. 

But  the  question  I  have  to  decide  is  not  what  is  a  reasonable 
mode,  but  what  is  the  equitable  mode  of  distributing  the  incre- 
ment in  question.  In  my  opinion  the  recent  case  before  the 
Court  of  Appeal  of  SJieppard  v.  Scinch,  Punjauh,  and  Delhi  Railway 
Compamj  (1)  is  so  like  the  present  as  not  only  to  assist  me  but 
to  furnish  an  authority  I  ought  to  follow.  In  that  case  the 
Secretary  of  State  for  India  had  purchased  the  Undertaking  of 
the  company  under  a  paramount  power  at  a  price  which,  after 
refunding  all  the  capital,  left  a  surplus  to  be  divided  among 
stockholders  (who  were  in  the  same  position  as  fully  paid-up 
shareholders)  and  holders  of  twenty  shares  on  which  £5  only  had 
been  paid  up.  Under  sect.  120  of  the  Companies  Glauses  Act, 
dividends  were  payable  only  on  the  paid-up  capital  and  not  sub- 
scribed capital.  In  these  points  the  case  resembled  the  present, 
and  also  in  that  the  Acts  which  regulated  the  rights  of  the  stock 
and  shareholders  contained  no  express  provision  how  the  surplus 
was  to  be  divided.  There  were  no  persons  entitled  to  any  pre- 
ferential dividend  of  fixed  amount,  but  that  is  not  material, 
having  regard  to  the  construction  I  place  on  the  articles.  It  was 
there  held  that  the  surplus  was  divisible  in  proportion  to  the 
amounts  paid  up  on  the  shares.  Lord  Justice  Cotton  says :  "  In 
dealing  with  the  case  before  us,  it  may  be  well  to  know  what 
would  be  the  rule  in  the  case  of  an  ordinary  partnership.    In  my 

(1)  36  W.  K.  1. 
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0.  A.      opinion  tlie  rule  is  not  that  which  is  contended  for  on  behalf  of 

1888       the  plaintiff.  I  think  the  general  rule  is  that,  after  providing  for 

the  capital  at  the  credit  of  each  partner,  the  surplus  assets  should 

Bridgewateb  distributed  in  the  proportions  in  which  the  capital  has  been 
Navigation  ^  r    i  r 

Company,    contributed  by  the  partners.    That  view  is  supported  by  Birmey 

North,  J.  V.  Mutrie  (1),  and  is  in  accordance  with  the  proposition  laid  down 
in  Lindley  on  Partnership  "  (2).  I  must  admit  that  this  is  not 
my  view  of  the  decision  in  Binney  v.  Mutrie,  as  it  was  there  held, 
as  I  read  it,  that  the  surplus  was  divisible  as  profit  under  the 
express  provision  of  the  second  of  the  partnership  articles  ;  but 
the  opinion  of  Lord  Justice  Cotton  will  stand  without  such 
support,  and  the  real  decision  in  Binney  v.  Mutrie  in  no  way 
conflicts  with  it.  Lord  Justice  Bowen  took  the  same  view,  and 
held  that  the  equitable  mode  of  distribution  was  in  proportion 
to  the  contribution,  and  so  did  Lord  Justice  Fry,  He  got  at  it 
in  rather  a  different  way ;  he  held  that  according  to  the  constitu- 
tion of  the  company  all  profits  were  distributable,  all  good  things 
were  to  go,  in  proportion  to  the  money  paid  up,  and  that  the 
surplus  in  that  case  was  something  paid  in  expectation  of  future 
profits,  and  therefore  ought  equitably  to  be  divided,  not  as  profit 
under  sect.  120,  but  by  analogy  to  the  way  in  which  the  profits, 
if  they  had  been  earned,  would  have  been  divisible.  That  is  how 
I  understand  his  remarks  as  reported. 

If  the  view  I  have  taken  that  the  surplus  now  distributable  is 
not  profit  divisible  under  the  article  is  correct,  the  principle  of 
the  decision  in  that  case  applies  to  the  present,  and  settles  the 
mode  in  which  the  increment  with  which  I  have  to  deal,  whether  it 
be  called  profits  or  accretion  to  capital,  ought  now  to  be  divided  : 
and  I  must  make  a  declaration  that  the  balance  of  the  proceeds 
of  sale  of  the  undertakings  of  the  Navigation  Company  to  the 
Manchester  Ship  Canal,  remaining  after  satisfaction  of  all  the 
debts  and  liabilities  of  this  company,  and  the  costs  of  its  liquida- 
tion, and  repayment  to  the  shareholdersjof  all  the  capital  paid  up, 
ought  now  to  be  divided  among  the  holders  of  all  the  shares  of 
the  company  in  proportion  to  the  amount  paid  up  upon  their 
shares.  It  will  be  observed  I  have  departed  slightly  from  the 
notice  of  motion,  because  I  have  been  told  that  certain  other 
(1)  12  App.  Gas.  160.  (2)  4th  Ed.  p.  679. 


VOL.  XXXIX.]  CHANCEKY  DIVISION. 


17 


questions  have  arisen  among  the  shareholders,  as,  for  instance,  C.  A. 
the  mode  of  dealing  with  the  reserve  fund,  and  I  desire  not  to  1S8S 
prejudice  any  other  question  by  my  present  decision. 

Bridgewater 
Navigation 
Company. 

From  this  judgment  ^  Mr.  Birch  appealed.    The  appeal  was 
heard  on  the  10th  of  April,  1888. 

Sir  Horace  Baveij,  Q.C.,  CozensSardy,  Q.C.,  and  Clare ,  for  the 
Appellant : — 

The  distribution  of  the  surplus  assets  is  governed  by  sect.  13S  of 
the  Companies  Act ^  1862,  which  relates  to  the  voluntary  winding-up 
of  companies.  By  sub-sect.  1  the  liquidator  is  to  distribute  them, 
after  payment  of  liabilities,  among  the  members  "  according  to 
their  rights  and  interests  in  the  company."  What  are  the  rights 
and  interests  of  the  preference  shareholders  in  the  company  ? 
They  must  be  determined  by  the  resolution  creating  the  shares, 
and  so  far  as  that  does  not  define  them  by  the  ordinary  law  of 
partnership.  We  say  they  have  no  right  or  interest  in  the  com- 
pany beyond  the  5  per  cent,  annual  dividend  on  their  shares  ;  all 
profits  beyond  that  dividend  are  divisible  among  the  ordinary 
shareholders.  The  preference  shareholders  may  perhaps  be  en- 
titled to  a  perpetual  annuity  of  5  per  cent,  on  their  shares,  or  to 
a  capital  sum  representing  it,  but  nothing  more.  This  surplus 
is  in  the  nature  of  profits  acquired  by  the  company.  Whether 
it  is  strictly  profits  or  not  is  immaterial,  it  must  be  divided  on 
the  same  principle  as  profits :  Bohinson  v.  Ashton  (1) ;  Binney  v. 
Mutrie  (2) ;  Watney  v.  Wells  (3).  The  principle  on  which 
Sheppard  v.  Scmde,  Punjaub  and  Delhi  Bailway  Company  (4)  was 
decided  was  consistent  with  our  contention,  although  the  result 
was  different.  There  was  no  question  in  that  case  between  pre- 
ference and  ordinary  shareholders,  and,  moreover,  the  question 
did  not  arise  under  the  Companies  Act,  1862,  but  -under  the 
special  Act  of  the  company. 

If  the  Kespondents  are  right  in  their  contention  that  the  pre- 
ference shareholders  are  entitled  to  share  in  the  surplus  assets. 


(1)  Law  Eep.  20  Eq.  25.  (3)  Law  Eep.  2  Cb.  250. 

(2)  12  App.  Cas.  160.  (4)  36  W.  E.  1. 
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0.  A.      the  right  principle  of  division  will  not  be  in  proportion  to  the 
1888      amount  paid  up,  but  the  payments  of  the  shareholders  must  be 
In  re      equalized  by  calling  up  that  portion  of  the  ordinary  shares  which 
^AYiGA^oN^  had  been  unpaid,  or  repaying  what  had  been  paid  by  the  prefer- 
OoMPANY.    ence  shareholders  in  excess  of  the  others,  and  then  dividing  the 
surplus  assets  among  the  shareholders  in  proportion  to  the  number 
of  their  shares.    It  is  a  mere  accident  that  some  of  the  shares 
are  paid  up  and  some  not.    This  is  the  principle  that  is  applied 
in  repaying  the  capital  out  of  surplus  assets,  and  it  must  be 
applicable  also  to  division  of  profits  beyond  the  capital :  Ex  parte 
Maude  (1)  ;  OaJchanh  Oil  Company  v.  Crum  (2). 

^W^V)  Q-C,  BucTdey,  Q.C.,  and  Swinfen  Eady,  for  the  pre- 
ference shareholders : — 

The  preference  shareholders  are  parties  in  the  undertaking 
and  have  equal  rights  in  the  capital  and  profits,  except  so  far  as 
their  rights  are  limited  by  the  terms  on  which  the  shares  were 
created.  That  limitation  only  extends  to  the  receipt  of  the 
annual  profits  while  the  company  is  a  going  concern.  In  Binney 
V.  Mutrie  (3)  there  was  a  special  provision  in  the  articles  which 
really  made  the  case  unarguable.  In  Somes  v.  Currie  (4),  the  articles 
not  providing  for  the  case,  the  fund  was  divided  according  to  the 
amounts  paid-up.  The  true  contest  here  is  not  between  prefer- 
ence and  ordinary  shares,  but  between  partly  paid-up  and  fully 
paid-up  shares.  There  are  two  purposes  of  a  call,  to  find  more 
money  to  be  employed  in  the  business  and  to  pay  debts.  There 
is  no  other  purpose  for  which  a  call  can  be  made,  unless  it  is 
wanted  for  equalizing  liabilities  between  contributories  in  a 
winding-up  :  Companies  Act,  1862,  s.  133  sub-s.  9.  The  rights  of 
the  parties  must  be  ascertained  independently  of  this  section, 
which  is  only  ancillary  for  the  purpose  of  working  out  the  rights. 
The  liability  to  contribute  is  only  to  contribute  in  certain  events 
for  supplying  capital  or  paying  debts.  The  case  is  similar  to 
Sheppard  v.  Scindey  Punjauh  and  Delhi  Bailway  Company  (5),  and 
we  say  that  Mr.  Justice  North  was  right  in  dividing  the  fund  in 

(1)  Law  Eep.  6  Ch.  51.  (3)  12  App.  Cas.  160. 

(2)  8  App.  Cas.  65.  (4)  1  K.  &  J.  605. 

(5)  36  W.  R  1. 
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proportion  to  the  amounts  contributed.  Ex  farte  Maude  (1)  ^- ^• 
shews  how  the  assets  are  to  be  dealt  with  so  as  to  throw  the  losses  1^88 


equally  among  the  shareholders.  Sir  H.  JDavey  contends,  first,  In  re 
that  everything  beyond  the  £5  per  cent,  interest  and  the  capital  Navigation 
of  the  preference  shares  goes  to  the  ordinary  shareholders.  There  ^^^^j^- 
may  be  cases  in  which  that  rule  would  be  the  proper  one,  but  it 
is  not  generally  so.  Suppose  an  old  brewery,  the  senior  partner 
in  which  had  £100,000  in  it,  and  it  is  stipulated  that  he  shall 
receive  £15,000  a  year  out  of  the  profits,  and  the  other  partners 
"the  rest  of  them.  If  a  railway  company  comes  and  takes  the 
brewery  at  a  very  high  price,  is  the  senior  partner  only  to  have 
his  £100,000,  leaving  the  surplus  for  the  other  partners  ?  There 
is  no  rule  that  because  there  is  a  certain  division  of  profits  while 
the  business  is  going  on  there  shall  be  a  dividend  on  that  footing 
when  the  business  comes  to  an  end.  Binneij  v.  Mutrie  (2)  went  on 
"the  terms  of  the  articles,  and  in  Bdbinson  v.  Asliton  (3)  the  business 
came  to  a  natural  end,  and  it  was  held  that  the  increased  value 
of  a  mill  which  was  decided  to  be  partnership  property  was  profit 
-and  divisible  as  such,  but  no  case  extends  the  rule  arising  from 
•division  of  profits  to  a  case  quite  outside  of  the  ordinary  course  of 
business.  There  is  a  difference  between  the  case  of  an  ordinary 
partner  and  a  shareholder,  the  ordinary  partner  is  entitled  to 
pay  up,  the  shareholder  cannot  pay  up  unless  the  company 
chooses  to  make  a  call.  Here  from  the  time  of  the  sale  of  the 
undertaking  it  was  known  that  no  call  would  ever  be  made. 

Napier  Biggins,  Q.C.,  and  Sampson,  for  the  Liquidators. 

Sir  H,  Davey,  in  reply : — 

The  question  of  principle  in  this  case  is— what  is  the  proper 
mode  of  distributing  surplus  capital  after  all  the  capital  actually 
advanced  has  been  repaid  ?  There  must  be  a  general  rule  appli- 
cable to  such  cases,  and  it  must  be  either  to  return  the  surplus 
according  to  the  shares  in  which  the  shareholders  were  entitled 
to  the  profits  while  it  was  a  going  concern,  or  return  it  in  pro- 
(portion  to  the  shares  of  the  members  in  the  capital.    To  make  it 

(1)  Law  Eep.  6  Ch.  51.  (2)  12  App.  Gas.  160. 

(3)  Law  Eep.  20  Eq.  25. 

C  2  1 
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C.  A.  divisible  according  to  what  has  been  actually  paid  makes  the 
1888  dividend  depend  on  an  accident.  Lindley  on  Partnership  (1) 
In  re  discusses  the  question.  There  is  no  authority  which  settles  the 
"^N^A^^GATioiT  ^^stract  principle.  The  other  side  attempt  to  minimize  the 
Company,  effect  of  Rohinson  v.  Ashton  (2),  but  it  is  an  authority  in  our  favour, 
it  was  not  there  attempted  to  argue  that  the  dividend  must  be 
according  to  the  contributions.  Watney  v.  Wells  (3)  goes  far  to 
decide  the  present  case.  There  is  no  authority  in  ordinary  cases 
of  partnership  for  distributing  surplus  capital  according  to  the 
contributions,  and  it  is  laid  down  in  Griffith  v.  Faget  (4)  that,  in 
the  absence  of  express  provisions,  questions  as  to  companies  are  to 
be  decided  according  to  the  rules  of  ordinary  partnership.  Somes^ 
V.  Currie  (5)  went  on  the  special  terms  of  the  charter  and  Acts. 
If  there  is  any  principle  at  all  in  Sheppard  v.  Scinde,  Punjauh  and 
Delhi  Bailway  Company  (6)  it  is  in  my  favour.  The  preference 
shareholders  having  bargained  for  a  fixed  dividend  cannot  have 
the  same  interest  in  the  assets  as  ordinary  shareholders  who  take 
their  chance  and  get  the  benefit  of  the  profits  and  income.  The 
interest  of  preference  shareholders  entitled  to  £5  per  cent, 
dividends  cannot  be  put  higher  than  the  value  of  a  perpetual 
amount  at  £5  per  cent.  The  argument  that  a  call  could  not  be 
made  is  singular — however  solvent  a  company  may  be,  it  may 
find  it  expedient  to  make  a  call  and  has  power  to  make  it. 


1888.  May  15.    Cotton,  L.J.  :— 

This  is  an  appeal  from  a  decision  of  Mr.  Justice  North.  There 
are  some  unusual  circumstances  to  be  dealt  with,  because  the 
appeal  relates  to  the  division  of  a  large  sum  of  money  paid  by 
the  Manchester  Ship  Canal  Company  to  the  company  now  being 
voluntarily  wound  up,  sufficient  to  return  all  the  paid-up  capital 
and  to  leave  a  large  surplus.  The  question  is,  how  that  surplus  is- 
to  be  divided. 

The  Bridgewater  Navigation  Company  was  formed  under  the 
Companies  Act,  1862.  The  shares  were  £10  shares,  but  they  were 
divided  in  this  way.    The  ordinary  shares  were  shares  of  £10, 

(1)  5th  Ed.,  p.  402.  (4)  6  Ch.  D.  511. 

(2)  Law  Kep.  20  Eq.  25.  (5)  1  K.  &  J.  605. 

(3)  Ibid.  2  Ch.  250.  (6)  36  W.  E.  1. 
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but  £3  10s.  only  was  paid  upon  those  shares  and  no  more  had      C.  A, 
ever  been  called  up.    But  besides  those  ordinary  shares  there  1888 
were  preference  shares  of  £10  each  on  which  the  whole  amount 
of  the  £10  had  been  paid,  and  the  question  is  how,  as  between  ^^^^^^^^ 
those  two,  is  the  surplus  I  have  mentioned  to  be  distributed.  Company. 

Mr.  Justice  North  decided  that  it  was  to  be  divided  between    cotton,  l.j. 
the  preference  shareholders  and  the  ordinary  shareholders  in 
accordance  with  the  sums  which  they  have  respectively  paid  up ; 
and  this  appeal  is  by  Mr.  Birch  representing  the  ordinary  share- 
holders. 

The  company  is  now  being  voluntarily  wound  up  under  the 
Act  of  1862,  and  I  will  refer  at  once  to  the  provisions  of  that 
Act  with  regard  to  voluntary  winding-up  for  the  purpose  of  dis- 
posing of  the  question  which  seemed  to  arise  on  sect.  133,  which 
deals  with  the  distribution  of  surplus  assets  in  a  voluntary 
winding-up ;  sub-sect.  10  of  that  section  says,  "  The  liquidators 
shall  pay  the  debts  of  the  company,  and  adjust  the  rights  of  the 
contributories  amongst  themselves."  Then  by  sub-sect.  1  it  is 
enacted  that  "  The  property  of  the  company  shall  be  applied  in 
satisfaction  of  its  liabilities  loari  passu,  and,  subject  thereto,  shall, 
unless  it  be  otherwise  provided  by  the  regulations  of  the  com- 
pany, be  distributed  amongst  the  members  according  to  their 
rights  and  interests  in  the  company";  and  it  seemed  at  first 
sight,  as  if  the  true  construction  might  be  this,  that  the  surplus 
assets  after  providing  for  all  the  debts  and  liabilities  should  be 
divided  per  share  so  that  each  share  should  have  its  aliquot  pro- 
portion, not  with  reference  to  the  amount  paid  up  on  the  share, 
but,  each  share  in  the  company  taking  an  equal^  sum.  That  I 
think  can  hardly  be  the  meaning  of  that  section,  because  when 
we  look  at  the  provision  as  to  compulsory  winding-up,  which  is 
sect.  109,  we  find  that  the  words  of  that  section  are  these  :  "  The 
Court  shall  adjust  the  rights  of  the  contributories  amongst  them- 
selves, and  distribute  any  surplus  that  may  remain  amongst  the 
parties  entitled  thereto  "  ;  it  can  hardly  be  that  those  two  clauses 
are  contradictory  one  to  the  other.  We  must  read  them  together, 
because  it  is  hardly  possible  to  suppose  that  when  there  is  a  wind- 
ing-up by  the  Court  the  surplus  assets,  if  any,  are  to  be  divided 
in  a  different  way  from  that  in  which  they  would  be  divided  if 
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0.  A.      the  winding-up  was  voluntary.    I  think  we  must  read  them  both 
1888       together,  not  attributing  to  the  words  in  sect.  133  a  direction  to- 
In  re      divide  the  property  rateably  according  to  the  shares,  but  under- 
^AviGATioN^  standing  that  the  Act  does  not  define  in  any  way  how  the  division 
Company,    jg  |q      niade,  but  leaves  it  in  the  one  case  to  the  Court  and  in 
Cotton,  L.J,   the  other  case  to  the  voluntary  liquidators  to  divide  the  surplus 
assets  in  accordance  with  the  rights  of  the  parties  who  are  in- 
terested in  the  company  as  shareholders. 

Therefore,  we  must  consider,  independently  of  that  provision,, 
what  ought  to  be  done  in  the  present  case.  The  first  conten- 
tion urged  by  Sir  Horace  Bavey  was  this,  that  the  preference 
shareholders  were  entitled  to  nothing  more  than  the  amounts 
they  have  paid  up — all  the  profits  beyond  5  per  cent,  are  profits 
which  went  to  the  ordinary  shareholders,  as,  in  fact,  was  the  case 
as  regards  profits  arising  year  by  year  by  the  working  of  the 
company ;  or,  he  said,  if  that  were  not  so  all  the  preference  share- 
holders were  entitled  to  receive  was  the  value  (one  does  not  quite  ^ 
know  for  what  period)  of  5  per  cent,  on  their  shares  and  that, 
everything  else  went  to  the  ordinary  shareholders. 

Now,  we  must  look  a  little  at  the  articles  and  the  regulations^ 
under  which  these  preference  shares  were  formed.  The  original 
articles  were  altered  in  the  year  1872,  but  there  is  one  pro- 
vision which  is  to  be  found  equally  in  both,  which  is  this  plan 
to  increase  the  capital.  In  the  original  articles  it  is  clause  4 :: 
"The  company  may,  by  the  resolution  of  a  general  meeting,, 
increase  its  capital  beyond  the  amount  mentioned  in  the  memo- 
randum of  association  by  the  creation  of  new  shares  of  such 
amounts  per  share  in  the  aggregate  as  such  resolution  shall 
direct,  and  any  new  capital  so  created  may  carry  such  prefer- 
ential right  to  dividend  or  such  priority  in  the  distribution  of 
assets,  as  any  resolution  of  a  general  meeting,  passed  previously 
to  the  issue  of  any  such  new  capital,  shall  direct."  There  is  no 
provision  at  all  for  such  a  case  as  has  happened — no  provision  at 
all  giving  the  preference  shareholders  any  preference  or  priority 
in  the  distribution  of  assets  which  there  might  be  in  the  ulti- 
mate winding-up  of  the  company.  Then  I  come  to  what  I  think 
is  the  important  clause  both  in  this  and  the  altered  articles: 
"  But,  save  as  specified,  in  any  such  resolution  all  new  capital 
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shall  be  subject  to  the  same  provisions  in  all  respects  as  if  it  CA. 
had  been  part  of  the  original  capital  mentioned  in  the  memo-  1888 
randum  of  association."    In  the  year  1872,  there  was  a  resolu-  j,^ 
tion  to  increase  the  capital  of  the  company,  and  then  after  that  '^^^^J^^ 
there  was  an  alteration  made  in  the  articles ;  and  that  which  1  Company. 
have  read  in  the  original  articles  became  clause  3  in  the  revised  cotton, 
articles.    I  need  not  read  it  again,  because  it  is  really  to  the 
same  effect.    Then  we  come  to  the  directions  as  to  the  appro- 
priation and  distribution  of  profits.     They  are  contained  in 
clauses  83,  84,  and  85,  which  are  the  same  as  clauses  92,  93,  and 
94  of  the  old  articles.    [His  Lordship  read  the  clauses.]  Those 
I  think  are  all  that  are  material.     Then  we  come  to  the  resolu- 
tion which,  in  fact,  directed  the  issue  of  the  shares  in  question. 
It  was  passed  on  the  27th  of  April,  1880,  and  it  was  in  these 
words : — [His  Lordship  read  the  resolution.]    There  is  nothing 
said  in  reference  to  any  priority  in  the  winding-up  or  in  the 
distribution  of  the  assets  of  the  company.     Then  there  is  a 
provision  how  the  money  is  to  be  expended  and  that  I  need 
not  read. 

In  my  opinion,  having  regard  to  the  resolution  and  the  articles 
of  the  company,  it  is  wrong  to  contend  that  these  preference 
shareholders  can  get  nothing  more.  It  is  true  that  this  is  to  be 
considered  as  profit  in  one  sense,  not  profit  arising  from  the  work- 
ing of  the  business,  not  profit  in  respect  of  which  dividends  may 
be  declared,  but  it  is  profit,  that  is  to  say,  it  is  an  increase  of 
the  value  of  the  property  of  the  company  beyond  that  which 
is  contributed  for  the  purpose  of  creating  profit.  But,  in  my 
opinion,  the  fact  that  the  preference  shareholders,  the  holders  of 
the  30,000  shares,  were  to  have  5  per  cent,  preference  dividends, 
and  that  the  rest  arising  from  the  profits  of  the  working  went  to 
the  other  shareholders  of  the  company,  does  not  in  any  way 
apply  to  such  profit  as  this.  It  applies  to  the  profit  arising  from 
the  working  of  the  business  of  the  company,  but  it  does  not 
apply  to  this,  which  is  an  augmented  value  of  the  company 
which  has  now  been  obtained  by  a  beneficial  sale,  and  in  my 
opinion  it  would  be  putting  them,  contrary  to  the  terms  of  the 
articles,  in  a  different  position  from  the  other  shareholders  to 
say  they  were  to  be  entitled  not  to  such  a  proportion  as  may 
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0.  A.      be  right  of  their  augmented  capital,  but  only  to  the  value  of 
1888       5  per  cent,  as  if  the  company  were  going  on.    The  5  per  cent. 
In  re      ^oes  not  apply  to  what  is  to  take  place  after  the  business  stops. 
^™rTior  ^ot  only  so,  but  I  think  it  would  be  a  violation  of  the  articles  to 
Company,    g^y  that  they  are  not  to  have  what  may  be  their  fair  proportion 
Cotton,  L.J.    of  the  sum. 

Then  it  was  contended  that  the  right  course  in  the  distribu- 
tion of  the  assets  would  be  to  provide  for  payment  of  the  £6  10s. 
which  is  still  left  to  be  called  up  on  the  ordinary  shares  and 
then  make  the  division  equally  between  the  shareholders  ;  and  it 
was  said  that  this  case  differed  from  that  of  Sheppard  v.  Scinde, 
Punjauh  and  Delhi  Railway  Company  (1)  in  this  Court,  because, 
as  was  there  pointed  out,  that  was  not  a  case  under  the  Act  of 
1862,  but  was  dealt  with  under  the  Acts  of  the  company,  the 
powers  given  to  the  Secretary  of  State  for  India,  and  the  contract 
entered  into  with  him.  This  is  undoubtedly  a  winding-up  under 
the  Act  of  1862.  But  what  is  the  consequence  ?  It  is  very 
true  that  where  there  is  a  deficiency  of  assets  and  some  calls  have 
not  been  paid,  the  ordinary  course  is  to  act  as  if  calls  were  made 
on  those  who  have  not  paid  up  the  full  amount  of  their  calls, 
and  if  that  is  not  actually  done,  to  treat  it  as  done,  and  then  to 
divide  the  remainder  on  the  footing  I  have  mentioned.  But  in 
this  case  there  was  no  default  at  all  by  the  ordinary  share- 
holders. They  have  never  been  called  upon  to  pay  the  £6  10s. 
which  w^as  still  due.  It  is  true  that  they  held  their  shares  with  a 
liability  to  pay  the  £6  10s.,  but  there  was  no  call  made  on  them  nor 
any  default  on  their  part.  These  holders  of  the  preference  shares 
got  this  benefit,  that  they  would  have  been  paid  their  full  amount 
of  5  per  cent.,  in  preference  to  the  ordinary  shareholders,  and  then 
those  who  had  only  paid  £3  10s.  would  get  everything  that  re- 
mained. As  the  company  was  apparently  a  very  profitable  one 
the  ordinary  shareholders  got  a  very  great  benefit  by  not  being 
called  upon  to  pay  up  more  than  £3  10s.  Bat,  in  my  opinion,  the 
cases  under  the  Winding-up  Act,  where  the  power  of  making  calls 
might  be  material,  only  apply  where  there  is  some  deficiency, 
that  is  to  say,  although  there  may  be  enough  to  pay  all  the  debts 
of  the  company  due  to  those  who  are  not  members,  yet  not  enough 

(1)  36  W.  R.  1. 
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without  making  the  call  to  provide  for  the  rights  {7iter  se  of  the  C.A. 
shareholders,  and  I  do  not  think  those  cases  will  throw  any  light  1888, 
on  a  case  like  this  or  enable  us  to  decide  what  is  the  proper  jnre 
-equitable  distribution  of  this  fund.  ""navigation^ 

That  being  so,  how  ought  the  division  to  be  made  ?  In  my  Company. 
opinion  it  ought  to  be  distributed  as  Mr.  Justice  North  has  cotton,  lj. 
distributed  it.  We  are  not  left  without  some  guide  as  regards 
the  matter.  The  provision  with  regard  to  dividend  only  applied 
to  what  is  to  be  done  in  the  division  of  the  profits  arising  year 
by  year  in  the  working  of  the  business  of  the  company.  This 
sum  now  to  be  divided,  though  called  profit,  is  profit  arising  in 
^  different  way,  and  is  not  to  be  regulated  entirely  by  those 
articles.  But  I  think  the  articles  do  shew  that  both  as  regards 
the  preferential  shareholders  inter  se  and  the  ordinary  share- 
holders the  right  to  that  dividend  was  to  be  on  the  footing  of  its 
being  in  proportion  to  the  sum  paid  up  on  the  shares.  That  is 
the  footing  on  which  to  decide  it.  All  question  of  preference  is 
now  at  an  end,  and  the  shareholders  are  to  be  dealt  with  as 
having  equal  rights,  because  the  provision  in  the  articles  creating 
the  preference  shares  as  regards  dividend  to  arise  on  the  working 
of  the  capital  is  at  end.  We  must  deal  with  them  all  as  share- 
holders having  equal  rights,  and  in  my  opinion  when  that  is  so, 
and  when  there  is  the  indication  in  the  articles  of  association, 
which  form  the  contract  of  partnership,  that  profit  is  to  be  divided 
when  it  is  a  going  concern  and  arising  from  the  working  of  the 
business  in  accordance  with  the  sums  paid  upon  each  share,  then 
in  this  particular  case,  and  having  regard  to  that  provision,  the 
true  equitable  mode  of  dividing  this  sum  is  to  divide  it  among 
all  the  shareholders  in  accordance  with  and  in  proportion  to  the 
amount  paid  up  by  them  on  their  shares.  That  is  the  way  in 
which  Mr.  Justice  North  has  decided  this  case,  and  I  think  he 
was  right. 

The  case  of  Sheppard  v.  Scinde,  Punjauh  and  Delhi  Railway 
Company  (1)  is  not  exactly  similar,  but  I  think  the  principle 
applied  there  was  the  same,  and  I  need  not  enter  into  the  ques- 
tions argued  as  to  what  would  be  the  ordinary  division  of  assets 
in  a  private  partnership,  because  it  is  almost  impossible  to  lay 

(1)  36  W.  K.  1. 
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down  any  definite  rule  with  reference  to  the  contracts  which  may- 
exist  between  the  parties  and  the  provisions  from  time  to  time 
made  in  those  contracts  as  to  how  the  ultimate  balance  is  to  be- 
provided  for.  We  almost  always  find  in  partnership  articles,  if 
they  are  carefully  drawn,  that  there  are  provisions  how  the  assets 
are  to  be  divided  after  the  debts  are  paid,  and  I  think  it  would 
be  unwise  to  lay  down  as  a  general  rule  what  is  the  proper 
application  of  the  surplus  assets  without  looking  to  what  is 
the  contract  in  each  individual  case.  I  do  not  refer,  therefore, 
to  those  passages,  which  were  much  relied  on,  in  Lord  Justice 
Lindley's  book  and  in  the  case  before  the  Privy  Council,  which 
turned  on  the  actual  provisions  in  the  articles  of  partnership,, 
because,  in  my  opinion,  having  regard  here  to  the  contract 
between  the  parties,  the  proper  decision  is  that  to  which  Mr. 
Justice  North  has  come. 

Fey,  L.J.  :— 

This  case  is  one  of  a  very  unusual  and,  perhaps,  unique 
description,  for  we  have  to  deal  not  with  a  deficiency  of  assets,, 
but  with  an  emharras  des  ricJiesses.  The  winding-up  is  a  voluntary 
one,  and,  accordingly,  we  are  bound  to  distribute  the  surplus 
assets  which  remain  after  satisfying  all  the  liabilities  of  the 
company  and  after  the  amount  of  capital  paid  up  by  the  share- 
holders has  been  returned,  amongst  the  members  according  to 
their  rights  and  interests  in  the  company.  Those  are  the  words- 
of  sect.  133,  which  govern  a  voluntary  winding-up.  There  is,  as 
has  been  pointed  out  by  the  Lord  Justice,  an  apparent  difference 
from  the  words  used  in  the  case  of  a  compulsory  winding-up, 
because  sect.  109  directs  the  Court  to  distribute  any  surplus  that 
may  remain  amongst  the  parties  entitled  thereto.  It  is,  perhaps,, 
not  material  to  discuss  the  point,  but,  to  my  mind,  there  is  no 
real  discrepancy  between  the  language  used  in  the  two  sections, 
because  the  members  of  the  company  are  the  parties,  to  use  the 
language  of  the  statute,  entitled  to  the  surplus  assets.  The  one 
section  is  silent  as  to  the  principle  of  the  division;  the  other - 
directs  it  to  be  according  to  the  rights  and  interests  of  the- 
members  in  the  company. 

That  being  the  statutory  direction  it  becomes  incumbent  on 
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us  to  inquire  what  are  the  rights  and  interests  of  the  members  of      0.  A. 
this  company.     The  shareholders  in  the  company  are  of  two  1888 
classes.     There  are  preference  shareholders,  whose  shares  are      in  re 
fully  paid  up ;  there  are  ordinary  shareholders,  whose  shares  are  "'nav^igation 
only  partially  paid  up.    It  follows  there  are  two  differences  Company. 
between  the  classes  which  require  our  consideration.    The  one     Fry,  l.j. 
difference  is  between  the  preferential  right  to  dividend  and  the 
right  to  dividend  after  that  has  been  satisfied,  and  the  other  dif- 
ference is  the  difference  in  the  amounts  paid  up  on  the  shares 
respectively. 

Now,  first,  does  the  difference  between  the  rights  of  a  pre- 
ference shareholder  and  an  ordinary  shareholder  make  any  dif- 
ference for  this  purpose ;  does  it  affect  their  rights  and  interests  ? 
The  new  and  the  old  articles  of  the  company  alike  make  similar 
provisions  with  regard  to  the  creation  of  preferential  capital: 
they  provide  that  new  capital  may  be  created  and  that  any  new 
capital  so  created  may  carry  such  preferential  right  to  dividend, 
or  such  priority  in  the  distribution  of  assets,  or  be  subject  to  such 
postponement  of  dividend  or  in  the  distribution  of  assets  as  any 
resolution  of  the  general  meeting  passed  previously  to  the  issue 
of  any  such  new  capital  shall  direct.  Observe,  the  article  deals 
separately  with  the  preferential  right  to  dividend,  by  which  I 
understand  annual  dividend,  and  a  priority,  which  is  the  same 
thing  as  preferential  right,  in  the  distribution  of  assets.  The 
two  things  are  treated  separately  by  the  articles.  Power  is  given 
to  the  company  to  give  this  preference  with  respect  to  dividend 
or  with  respect  to  the  distribution  of  assets,  or  again,  to  postpone 
the  right  to  dividend  or  to  postpone  the  right  in  the  distribution 
of  assets;  but  unless  that  be  done,  all  new  capital- shall  be  subject 
to  the  same  provisions  in  all  respects  as  if  it  had  been  part  of  the 
original  capital  mentioned  in  the  memorandum  of  association. 
Therefore,  except  so  far  forth  as  any  resolution  gives  priority  in 
respect  of  dividend  or  priority  in  respect  of  distribution  of  assets, 
the  preference  and  the  ordinary  shares  are  precisely  on  the  same 
footing. 

Now  what  has  been  done  is  this.  A  resolution  has  been  passed 
which  has  given  to  the  capital  then  created  a  right  to  a  dividend 
at  the  rate  of  5  per  cent,  on  the  amount  for  the  time  being  called 
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A.      up  thereon,  taking  precedence  of  and  priority  over  all  dividends 
1888       on  the  ordinary  shares  of  the  company.    Observe,  that  relates 
In  re      Only  to  dividend,  which  I  read  to  mean  annual  dividend.  The 
Navigation  power  to  create  a  preference  in  the  distribution  of  assets  is  not 
Company,    exercised.    It  follows  that,  except  so  far  as  the  preferential  right 
Fry^.j.    to  dividend  goes,  the  preferential  shareholders  and  the  ordinary 
shareholders  stand  upon  precisely  the  same  level.    They  are 
regulated  by  the  same  provisions  in  all  respects  as  if  they  held 
parts  of  the  same  capital.    It  follows,  therefore,  in  my  judgment 
that  except  only  this  right  to  preference  in  the  annual  dividends, 
no  difference  is  created  in  the  rights  and  interests  of  these  two 
classes  of  shareholders  by  that  preference. 

But,  then,  in  the  second  place,  as  I  have  already  observed, 
there  is  a  difference  in  the  amounts  paid  up  on  those  shares. 
We  find,  that  in  article  94  of  the  first  set  of  articles  of  associa- 
tion and  in  article  85  of  the  subsequent  articles  of  association, 
the  direction  is  that  the  dividend  is  to  be  paid  on  the  shares  in 
proportion  to  the  amounts  paid  up  thereon.  It  follows  that  while 
the  original  liabilities  of  all  the  shareholders  are  equal,  the  pay- 
ment up  being  unequal,  the  right  to  dividend  is  unequal.  That 
is  the  constitution  of  the  company  with  regard  to  the  shareholders. 

Then  I  go  back  to  the  question,  and  I  inquire  how  ought  we 
to  distribute  this  surplus  fund  among  these  shareholders  accord- 
ing to  their  rights  and  interests  in  the  company  ?  The  shares  are 
all  of  one  nominal  amount ;  the  right  to  vote  is,  I  believe,  the 
same  in  all ;  I  presume  the  right  to  serve  as  directors  and  fill 
other  offices  of  the  company  is  equal  in  all ;  but  the  right  to 
dividend  is  different ;  the  right  to  dividend  is  according  to  the 
amount  paid  up  thereon.  Which  of  these  rights,  namely,  the 
right  to  vote  or  the  right  to  receive  dividends  (for  it  seems  to  me 
to  come  to  that)  is  the  dominant  and  guiding  right  in  respect  of 
the  distribution  of  these  surplus  profits  among  the  shareholders 
of  the  company  ?  I  unhesitatingly  say  that  the  right  to  dividend 
is  more  like  the  right  to  surplus  than  any  other  of  the  ordinary 
rights  or  interests  of  the  members  in  the  company,  and  therefore 
is  that  which  must  determine  among  the  members  their  rights 
in  the  distribution  of  the  assets.  I  think,  therefore,  the  decision 
below  was  quite  right. 


YOL.  XXXIX.]  CHANCERY  DIVISION. 


29 


Company, 

Kay,  J, 


Lopes,  L.J. :—  c.  a. 

As  to  the  mode  of  division  of  surplus  assets  there  is  little,  if 

any,  direct  authority  to  assist  the  Court,  and  I  presume  that  is  ^ 

_  ...  Bridgewateb 

accounted  for  by  the  fact  that  in  cases  of  winding-up  it  seldom  Navigation 

happens  that  there  are  surplus  assets.  The  case  of  Shejopard  y. 
Scinde,  Punjauh,  and  Delhi  Bailway  Company  (1)  has  been  referred 
to,  and  although  that  is  different  from  the  present  in  many  re- 
spects, the  decision  in  that  case  appears  to  me  to  inyolye  the 
same  principle  as  that  on  which  the  Court  is  now  acting.  I 
entirely  concur  in  the  judgments  that  have  been  delivered,  and 
I  have  nothing  to  add  to  them. 

Solicitors  for  Liquidators :  Cunliffes  &  Davenioort,  agents  for 
Lingards,  Mancliester, 

Solicitors  for  Eepresentative  of  Ordinary  Shareholders :  Cun- 
liffes &  Davenport,  agents  for  T.  E.  Sampson,  Liverpool. 

Solicitors  for   Eepresentative   of  Preference  Shareholders : 
Burgess  &  Cosens,  agents  for  Arthur  Buckley,  Manchester, 

Solicitors  for   individual   Preference  Shareholders:  Clarice, 
Woodcock  &  Byland,  agents  for  Chew  &  Sons,  Manchester. 

M.  W. 


WATERMAN  v.  AYEES. 
In  re  WATEEMAN'S  TEADE-MAEK. 

[1888   W.  960.] 

Trade-marTc — Begistration — Fancy  Word^* — Patents,  Designs  and  Trade 
Marks  Act,  1883,  s.  64,  suh-s.  1  (c). 

W.  registered  the  word  "  Reversi  "  as  a  trade-mark  for  "  a  game  some- 
what analogous  to  draughts."  The  word  was  the  name  of  a  game  of  cards 
popular  in  France  in  the  16th  century.  In  the  rules  of  PT.'s  game  the 
word  "reverse"  frequently  occurred,  and  the  game  depended  on  each 
player  reversing  or  turning  over  his  adversary's  counters.  A.  brought  out 
a  similar  game  under  the  name  "  Annex,^^  and  on  the  labels  of  the  boxes 
in  which  he  sold  it,  he  added  to  the  name  "  a  game  of  reverses."  W. 
brought  an  action  to  restrain  A.  from  infringing  the  trade-mark,  and  A. 
applied  to  remove  the  trade-mark  from  the  register.    Kay,  J.,  refused  the 
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KAY,  J. 
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application  to  vary  tlie  register,  and  granted  an  injunction  to  restrain  A. 
from  using  in  his  labels  the  word  "  reverses,"  or  any  colourable  imitation 
of  "  Reversi  "  ; — 

Ileld^  on  appeal,  that  as  the  word  "  Reversi  "  would  suggest  to  an  ordi- 
nary Englishman  the  idea  that  the  game  had  something  to  do  with  revers- 
ing, it  was  not  a  word  which  obviously  could  not  have  any  reference  to  the 
character  of  the  article  :  In  re  Van  Duzer^s  Trade-mark  (1)  ;  that  it  therefore 
was  not  a  "  fancy  word,"  and  ought  to  be  removed  from  the  register : 

Held,  also,  that  the  use  of  the  words  "  a  game  of  reverses,"  which  were 
a  fair  description  of  the  nature  of  the  game,  did  not  shew  any  design  on 
the  part  of  A.  to  pass  off  his  game  as  that  of  W.,  and  that  an  injunction 
ought  not  to  have  been  granted. 

Per  Fry,  L.J. : — A  name  which  has  been  given  to  a  new  article,  and 
which  is  the  only  name  by  which  it  is  known,  cannot  be  a  "  fancy  word  " 
as  regards  that  article. 

In  February,  1887,  the  Plaintiff  applied  to  register  the  word 
"  Beversi  "  as  a  trade-mark  for  "  a  game  somewhat  analogous  to 
draughts,"  and  it  was  registered  on  the  18th  of  October  follow- 
ing. 

The  Plaintiff  deposed  that  he  invented  this  game  and  com- 
pleted the  rules  of  it  in  1882  and  the  early  part  of  1883,  and  in 
May,  1883,  offered  it  for  sale  under  the  name  of  " Beversi"  It 
appeared  that  there  was  a  large  and  increasing  sale  of  the  game. 

The  Defendant  was  selling  a  game  under  the  name  of  "  Annex,^' 
and  latterly  added  on  the  boxes  in  which  it  was  sold  the  words, 
The  New  Game,  Annex"  and  then,  in  smaller  letters,  " a  game 
of  reverses."  He  deposed  that  this  was  only  a  cheap  form  of  a 
game  called  ^'Annexation"  which  he  had  sold  ever  since  1876, 
and  that  the  Plaintiff's  game  "  Beversi "  was  also,  with  slight 
modifications,  the  same  as  "  Annexation" 

On  the  27th  of  March,  1888,  the  Plaintiff  commenced  his 
action  for  an  injunction  to  restrain  the  Defendant  from  infring- 
ing the  trade-mark,  and  for  damages,  and  shortly  afterwards  gave 
notice  of  motion  for  an  injunction.  The  Defendant  on  the  13th 
of  April  gave  notice  of  motion  to  remove  the  trade-mark  from 
the  register.  The  two  motions  now  came  on  for  hearing  together, 
the  latter  motion  being  opened  first. 

The  Defendant  deposed  that  he  used  the  words  "  a  game  of 
reverses  "  as  the  best  way  of  indicating  in  a  few  words  the  nature 

(1)  34  Ch.  D.  623,  639. 


0.  A. 

1888 
Waterman 

V. 

Ayees. 

In  re 
Watebman's 
Tbade-maek. 
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of  his  game.    The  Plaintiff  deposed  that  "  Beversi  "  was  an  obso-      C.  A. 
lete  French  word  for  a  particular  game  of  cards  popular  in  France  1888 
in  the  16th  century,  and  that  the  Plaintiff's  application  of  it  to  Wateeman 
his  game  was  purely  arbitrary.    The  printed  rules  of  the  Plain-  ayres. 
tiff's  game  contained  the  following  passages :  "  Then  A.  can  turn      In  re 
over  or  *  reverse  '  his  opponent's  counters  till  the  row  is  red.    B.,  Trade-maek. 
black,  now  plays  in  a  similar  manner.  .  .  .  Always  remember 
that  in  order  to  turn  a  row  or  rows,  as  the  case  may  be,  of  your 
opponent's  counters,  one  of  your  own  must  stand  at  each  end  of 
the  line  or  portion  of  line  that  you  intend  to  '  reverse.'  A  player 
cannot  *  reverse '  a  row  of  his  opponent's  counters  if  there  be  any 
gap  in  it.    He  must  *  reverse '  all  the  rows  to  which  his  move 
may  entitle  him.    (If  preferred  the  player  need  only  '  reverse  ' 
one  line  of  his  opponent's  counters,  but  this  deviation  from  the 
rule  must  be  agreed  upon  by  both  parties  at  the  commencement 
of  the  game.)    Should  he  be  unable  to  *  reverse '  any  row  he  for- 
feits his  turn  in  favour  of  his  adversary."  ...    "...  it  will  be  • 
desirable  to  secure  the  corners  of  the  board,  as  a  counter  so  placed 
cannot  be  reversed." 

The  motions  were  heard  before  Mr.  Justice  Ka]/,  on  the  20th 
of  April,  1888. 

Aston,  Q.C.,  and  Sebastian,  for  the  Defendant,  contended  that  ' 
"  Beversi  "  was  not  a  "  fancy  word  not  in  common  use  "  within 
sect.  64  of  the  Patents,  Designs  and  Trade  Marhs  Act,  1883  ;  also, 
that,  as  it  was  not  used  to  indicate  an  article  made  by  a  particular 
manufacturer,  and  was  merely  descriptive,  it  was  not  capable  of 
being  a  trade-mark  within  the  Act. 

Marten,  Q.C.,  and  Birrell,  for  the  Plaintiff,  were  not  called 
upon. 

Kay,  J. 

The  Plaintiff  in  this  action  represents  that  he  invented  a  par- 
ticular game,  and  he  applied  to  that  game  a  word  which  certainly 
is  not  an  English  word,  and  is  not  in  common  use  in  England. 
The  word,  he  says,  is  an  obsolete  French  word,  describing  an 
obsolete  French  game.  I  am  furnished  with  a  dictionary  in 
which  it  appears  that  it  was  applied  to  a  game  of  cards  in  France, 
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0.  A.      The  Plaintiff  says  that  that  was  in  the  16th  century,  but  that 

1888       the  game  and  the  word  are  now  obsolete.    It  is  not  a  word  which 

Watekman  form  a  French  word.    It  is  rather  more  like  the  reflective 

.  form  of  Italian  verbs  which  one  is  familiar  with.  However,  I 
Ayres.  1     1         1     •  • 

j^yg  should  not  have  the  least  hesitation  in  saying  that  the  word, 
SadTmark  ^^^^  applied  to  an  article  in  England,  would  come  within  the 
  definition  of  a     fancy  word  not  in  common  use "  within  the 

Kay,  J.  .  *' 

  64th  section  of  the  Patents,  Designs  and  Trade  Marks  Act,  1883, 

and  is  a  word  which,  if  properly  applied,  may  be  registered. 

The  most  formidable  objection  made  to  the  registration  of  it  is 
this.  It  is  said :  "  True,  you  did  invent  this  game  to  some  ex- 
tent ;  true,  it  is  your  invention ;  but  it  is  a  modification  of  a  game 
called  *  Annexation ' ;  you  modified  the  game  of  Annexation,  and 
you  called  the  game  by  this  fancy  name — *  Beversi ' :  but  you  did 
that  in  1883,  and  having  called  this  new  game  of  yours,  or  this- 
new  modification  of  yours,  by  that  name,  the  name  became  the 
name  of  the  game,  and,  therefore,  as  anybody  was  at  liberty  to 
make  and  sell  the  game,  they  were  at  liberty  to  sell  it  by  the 
name  you  have  put  upon  it ;  and,  accordingly,  in  1887,  when  you 
registered  this  name,  you  had  no  right  to  do  so."  That  would 
be  very  cogent  if  it  were  shewn  that  there  was  such  a  market  for 
this  game  that  the  word  had  become  attached  to  the  game  and 
that  other  people  had  been  making  and  selling  the  game  by  that 
name.  There  is  no  such  evidence.  There  is  no  evidence  what- 
ever before  me  that  down  to  1887  anyone  ever  made  or  sold  this 
game  by  the  name  of  "  Beversi  "  except  the  Plaintiff.  Then,  if 
the  Plaintiff  was  the  only  vendor  of  the  game  by  the  name  of 
"  Beversi  "  down  to  that  time,  although  other  people  were  making 
and  selling  the  game  by  another  name,  that  is  enough  to  con- 
vince me  that  "  Beversi  "  did  not  mean  the  game  in  public  esti- 
mation, at  least,  certainly  not  in  the  estimation  of  the  trade, 
but  that  it  meant  the  game  as  manufactured  and  sold  by  the 
Plaintiff. 

That  being  so,  I  am  clearly  of  opinion  that  in  1887,  according- 
to  the  evidence  now  before  me,  this  was  a  fancy  word  not  in 
common  use,  which  was  the  Plaintiff's  trade-mark  for  this  game 
as  made  by  him,  and  sold  by  him,  and  that  therefore  he  had  a 
perfect  right  to  register  it. 
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What  has  been  done  by  the  Defendant  certainly  deserves  no      c.  A. 
assistance  at  the  hands  of  the  Court  in  any  way.    He  made  and  1888 
sold  this  game,  it  appears,  by  the  name    Annex"  and  having  waterman 
made  and  sold  it  by  the  name  "  Annex^^  I  suppose  he  did  not  find  ^yy^es 
the  sale  quite  so  great  as  that  which  the  Plaintiff  was  obtaining, 
and  so  he  alters  his  name  by  adding  to  the  word  "  Annex  "  these  i^^T^^f^t^^ 
words,  "The  New  Game  Annex,'^  and  then,  in  smaller  letters,   

Kay,  J. 

"A  game  of  reverses,"  using  the  English  plural  word.  Now   

the  meaning  and  intention  of  that  is  beyond  question.  The 
Defendant  found  the  Plaintiff  was  getting  a  very  large  sale  for 
his  articles,  for  which  he  had  at  that  time  a  registered  trade- 
mark, and  accordingly  the  Defendant  tried  to  obtain  a  part  of 
that  sale  by  putting  this  word  "  Keverses  "  upon  his  label.  That 
is  clearly  a  colourable  imitation  of  the  word  ^' Beversi"  The 
French  word  "  reverser "  has  not  the  same  meaning  as  the 
English  word  "  reverse,"  and  the  dictionary  which  Mr.  Aston  was 
good  enough  to  hand  me,  enables  me  to  illustrate  that.  The 
word  "  reverser "  in  French  is  thus  translated :  "  To  pour  out 
again;  to  pour  off,"  and,  in  naval  matters,  "to  transship,  to 
transfer,  to  carry."  It  does  not  mean  "to  turn  upside  down," 
as  in  England.  So  that  here  is  a  most  plain  attempt  to  obtain  a 
portion  of  the  Plaintiff's  custom,  and  to  pass  off  the  goods  which 
the  Defendant  is  making,  as  being  goods  which  really  are  either 
made  or  selected  or  sold  by  the  Plaintiff;  and  the  rule  has  always 
been,  since  I  have  known  anything  of  the  profession,  that  where 
a  man  designedly  does  a  thing  of  that  kind,  he  will  not  be  heard 
to  say  that  this  will  not  damage  the  plaintiff,  because  his  de- 
signedly taking  the  trade-mark  of  another  man  shews  that  he 
expects  by  that  to  gain  an  advantage  to  himself,  and,  when  he 
does,  that  advantage  is  so  much  damage  to  the  other  man. 

I,  therefore,  think  that  the  motion  to  strike  this  word  off  the 
register  must  be  refused  with  costs  ;  and  as  to  the  motion  in  the 
action,  I  grant  an  injunction  to  prevent  the  Defendant  using  as 
part  of  the  title  of  his  game  the  word  "Keverses,"  or  any  other 
colourable  imitation  of  the  word  Beversi" 

G.  I.  F.  C. 


The  Defendant  appealed  against  both  decisions,  the  appeals. 
Vol.  XXXIX.  J)  1 
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0.  A.  by  leave  of  the  Court,  came  on  together,  and  were  heard  on  the 
1888       1  6th  of  May,  1888. 

"Waterman 

V.  ^^9^1/,  Q.C,  and  Sebastian^  for  the  Appellant : — 

Ayres. 

The  name  "  Beversi  "  ought  to  be  removed  from  the  register. 
Ti!^E-MARK  name  given  to  a  new  thing,  being  the  only  name  by  which 

  it  is  known,  denotes  that  thing,  and  cannot  be  a  fancy  word. 

The  game  "  Beversi  "  is  not  patented,  so  anybody  may  make  and 
sell  it,  and  they  can  make  and  sell  it  under  the  name  Beversi"  for 
it  cannot  be  called  anything  else  unless  a  new  name  is  invented 
on  purpose.  This  subject  was  discussed  but  not  decided  in 
In  re  Leonard  &  Ellis's  Trade-marh  (1),  under  a  former  Act. 
The  Plaintiff  here  is  saying,  "  I  admit  that  you  are  at  liberty  to 
make  and  sell  this  game,  but  you  must  not  call  it  by  the  same 
name  as  I  do,  though  that  is  the  only  name  it  has,  and  it  is 
known  by  that  name  all  over  Euroioe."  But,  moreover,  "  Beversi  " 
is  not  a  "  fancy  word,"  it  is  a  description,  for  it  suggests  at  once 
the  idea  of  a  game  depending  on  reversing,  which  is  the  real 
character  of  the  game.  Then,  apart  from  trade-mark,  there  is  no 
ground  for  an  injunction ;  the  Defendant  has  done  nothing  to 
pass  off  his  game  as  being  made  by  the  Plaintiff ;  he  has  only 
added  words  fairly  descriptive  of  the  game :  Linoleum  Manu/aC' 
turing  Company  v.  Nairn  (2) ;  In  re  Palmer's  Trade-mark  (3). 

Marten,  Q.C,  and  Birrell,  contra  : — 

This  is  a  fancy  word.  It  is  not  English,  it  has  not  in  French 
the  same  meaning  as  the  English  word  "  reverse,"  and  it  cannot 
be  held  descriptive  on  account  of  its  similarity  of  sound  to  an 
English  word.  It  is  not  a  word  in  common  use,  for  it  has  not 
been  used  by  any  one  except  the  Plaintiff:  Ford  v.  Foster  (4). 
Being  a  foreign  word  it  is  properly  applied  as  a  fancy  word  to  a 
new  game,  and  it  is  not  descriptive :  Braham  v.  Bustard  (5) ; 
In  re  Van  Duzers  Trade-mark  (6).  Even  if  we  are  not  held 
entitled  to  a  trade-mark  we  are  entitled  to  an  injunction  to 
prevent  the  Defendant  from  passing  off  his  goods  as  ours. 

(1)  26  Ch.  D.  288.  (4)  Law  Eep.  7  Ch.  611. 

(2)  7  Ch.  D.  834.  (5)  1  H.  &  M.  447. 

(3)  24  Ch.  D.  504.  (6)  34  Ch.  D.  623. 
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Cotton,  L.J. : —  o.  a. 

The  first  question  we  have  to  consider,  and  one  which  has  a  ^^^^ 

material  bearing  on  the  other  question  in  this  case,  is  whether  Watebman 

this  word  ^' Beversi''  was  properly  registered  as  a  trade-mark.  atees. 

Of  course,  if  it  was  not,  we  can  order  it  to  be  taken  off  the      In  re 

Waterman's 

register.  Teade-maek. 

The  only  argument  urged  in  favour  of  its  registration  is  that  it 
is  a  fancy  word.  I  think  that  "distinctive"  must  apply  to  all  the 
things  mentioned  in  sect.  64,  sub-sect.  1  (c),  but  it  is  unnecessary  to 
enter  into  the  question  of  whether  "  reversi "  is  distinctive,  or 
whether  it  is  in  common  use,  because,  in  my  opinion,  it  cannot 
properly  be  said  that,  within  the  meaning  of  this  Act  of  Parlia- 
ment, it  is  a  fancy  word.  I  adhere  to  what  I  said  in  the  case  of 
In  re  Van  Duzer's  Trade-marh  (1)  as  to  what  must  be  shewn  if  a 
word  is  to  be  treated  as  a  fancy  word.  At  p.  639  I  say :  "  To  be 
registered  it  must  be  a  fancy  word ;  and,  in  order  to  come  within 
that  description,  it  must  be  a  word  which  obviously  cannot  have 
reference  to  any  description  or  designation  of  where  the  article  is 
made,  or  of  what  its  character  is."  Lord  Justice  Lopes  expresses 
this  in  the  words  (2)  "  must  be  obviously  meaningless  as  applied 
to  the  article  in  question."  Lord  Justice  lAndley  went  a  little 
further,  because  he  did  not  say  "  obviously  meaningless  as  regards 
the  particular  article,"  but  "obviously  meaningless,"  and  then 
after  the  judgment  I  thought  it  better  to  call  his  attention  to  that, 
and,  with  his  permission,  I  corrected  what  he  had  said  by  saying 
"not  *  obviously  meaningless,'  but  'obviously  not  intended  to 
be  descriptive.' "  Lord  Justice  Lindley  accepts  that  by  saying 
"Perhaps  non-descriptive  would  be  better."  What  he  says, 
therefore,  comes  to  the  same  thing  as  what  Lord  Justice  Loj^es 
said  in  different  language. 

Then  is  that  the  case  here  ?    This  must  be  considered  as  a 

French  word,  for  it  is  a  word  applied  in  France  to  a  particular 

game.    But  without  entering  into  the  question  as  to  how  far  a 

name  applied  to  a  particular  game,  and  used  for  the  purpose  of 

denoting  that  game,  could  afterwards  become  a  fancy  word  as 

applied  to  another  and  a  new  game,  this,  in  my  opinion,  is  not  a 

fancy  word  within  the  definition  we  gave  in  Van  Duzer's  Case  and 

(1)  34  Ch.  D.  623.  (2)  34  Ch.  D.  644. 

D  2  1 
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0.  A.      Leafs  Case  (1)  which  related  to  "  Melrose  "  and  "  Electric"  We 
1888      thought  that    Melrose''  might  be — although  on  the  evidence  we 
Waterman  thought  it  highly  improbable  that  it  was — intended  to  be  descrip- 
,  ^-        tive  of  the  place  where  the  article  was  made,  and  that,  therefore, 
jyjyg      it  was  not  a  fancy  word.    Here  ^'Beversi,'  I  agree,  is  not  an 
Trade-mark  ^^g^^^^  word,  and,  except  as  a  name  applied  to  a  particular  game 
of  cards,  it  is  not  a  French  word.    I  find  it  given  in  the  diction- 
ary of  the  French  Academy,  but  only  as  the  name  of  that  game  of 
cards.   Now,  can  it  be  said  that  this  word  obviously  is  not  intended 
to  describe  the  game  with  regard  to  which  the  Plaintiff  uses  it  ? 
In  my  opinion  that  is  not  so.    An  ordinary  Englishman  cannot 
be  supposed  to  know  the  word,  or  to  know  that  it  had  been  used 
with  regard  to  a  particular  game  at  cards  ;  but  I  think  he  would 
consider  the  word  "  Beversi  "  to  be  in  some  way  connected  with 
reversing,  and  we  find  that  word  used  repeatedly  in  the  rules  of 
the  game  issued  by  the  Plaintiff  in  which  he  calls  attention  to  how 
the  game  ''Beversi''  is  to  be  played.    He  says  in  one  place  ''A.  can 
turn  over  or  reverse  his  opponent's  counter  till  the  row  is  red." 
Again,  "A  player  cannot  reverse  a  row  of  his  opponent's  counters 
if  there  be  any  gap  in  it,"  and  the  word  "  reverse  "  occurs  in  many 
other  places  in  the  rules,  and  reversing  counters  appears  to  bathe 
substance  of  the  game.    I  think  that  an  ordinary  Englishman, 
not  knowing  foreign  languages,  would  consider  "  Beversi  "as  in 
some  way  intended  to  describe  turning  over  or  reversing,  though 
that  is  a  meaning  different  from  that  of  the  French  verb  reverser. 
When  we  find  that  word  used  as  the  name  of  a  game,  in  the  rules 
of  which  there  is  such  constant  reference  to  reversing,  I  think,  not 
only  that  the  word  "Beversi"  was  not ''  obviously  not  intended  to 
describe  "  what  was  to  be  done  in  the  game,  but  that  the  Plaintiff 
used  it  as  descriptive  of  the  game  in  connection  with  whicli  he 
was  using  it — a  game  of  reversing  your  opponent's  counters. 

Then,  that  being  so,  we  come  to  the  question  of  the  injunction. 
I  have  always  held,  and  I  have  no  doubt  upon  the  question,  that 
if,  independently  of  any  right  to  a  trade-mark,  a  person  is  dressing 
up  his  goods  in  such  a  way  to  deceive  the  public  into  the  belief 
that  they  are  the  goods  of  the  plaintiff,  this  Court  ought  to 
interfere,  but  here  the  get-up  of  the  Plaintiff's  and  Defendant's 

(1)  34  Ch.  D.  623. 
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games  are  quite  different,  and  in  my  opinion  the  Defendant  has  c.  A. 

done  nothing  to  pass  off  his  article  as  that  of  the  Plaintiff,  unless  1888 

his  use  of  the  words  a  "  game  of  reverses  "  can  be  considered  to  wateTman 

have  that  effect.    Now  in  both  games  there  is  a  turning  over  of  ^- 

^YBES> 

your  opponent's  counters  so  as  to  shew  the  under  colour,  and  "  a 

e:ame  of  reverses  "  is,  as  the  Defendant  says,  an  intimation  of  Waterman's 

o  '  ^  '  Tkade-mark. 

what  the  nature  of  the  game  is.    It  is  not  as  if  the  Defendant   

^  Cotton,  L.J. 

had  applied  the  word  "  reverses    to  a  game  where  there  was  no   

reversing.  As  the  Plaintiff  in  my  opinion  is  not  entitled  to 
have  the  word  "  Beversi  "  as  his  trade-mark,  and  as,  in  my  opinion, 
it  cannot  be  said  that  the  Defendant  has  imitated  the  get-up  of 
the  Plaintiff's  game  so  as  to  pass  off  his  goods  as  those  of  the 
Plaintiff,  the  order  of  Mr.  Justice  Kaij  ought,  in  my  opinion, 
to  be  discharged,  and  there  ought  also  to  be  an  order  to  take  the 
trade-mark  "  Beversi  "  off  the  register. 

Fry,  L.J. 

I  am  of  the  same  opinion.  The  first  question  and  the  only 
question  of  any  substance  is  this  :  Is  the  word  "  Beversi  "  in  this 
case  a  fancy  word  within  the  meaning  of  that  expression  as  used 
in  the  existing  Patents,  Designs,  and  Trade  Marks  Act  ?  In  my 
opinion  it  is  not.  I  entirely  agree  with,  and  am  bound  by,  the 
definition  or  explanation  of  that  word  as  given  in  the  case  of 
In  re  Van  Duzer's  Trade-marh  (1),  to  which  reference  has  been 
made.  In  that  case  Lord  Justice  Cotton  said  :  "  To  be  registered 
it  must  be  a  fancy  word ;  and,  in  order  to  come  within  that  de- 
scription, it  must  be  a  word  which  obviously  cannot  have  reference 
to  any  description  or  designation  of  where  the  article  is  made,  or 
of  what  its  character  is."  Similar  definitions  or  explanations  were 
given  by  the  other  learned  Lords  Justices.  Lord  Justice  Lopes 
said:  "I  think  a  word  to  be  a  fancy  word  must  be  obviously 
meaningless  as  applied  to  the  article  in  question." 

In  the  present  case  it  appears  to  me  that  the  word  "  Beversi,^'  by 
its  likeness  to  a  well-known  English  word,  "  reverse,"  which  may 
be  used  to  describe  the  turning  over  of  a  counter,  was  calculated 
and  intended  to  convey,  to  the  mind  of  a  person  who  read  it,  a 
notion  of  the  character  of  the  game,  viz.,  that  it  was  a  game 

(1)  3i  Oh.  D.  623. 
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0.  A.      which  involved  the  turning  over  of  the  counters.    I  think,  there- 

1888  fore,  that  the  word  was  by  no  means  obviously  without  reference 
Walkman  character  of  the  article,  but  has  in  this  country  a  very 

Ayees      obvious  reference  to  the  nature  and  character  of  the  game. 

Xn  re         I  think,  moreover,  that  "  Beversi  "  was  not  a  fancy  word,  for  this 
Teai)?-makk  ^^^^^61'  reason.    The  Plaintiff  had  invented  this  new  game,  to 
FryT  J      which  he  gave  the  name  "  Beversi."    He  had  a  very  large  sale 

  for  this  game,  and  the  consequence  was  that  the  word  "  Beversi  " 

had  amongst  persons  conversant  with  games  come  to  describe 
this  particular  game.  Now  that  which  is  the  only  name  of  a 
thing  cannot,  it  seems  to  me,  be  a  fancy  word  with  regard  to  it. 
The  word  spade  "  describes  the  thing.  You  can  never  take  the 
word  "  spade  "  and  call  it  a  fancy  word  for  the  thing.  I  doubt 
therefore  whether  the  word  "  Beversi  "  is  distinctive. 

Then  with  regard  to  the  other  point,  it  appears  to  me  that 
there  is  nothing  whatever  from  which  we  can  infer  that  the 
Defendant  had  any  design  of  passing  his  game  off  as  that  of  the 
Plaintiff.  I  observe  that  there  is  no  evidence  that  any  single 
person  has  ever  been  deceived,  and,  therefore,  I  think  there  is  no 
ground,  independently  of  the  trade-mark,  for  the  injunction. 


Lopes,  L.J. : — 

I  am  of  opinion  that  the  word  "  Beversi  "  is  not  a  fancy  word 
within  sect.  64  of  the  Act  of  1883,  and  I  adhere  to  the  definition  I 
gave  in  the  case  of  J?^  re  Van  Duzer's  Trade-mm-h  (1)  of  a  fancy  word. 
The  Plaintiff,  therefore,  is  not  entitled  to  retain  his  trade-mark 
on  the  register.  I  think  it  unnecessary  to  say  anything  further 
with  regard  to  that  point.  Then  with  regard  to  the  injunction, 
the  Plaintiff  not  being  entitled  to  retain  his  trade-mark  on  the 
register,  and  there  being  nothing  to  shew  that  the  Defendant  has 
dressed  up  his  goods  so  as  to  pass  them  off  as  the  Plaintiffs,  I 
think  that  the  Plaintiff  is  not  entitled  to  the  injunction  granted 
to  him  by  Mr.  Justice  Kay. 

Solicitors  for  Plaintiff :  Badford  &  Franldand. 
Solicitor  for  Defendant :  W.  H.  Dale. 

(1)  34  Ch.  D.  623. 

H.  C.  J. 
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CANN^  V.  WILLSON.  chitty,j. 

[1887    C.  143.] 

Mortgagor — Mortgagee — Valuation — Loss — Action  hy  Mortgagee  against 
Valuers — Negligence — Misrepresentation — Damages. 

An  intending  mortgagor,  at  the  request  of  the  solicitors  of  an  intending 
mortgagee,  applied  to  a  firm  of  valuers  for  a  valuation  of  the  property  pro- 
posed to  be  mortgaged. 

A  valuation  at  the  sum  of  £3000  was  sent  in  by  the  valuers  direct  to 
the  mortgagee's  solicitors,  and  the  mortgage  was  subsequently  carried  out. 

Default  having  been  made  in  payment  by  the  mortgagor,  and  a  loss 
having  resulted  to  the  mortgagee,  he  commenced  an  action  against  the 
valuers  for  damages  for  the  loss  sustained  through  their  negligence,  mis- 
representation, and  breach  of  duty. 

The  Court  being  satisfied  on  the  evidence  that  the  Defendants  knew  at 
the  time  the  valuation  was  made  that  it  was  for  the  purpose  of  an  advance, 
and  that  the  valuation  as  made  was  in  fact  no  valuation  at  all : — 

Eeld^  that,  under  the  circumstances,  the  Defendants  were  liable  on  two 
grounds :  (1),  that  they  (independently  of  contract)  owed  a  duty  to  the 
Plaintiff  which  they  had  failed  to  discharge;  (2),  that  they  had  made 
reckless  statements  on  which  the  Plaintiff  had  acted. 

George  v.  SJciuington  (1)  and  Heaven  v.  Fender  (2)  followed. 

Feeh  v.  Berry  (3)  discussed. 

In  1883  one  S^arh  was  desirous  of  obtaining  an  advance  of 
money  on  mortgage  of  some  property  lie  had,  and  he  applied  to 
Messrs.  Cann  dt  Son,  solicitors,  for  the  purpose  of  their  finding 
a  mortgagee.  They  informed  him  that  he  must  have  a  valuation 
made  of  the  property ;  and  accordingly  Sj^arh  consulted  the 
Defendants,  and  asked  them  to  make  a  valuation,  and  they 
thereupon  surveyed  and  inspected  the  premises  on  the  13th  of 
November,  1883,  and  by  letter  of  that  date  informed  Messrs.  Cann 
&  Son  that  they  valued  the  premises,  including  all  fixtures, 
at  £3000,  and  that  they  were  of  opinion  they  would  have 
no  dijBSculty  at  any  time  in  letting  the  property  at  £150  per 
annum. 

By  a  subsequent  letter,  dated  the  8th  of  December,  1883,  the 
Defendants  having  had  their  attention  particularly  called  by 


1888 
June  6,  7. 


(1)  Law  Eep.  5  Ex.  1.  (2)  11  Q.  B.  D.  503. 

(3)  37  Ch.  D.  541. 
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CHITTY,  J.  Messrs.  Cann  &  Son  to  the  purpose  for  which  the  valuation  was 
1888       wanted,  and  to  the  responsibility  the  Defendants  were  under- 
Cann      taking,  stated  that  the  valuation  they  had  sent  was  in  their 
WiLLsoN    opiiiioii  ^  moderate  one,  and  certainly  was  not  made  in  favour  of 
—      the  borrower,  and  that  they  had  given  Messrs.  Cann  &  Son 
£3000  as  the  value,  though  it  was  a  considerable  reduction  of 
the  actual  cost  to  the  holder  of  the  property. 

The  valuation  and  representations  so  made  by  the  Defendants 
to  Messrs.  Cann  &  Son  were  in  due  course  communicated  by 
them  to  the  Plaintiff  and  his  co-trustee  (who  died  before  the 
commencement  of  the  action),  who,  acting  under  the  advice  of 
their  solicitor,  advanced  to  SparJc,  upon  the  security  of  a  mort- 
gage of  his  property,  £2045  of  moneys  belonging  to  them  on  a 
joint  account. 

Sparh  having  made  default  in  payment  of  the  sum  so  advanced^ 
and  the  property  comprised  in  the  mortgage  proving  insufficient 
to  answer  the  mortgage  of  the  Plaintiff,  he  accordingly  com- 
menced this  action,  and  alleged  that  the  Defendants  at  the  time 
the  above  letters  were  written  well  knew,  or  without  gross  negli- 
gence must  have  known,  that  the  property  was  not  of  the  value 
of  £3000,  or  anything  like  that  sum,  and  that  they  did  not  use 
due  and  proper  care,  skill,  and  diligence  in  making  the  valua- 
tion, although  they  had  express  notice  and  were  well  aware  that 
it  was  required  for  the  purposes  of  a  proposed  advance,  and  in 
order  to  enable  the  intending  mortgagees  to  determine  and 
Messrs.  Cann  &  Son  to  advise  how  much  might  be  properly 
advanced,  and  further  that  the  Defendants  made  the  representa- 
tions contained  in  the  valuation  and  letters  recklessly  and  in 
breach  of  the  duty  they  had  undertaken,  even  if  such  repre- 
sentations were  not  false  to  their  knowledge,  and  the  Plaintiff 
claimed  compensation  by  way  of  damages  for  the  loss  sustained 
by  him  through  the  negligence,  want  of  skill,  breach  of  duty, 
and  misrepresentation  of  the  Defendants  with  reference  to  the 
valuation  of  the  property. 

The  Defendants  by  their  defence  alleged  that  the  valuation 
was  made  by  them  under  instructions  from  Sj^arh,  and  that  at 
the  time  of  making  it  they  had  not  been  informed,  and  in  fact 
were  ignorant,  that  it  was  required  or  intended  to  be  used  in 
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connection  with  a  mortgage,  and  further  that  they  were  never  CHITTY,  J. 

instructed  or  employed  to  make  any  valuation  by,  or  on  behalf  1888 

of,  or  received  any  payment  or  consideration  from  Messrs.  Cann  q^^-^ 

&  Son,  or  their  clients  the  Plaintiff  and  his  deceased  co-trustee,  -^jllson 

or  either  of  them,  and  that  they  owed  no  duty  to  Messrs.  Cann  &   

Son  or  their  clients,  and  denied  that  the  Plaintiff  had  sustained 
any  loss  or  damage  through  or  by  their  negligence^or  misrepre- 
sentation. 

Bomer,  Q.C.,  and  Ingle  Joijce,  for  the  Plaintiff: — 

The  valuation  was  made  by  the  Defendants  on  the  instruction 
of  S]parh,  and  they  knew  that  it  was  required  for  the  mortgagees. 
There  was  a  duty  on  the  part  of  the  Defendants  to  the  Plaintiff, 
and  that  duty  not  being  discharged  they  are  liable  for  the  loss 
incurred :  George  v.  Shivington  (1)  ;  Feeh  v.  Berry  (2)  ;  Heaven  v. 
Fender  (3).  We  were  entitled  to  rely  on  the  opinion  of  the 
Defendants  as  experts,  but  they  never,  in  fact,  valued  at  all; 
they  only  took  SjparJcs'  figures,  and  then  gave  a  particular  sum. 
The  Defendants  were  not  only  guilty  of  negligence,  but  of  fraud 
in  this  sense,  that  an  action  for  deceit  would  lie. 

[They  also  referred  to  Donaldson  v.  Haldane  (4) 'and  Follock  on 
Torts  (5).] 

Maclean,  Q.C.,  and  E.  B.  Cooper,  for  the  Defendants  : — 

We  were  not  employed  by  the  Plaintiff,  but  by  Spark  alone, 
and  at  the  time  of  the  valuation  Sparh  did  not  tell  us  it  was  for 
the  purposes  of  a  valuation.  We  were  not  the  agents  of  the 
Plaintiff,  and  there  was  no  privity  between  them  and  us.  The 
opinion  we  gave  on  the  value  was  given  gratuitously,  and  there- 
fore at  law  we  are  not  liable.  We  acted  throughout  with  perfect 
lona  fides.  With  regard  to  the  question  of  misrepresentation, 
damages  cannot  be  obtained  at  [law  for  misrepresentation  which 
is  not  fraudulent :  Newligging  v.  Adam  (6). 

[They  also  referred  to  Fish  v.  Kelly  (7).] 

(1)  Law  Eep.  5  Ex.  1.  (4)  7  CI.  &  F.  762. 

(2)  37  Ch.  D.  541.  (5)  Page  448. 

(3)  11  Q.  B.  D.  503.  (6)  34  Ch.  D.  582,  592. 

(7)  17  C.  B.  (N.S.)  194. 
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Oann 

V. 

WiLLSON. 


OHITTY,  J.     Bomer,  in  reply. 

1888 

Chitty,  J.  (His  Lordship  having  stated  the  facts  and  the 
evidence,  and  having  on  the  evidence  come  to  the  conclusion  that 
the  Defendants  were  aware  for  what  parpose  the  valuation  was 
made,  and  being  of  opinion  that  the  valuation  as  made  was,  in 
fact,  no  valuation  at  all,  proceeded) : — 

The  question  is  whether  under  these  circumstances  the  Defen- 
dants are  liable.  It  is  argued  that  the  liability  of  the  Defendants 
arises,  first,  in  contract,  and,  secondly,  on  the  ground  on  which 
Heaven  v.  Fender  (1)  was  decided,  which  is  this:  In  stating  the 
principle  I  will  state  shortly  what  the  facts  of  that  case  were. 
The  plaintiff  was  engaged  on  work  on  a  vessel  in  the  performance 
of  which  the  defendant,  as  dock-owner,  was  interested,  and  it  was 
held  that  he  was  under  an  obligation  to  the  plaintiff  to  take 
reasonable  care  that  the  staging  and  ropes  supplied  were  fit  for 
use,  and  he  was  held  liable  for  the  neglect  of  that  duty.  The 
case  was  a  peculiar  one.  The  defendant  put  up  the  staging. 
The  plaintiff  was  a  painter,  employed  by  a  contractor,  who  con- 
tracted to  paint  the  ship,  and  had  therefore  entered  into  no  con- 
tractual relation  with  the  dock-owner,  but  the  thing  that  was 
supplied  was  a  staging  which  was  so  negligently  constructed  that  it 
would  not  answer  the  purpose  which  those  who  supplied  it  knew 
it  was  intended  to  be  used  for.  There  was,  as  I  say,  no  contractual 
relation  between  the  plaintiff  and  the  dock-owner,  and  there  was 
no  personal  direct  invitation  to  the  plaintiff  to  come  and  do  the 
work  on  that  ship,  yet  it  was  held  that  the  dock-owner  had  under- 
taken an  obligation  towards  the  plaintiff,  who  was  one  of  the 
persons  likely  to  come  and  do  the  work  to  the  vessel,  and  that  he 
was  liable  to  him  and  was  under  an  obligation  to  him  to  use  due 
diligence  in  the  construction  of  the  staging. 

In  this  case  the  document  called  a  valuation  was  sent  by  the 
Defendants  direct  to  the  agents  of  the  Plaintiff  for  the  purpose  of 
inducing  the  Plaintiff  and  his  co-trustee  to  lay  out  the  trust 
money  on  mortgage.  It  seems  to  me  that  the  Defendants  know- 
ingly placed  themselves  in  that  position,  and  in  point  of  law 
incurred  a  duty  towards  him  to  use  reasonable  care  in  the  pre- 

(1)  11  Q.  B.  D.  503. 
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paration  of  the'  document  called  a  valuation.    I  think  it  is  like  CHITTY, 
the  case  of  the  supply  of  an  article — the  supply  of  the  hairwash  1888 
in  the  case  of  George  v.  SMvington  (1).     There  the  hairwash  was  cann 
deleterious — not  deleterious  for  all  purposes,  but  deleterious  for  -^jllson 

the  purpose  for  which  it  was  intended  to  be  used,  that  is  to  say,   

as  a  hairwash.  In  this  case  the  document  supplied  appears  to  me 
to  stand  upon  a  similar  footing  and  not  to  be  distinguished  from 
that  case,  as  if  it  had  been  an  actual  article  that  had  been  handed 
over  for  the  particular  purpose  of  being  so  used.  I  think,  there- 
fore, that  the  Defendants  stood  with  regard  to  the  Plaintiff 
— quite  apart  from  any  question  of  there  being  a  contract  or  not  in 
the  peculiar  circumstances  of  this  case — in  the  position  of  being 
under  an  obligation  or  duty  towards  him  ;  and  then,  I  think,  they 
failed  negligently  by  their  gross  negligence  to  discharge  that 
obligation. 

It  is  not  necessary,  in  my  opinion,  to  decide  the  case  with 
reference  to  the  third  point,  but  even  on  the  third  point  I  think 
the  Defendants  are  liable — and  that  is  what  may  be  termed 
fraudulent  misrepresentation.  Lord  Justice  Cotton  in  Peeh  v. 
Derry  (2)  stated  again  the  law  on  this  subject ;  and  though  there 
may  be  some  slight  differences  of  opinion  between  Judges  in  the 
way  in  which  they  state  it,  I  think  I,  sitting  here,  may  safely 
accept  this  statement,  which  is  as  follows  (3) :  "  Although,  in  my 
opinion,  it  is  not  necessary  that  there  should  be  what  I  should 
call  fraud,  yet,  in  these  actions,  according  to  my  view  of  the  law, 
there  must  be  a  departure  from  duty  ;  and  in  my  opinion  when 
a  man  makes  an  untrue  statement  with  an  intention  that  it  shall 
be  acted  upon  without  any  reasonable  ground  for  believing  that 
statement  to  be  true,  he  makes  default  in  a  duty  which  was  thrown 
upon  him  from  the  position  he  has  taken  upon  himself,  and  he 
violates  the  right  which  those  to  whom  he  makes  the  statement 
have  to  have  true  statements  only  made  to  them.  And  I  should 
s  ay  that  when  a  man  makes  a  false  statement  to  induce  others  to 
a  ct  upon  it,  without  reasonable  ground  to  suppose  it  to  be  true,  and 
w  ithout  taking  care  to  ascertain  whether  it  is  true,  he  is  liable 
c  i  villy  as  much  as  a  person  who  commits  what  is  usually  called  fraud 

(1)  Law  Kep.  5  Ex.  1.  (2)  37  Ch.  D.  541. 

(3)  37  Ch.  D.  568. 
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CHITTY,  J.  and  tells  an  untruth  knowing  it  to  be  an  untruth."  The  President  of 
1888      the  Probate  Division  as^reed  with  that  statement  but  added  that 
Oann      he  would  state  the  principle  himself  in  his  own  words  (1) :  "I 
WiLLsoN.    ^^^^  ^®  ^^^^      ^  moji  takes  upon  himself  to  assert  a 

  thing  to  be  true  which  he  does  not  know  to  be  true,  and  has  no 

reasonable  ground  to  believe  to  be  true,  in  order  to  induce  another 
to  act  upon  the  assertion,  who  does  so  act  and  is  thereby  damnified, 
the  person  so  damnified  is  entitled  to  maintain  an  action  for 
deceit."  In  my  judgment  as  a  matter  of  fact  the  Defendants  had 
no  reasonable  ground  for  stating  the  value  to  be  £3000,  and  no 
reasonable  ground  for  stating  that  the  property  could  then  be  let 
for  £150.  The  statement  was,  I  think,  made  recklessly.  How  it 
came  exactly  to  be  made  I  am  unable  to  say.  I  decline  to  draw 
any  inferences  of  fact  against  the  Defendants  upon  mere  con- 
jecture. There  is  no  evidence  to  shew  that  the  Defendants  were 
to  get  any  advantage  out  of  this  transaction :  and  I  do  not  for  a 
moment — and  I  state  it  in  order  to  shew  that  I  do  not — proceed 
on  any  such  notion  :  but  I  think  that  they  made  this  statement 
without  any  reasonable  ground  for  it,  and  that  it  was  made  reck- 
lessly within  the  proposition  which  I  have  stated.  I  have  entirely 
passed  by  the  question  of  contract.  It  is  unnecessary  to  decide 
that  point.  I  consider  on  these  two  last  grounds — and  if  I  were 
to  prefer  one  to  the  other  it  would  be  the  second  ground — that 
the  Defendant  is  liable  for  the  negligence.  There  must  be  an 
inquiry  as  to  damages  for  the  loss  sustained  by  the  Plaintiff 
through  the  negligence,  breach  of  duty,  and  misrepresentation  of 
the  Defendants. 

Solicitors  :  Frith  Needham,  for  Cann  &  Son,  Nottingham ;  Scott 
<&  Co.,  for  Bhodes  &  Camlet/,  Alford. 


(1)  37  Ch.  D.  578. 


G.  M. 
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KICHAKDSON  V.  FEAEY.  north,  j. 


[1886    E.  1521.] 

Partition — Sale — Application  for  Sale  hy  Owner  of  less  than  half  of  Property — 
Discretion  of  Court— Partition  Act,  1868  (31  &  32  Vict.  c.  40),  s.  5  [i?e- 
vised  Ed.  Statutes,  vol.  xv.,  p.  696]. 

Upon  an  application  for  a  sale  of  property  held  by  tenants  in  common, 
made  by  the  owner  of  less  than  a  moiety  under  sect.  5  of  the  Partition 
Act,  1868,  the  Court  has  a  discretion,  and  is  not  bound  to  order  a  sale, 
even  if  none  of  the  other  persons  interested  will  undertake  to  purchase  the 
Applicant's  share. 

The  onus  is  on  the  Applicant  under  sect.  5  to  shew  some  good  reason  for 
ordering  a  sale  of  the  property. 

FuKTHER  CONSIDERATION  of  a  partition  action. 

By  her  statement  of  claim  the  Plaintiff  claimed  a  sale  of  the 
property,  and  division  of  the  proceeds  of  sale  among  the  persons 
interested,  or  in  the  alternative  a  partition. 

The  judgment  at  the  trial,  dated  the  17th  of  March,  1887, 
directed  an  inquiry  who  were  the  persons  interested  in  the  pro- 
perty, and  for  what  estates  and  interests,  and  in  what  shares  and 
proportions. 

By  his  certificate  the  Chief  Clerk  found  that  the  Plaintiff 
Elizabeth  Richardson,  widow,  was  absolutely  entitled  to  one  un- 
divided eighth  share  ;  that  the  Defendant  Neville  Fear?/  was  abso- 
lutely entitled  to  two  undivided  eighth  shares,  subject  to  some 
incumbrances  created  by  him  in  favour  of  B.  Attach ;  that  the 
Defendant  Neville  Fearij  was  entitled  to  another  undivided  eighth 
share  as  the  surviving  trustee  of  the  marriage  settlement  of  the 
Defendants  Thomas  CooJce  and  Susanna  his  wife ;  that  the  Defen- 
dant Susanna  CooJce  and  her  husband  in  her  right  were  abso- 
lutely entitled  (subject  to  some  mortgages)  to  another  undivided 
eighth  share ;  that  the  Defendant  Ann  Matilda  Nix,  widow,  was, 
subject  to  a  mortgage,  absolutely  entitled  to  two  undivided 
eighth  shares ;  and  that  the  Defendants  Neville  Feary  and 
Thomas  CooJce,  as  trustees  of  the  marriage  settlement  of  Hannah 
Mendham  AiJcen,  were  entitled  to  the  remaining  undivided  eighth 
share. 


1888 
May  15. 
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NORTH,  J.      Farwell,  for  the  Plaintiff :— 

1888 

The  onus  is  on  those  who  object  to  a  sale  to  shew  some  good 
RicHAKDsoN  reason  why  the  property  should  not  be  sold,  unless  they  are 
Feary.  willing,  in  accordance  with  sect.  5  (1)  of  the  Partition  Act,  1868, 
to  purchase  at  a  valuation  the  share  of  the  person  who  desires  a 
sale.  The  object  of  the  Act  was  to  facilitate  sales  :  DrinJcwater 
V.  Batcliffe  (2) ;  Williams  v.  Games  (3) ;  Pitt  v.  Jones  (4).  In  that 
case  (5)  Lord  Watson  said  that,  without  doing  any  violence  to  its 
language,  sect.  5  "  may  be  read  as  a  new  and  substantive  enact- 
ment, empowering  any  party,  who  has  made  up  his  mind  to  sell 
his  own  share  at  a  valuation,  to  insist  for  and  obtain  a  decree  of 


(1)  Sect.  3 :  "In  a  suit  for  parti- 
tion, where,  if  this  Act  had  not  been 
passed,  a  decree  for  partition  might 
have  been  made,  then,  if  it  appears  to 
the  Court  that,  by  reason  of  the  nature 
of  the  property  to  which  the  suit  re- 
lates, or  of  the  number  of  the  parties 
interested  or  presumptively  interested 
therein,  or  of  the  absence  or  disability 
of  some  of  those  parties,  or  of  any 
other  circumstance,  a  sale  of  the  pro- 
perty and  a  distribution  of  the  pro- 
ceeds would  be  more  beneficial  for  the 
parties  interested  than  a  division  of 
the  property  between  or  among  them, 
the  Court  may,  if  it  thinks  fit,  on  the 
request  of  any  of  the  parties  interested, 
and  notwithstanding  the  dissent  or 
disability  of  any  others  of  them,  direct 
a  sale  of  the  property  accordingly, 
and  may  give  all  necessary  or  proper 
consequential  directions." 

Sect.  4 :  "  In  a  suit  for  partition, 
where,  if  this  Act  had  not  been 
passed,  a  decree  for  partition  might 
have  been  made,  then,  if  the  party  or 
parties  interested,  individually  or  col- 
lectively, to  the  extent  of  one  moiety 
or  upwards  in  the  property  to  which 
the  suit  relates,  request  the  Court  to 
direct  a  sale  of  the  property  and  a  dis- 
tribution of  the  proceeds  instead  of  a 
division  of  the  property  between  or 


among  the  parties  interested,  the 
Court  shall,  unless  it  sees  good  reason 
to  the  contrary,  direct  a  sale  of  the 
property  accordingly,  and  give  all  ne- 
cessary or  proper  consequential  direc- 
tions." 

Sect.  5  :  "  In  a  suit  for  partition, 
where,  if  this  Act  had  not  been  passed, 
a  decree  for  partition  might  have  been 
made,  then,  if  any  party  interested  in 
the  property  to  which  the  suit  relates 
requests  the  Court  to  direct  a  sale  of 
the  property  and  a  distribution  of  the 
proceeds  instead  of  a  division  of  the 
property  between  or  among  the  parties 
interested,  the  Court  may,  if  it  thinks 
fit,  unless  the  other  parties  interested 
in  the  property,  or  some  of  them, 
undertake  to  purchase  the  share  of  the 
party  requesting  a  sale,  direct  a  sale 
of  the  property,  and  give  all  necessary 
or  proper  consequential  directions, 
and  in  case  of  such  undertaking  being 
given  the  Court  may  order  a  valuation 
of  the  share  of  the  party  requesting  a 
sale  in  such  manner  as  the  Court 
thinks  fit,  and  may  give  all  necessary 
or  proper  consequential  directions." 

(2)  Law  Rep.  20  Eq.  528. 

(3)  Ibid.  10  Ch.  201 

(4)  5  App.  Cas.  651. 

(5)  Ibid.  663. 
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sale,  unless  some  of  the  other  parties  give  an  undertaking  to  NORTH,  J. 
purchase  his  interest."  1888 


Le  Biche,  for  Mr.  and  Mrs.  Cooke,  supported  the  request  for  a 
sale. 

Cozens-Hardy,  Q.C.,  and  Leonard  Field,  for  the  Defendants 
Neville  Feary  and  Mrs.  Nix ;  Vernon  B.  Smith,  for  mortgagees  of 
Neville  Feary  ;  and  P.  F.  Wheeler,  for  a  mortgagee  of  Mrs.  Nix; 
all  of  whom  objected  to  a  sale,  were  not  called  on. 

North,  J. : — 

In  a  proper  case  the  Court  could  direct  a  sale  under  sect.  3  of 
the  Act.  The  present  application  for  a  sale  is  not  made  under 
sect.  3  but  under  sect.  5,  and  it  may  be  assumed  that  none  of  the 
circumstances  mentioned  in  sect.  3  as  justifying  the  Court  in  order- 
ing a  sale  of  the  property  exist  here.  It  cannot  be  said  that  for 
any  of  the  reasons  mentioned  in  sect.  3  a  sale  of  the  property  and 
a  distribution  of  the  proceeds  would  be  more  beneficial  for  the 
parties  interested  than  a  division  of  the  property  between  them. 
Under  sect.  4  it  is  not  open  to  the  Court  to  refuse  a  request  for  a 
sale  made  by  a  party  or  parties  interested  to  the  extent  of  a 
moiety  in  the  property,  "  unless  it  sees  good  reason  to  the  con- 
trary." The  words  of  sect.  4  are  much  stronger  than  those  of  either 
sect.  3  or  sect.  5.  Then  sect.  5  says  that,  if  any  party  interested 
requests  a  sale  instead  of  a  partition,  the  Court  may,  "  if  it  thinks 
fit,"  direct  a  sale,  unless  the  other  parties  interested  undertake 
to  purchase  the  share  of  the  party  requesting  a  sale.  I  have  been 
asked  to  construe  this  section  as  if  it  were  expressed  in  the  same 
terms  as  sect.  4, — as  meaning  that,  if  any  party  requests  a  sale,  the 
Court  shall  direct  a  sale  unless  it  sees  good  reason  to  the  con- 
trary. The  difference  between  the  language  of  the  two  sections 
is  significant,  and  I  have  no  doubt  that  sect.  5  was  intended  to 
give  the  Court  a  different  power  from  that  which  is  given  by 
sect.  4.  I  do  not  think  that  Williams  v.  Games  (1)  has  any  appli- 
cation to  the  present  case.  In  DrinJcwater  v.  Batcliffe  (2)  Sir 
G,  Jessel,  M.K.,  said  (3) :  "  The  5th  section  provides  that,  if  any 

(1)  Law  Rep.  10  Ch,  204.  (2)  Law  Rep.  20  Eq.  528. 

(3)  Law  Rep.  20  Eq.  531. 
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NORTH,  J.  party  interested  in  the  property  requests  the  Court  to  direct 
1888       a  sale  of  the  property  instead  of  a  division,  the  Court  may,  if  it 

EioHARDsoN  thinks  fit  (this  is  discretionary  again),  unless  the  other  parties 
Feaey     interested  in  the  property  undertake  to  purchase,  give  all  neces- 

  sary  and  proper  directions  for  such  sale.    What  does  that  mean  ? 

Under  the  4th,  where  the  parties  requesting  a  sale  have  got  more 
than  a  moiety,  you  do  not  want  that ;  it  consequently  applies  to 
the  case  of  the  owners  of  less  than  a  moiety  making  the  request. 
Now  that  case  is  provided  for  by  the  3rd  section;  in  every 
possible  case  where  the  Court  thinks  a  sale  is  proper  and  for  the 
benefit  of  the  parties  interested.  Therefore  the  5th  must  apply 
to  a  case  where  the  Court  sees  no  reason  for  preferring  a  sale  to 
a  partition.  That  case  is  not  provided  for  by  the  3rd,  nor  is  it 
provided  for  by  the  4th  section.  Where  the  Court  sees  no  reason 
at  all,  still  any  party  interested  may  apply."  That  is  quite  a 
different  thing  from  saying  that,  if  the  Court  sees  no  reason  at 
all  for  preferring  a  sale  to  a  partition,  it  shall  on  the  application 
of  any  party  interested  direct  a  sale.  Fitt  v.  Jones  (1)  is  not 
a  direct  authority  on  the  present  question,  though  no  doubt  there 
were  some  observations  made  by  Lord  Watson  which  do  give  some 
colour  to  Mr.  FarwelVs  argument.  But  those  observations  were 
addressed  to  an  entirely  different  question,  viz.,  whether,  where 
one  party  desired  to  have  a  sale,  and  the  other  parties  were  willing 
to  purchase  his  share,  he  could  be  compelled  to  sell  his  share  at  the 
valuation  made  of  it.  I  do  not  think  there  is  anything  in  Pitt  v. 
Jones  which  obliges  me  to  hold  that,  when  a  power  is  given  to  the 
Court  to  direct  a  sale  "  if  it  thinks  fit,"  it  is  compelled  to  order  a 
sale,  especially  having  regard  to  what  Sir  G.  Jessel,  M.E.,  said  in 
DrinJcwater  v.  Batcliffe  (2).  And  in  Pitt  v.  Jones  Lord  Blachhurn 
said  (3) :  "  Sect.  5  says,  that  in  every  case  of  a  suit  for  partition 
(whether  the  sale  would  or  would  not  be  more  beneficial  for  the 
parties  than  a  partition),  if  any  party  (whether  owning  more  or  less 
than  a  moiety)  requests  a  sale,  the  Court  shall  have  a  discretion 
to  order  such  a  sale,  unless  the  parties  opposing  a  sale  are  willing 
to  take  his  share  at  a  valuation.  But  it  does  not  say,  nor  do  I 
think  it  was  intended  to  say,  that  a  party  who  requests  a  sale  of 
the  whole  must  take  that  valuation ;  I  think  it  means  that  if  a 
(1)  5  App.  Gas.  651.      (2)  Law  Eep.  20  Eq.  531.      (3)  5  App.  Gas.  659. 
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party  presses  for  a  sale,  and  the  Court  thinks  that  the  opposing  NORTH,  J 
parties  in  fairness  ought  either  to  buy  him  out  or  consent  to  a  1888 
sale,  it  may  order  a  sale  unless  they  will  agree  to  take  his  share  Richard>u 
at  a  valuation,  in  which  case  the  party  requesting  a  sale  may  feary 

either  accept  that  valuation  or  not.    If  he  does  not  choose  to   

accept  that  valuation,  he  cannot  be  forced  to  do  so ;  but  will  then 
have  his  common  law  right  to  a  partition."  In  those  remarks, 
if  I  may  say  so,  I  entirely  concur.  But  here  the  party  who  is 
pressing  for  a  sale  has  not  satisfied  me  that  in  fairness  the  parties 
who  oppose  a  sale  ought  either  to  buy  him  out  or  to  submit  to 
have  the  property  sold.  The  majority  of  the  Judges  in  Pitt  v. 
Jones  (1)  took  the  same  view  of  sect.  5  as  I  do.  Lord  Watson  no 
doubt  went  further  than  any  of  the  other  noble  Lords,  but  he  was 
not  actually  dealing  with  the  present  question.  I  think  that  sect.  5 
is  not  synonymous  with  sect.  4,  but  the  party  who  applies  under 
sect.  5  for  a  sale  must  shew  some  reason  for  it.  I  think  the  Court 
has  a  discretion  whether  it  will  direct  a  sale,  and  no  reason  has 
been  shewn  to  induce  me  to  do  so  in  this  case. 

Cozens-Hardy : — As  between  the  owners  of  the  six-eighths  a  par- 
tition ought  not  to  be  made,  as  they  do  not  desire  it. 

[North,  J. : — What  right  have  they  to  cut  off  a  corner  of  the 
property  and  give  it  to  the  Plaintiff  ?] 

The  Plaintiff  is  entitled  to  his  share,  but  he  has  no  right  to 
compel  us  to  cut  up  the  rest  of  the  property.  In  making  a  par- 
tition it  is  not  necessary  that  an  aliquot  share  of  each  species  of 
property  should  be  allotted  to  each  tenant  in  common :  Peers  v. 
Needham  (2) ;  Hohson  v.  Sherwood  (3). 

North,  J. : — 

I  see  no  difficulty  in  allotting  seven  parts  to  the  owners  of  seven 
undivided  eighths  as  tenants  in  common.  If  all  the  persons  inter- 
ested in  one  eighth  agree  with  all  those  who  are  interested  in 
another  eighth  that  they  will  do  so,  they  can  remain  tenants  in 
common  of  those  two  eighths. 


(1)  5  App.  Gas.  651.  (2)  19  Beav.  316. 

(3)  4  Beav.  184. 
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Feaey. 


NORTH,  J.      CozensSardij : — i^o  costs  should  be  given  up  to  the  trial  of  the 
1888       action  :  Porter  v.  Loioes  (1). 

EioHAEDsoN  Harwell : — The  ordinary  rule  is  that  the  costs  should  be  borne 
by  the  parties  rateably  in  proportion  to  their  interests  in  the  pro- 
perty :  Ball  V.  Kemf -Welch  (2). 

NOETH,  J. : — • 

No  benefit  has  been  derived  from  the  Partition  Act  in  the 
present  case,  and  I' do  not  see  why  I  should  depart  from  the  old 
rule  of  the  Court  of  Chancery.  I  shall  give  no  costs  up  to  the 
date  of  the  inquiry.   The  subsequent  costs  will  be  borne  rateably. 

Solicitors :  Paterson,  Snow,  &  Co. ;  Le  Biche  &  Norman  ;  Field, 
Boscoe,  &  Co  ;  F.  &  T.  Smith  &  Sons  ;  H.  B.  Beynolds. 

W.  L.  C. 


NORTH,  J.  I^'^'  SHELDOK 

jggg  NIXON  V.  SHELDON. 

jZ^5.  [1881    S.  4476.] 

Will — Construction — Tenant  for  Life  and  Remainderman — Unauthorized  Secu- 
rity— Enjoyment  hy  Tenant  for  Life  in  Specie— Power  to  Trustees  to 
retain  existing  Securities. 

A  testator  empowered  his  trustees  at  their  discretion  to  continue  all  or 
any  part  of  Ms  personal  estate  in  the  state  or  investment  in  or  upon  which 
the  same  should  be  at  his  death,  or  otherwise  to  convert  the  same  and  to 
invest  the  proceeds  in  the  names  of  the  trustees  in  certain  specified  secu- 
rities. At  the  death  of  the  testator  part  of  his  personal  estate  consisted  of 
securities  not  of  a  wasting  nature  and  not  specifically  authorized. 

In  an  action  for  the  administration  of  the  estate  the  Chief  Clerk  found 
that  some  of  these  securities  were  proper  to  be  continued,  and  that  others 
were  proper  to  be  called  in  : — 

Held,  that  the  tenants  for  life  under  the  will  were  entitled  to  receive 
ioi  specie  the  income  of  those  unauthorized  securities  which  were  retained, 
and  which  were  not  of  a  wasting  nature. 

FUETHER  CONSIDERATION  of  an  action  brought  to  ad- 
minister the  estate  of  E.  P.  Sheldon,  who  died  on  the  8th  of  May, 
1881. 

(1)  7  Ch.  D.  358.  (2)  14  Ch.  D.  512. 
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By  his  will,  dated  the  15th  of  November,  1860,  the  testator  NORTH,  J. 


appointed  his  brothers  John  and  Thomas,  and  his  sister  Sarah 
Anne,  executors  and  trustees  thereof.  And,  after  bequeathing 
some  legacies,  the  testator  devised  and  bequeathed  the  residue  of 
his  real  and  personal  estate  unto  such  of  them,  his  two  brothers, 
John  and  Thomas,  and  his  six  sisters,  Jane,  Elizabeth,  Arabella, 
Mary,  Eleanor,  and  Sarah  Anne,  as  should  be  living  at  his  decease, 
and  such  issue  then  living  of  his  brothers  and  sisters  who  should 
have  died  in  his  lifetime  as  should  attain  the  age  of  twenty-one 
years  or  marry,  in  equal  shares,  according  to  the  stocks  and  not 
according  to  the  number  of  individuals,  and  such  issue  taking 
equally,  and  only  after  the  decease,  and  by  way  of  representation, 
of  their  respective  parents.  And  the  testator  declared  that,  as 
to  the  share  of  each  of  his  said  sisters  of  and  in  his  residuary  real 
and  personal  estate,  the  same  should  be  retained  and  held  by  his 
trustees,  upon  trust  to  pay  the  annual  income  thereof  to  such 
sister  during  her  life,  for  her  separate  use  without  power  of  anti- 
cipation, and,  after  her  decease,  in  trust  as  she  should  by  will 
appoint,  and,  in  default  of  appointment,  then  in  trust  for  her 
children  as  therein  mentioned.  The  will  contained  the  following 
clause  :  "  I  direct  that  it  shall  be  lawful  for  my  trustees  at  th6ir 
discretion  to  continue  all  or  any  part  of  my  personal  estate  in  the 
state  or  investment  in  or  upon  which  the  same  shall  be  at  my 
decease,  however  doubtful  or  hazardous  or  limited  the  description 
or  nature  of  the  property  or  investment  may  be,  or  otherwise  to 
call  in  and  compel  payment  of  the  same,  or  s.ell  and  dispose  of 
the  same,  and  to  lay  out  and  invest  the  moneys  to  be  thereby 
produced  in  the  names  of  my  trustees  in  any  of  the  public  stocks 
or  funds  of  the  United  Kingdom,  or  on  mortgage  of  real  or  lease- 
hold estates  in  Great  Britain,  or  on  any  securities  authorized  to 
be  granted  by  Act  of  Parliament,  with  power  from  time  to  time 
to  vary  the  same." 

The  Plaintiff  was  Eleanor  Nixon  (the  wife  of  Matthew  Nixon), 
one  of  the  testator's  six  sisters,  by  a  next  friend ;  the  Defendants 
were  the  executors  and  trustees  of  the  will,  and  Mattheiv  Nixon, 

The  Chief  Clerk  by  his  certificate  found  that  the  outstanding 
personal  estate  of  the  testator  consisted  of  the  items  mentioned 

E  2  1 
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NOKTH,  J.  in  the  second  schedule  to  the  certificate.  In  part  1  of  that 
1888  schedule  were  set  forth  "  the  particulars  of  such  securities  as  are 
proper  to  be  continued,"  and  in  part  2  "  those  which  are  proper 
to  be  called  in."  The  securities  mentioned  in  part  1  were  not 
such  as  were  authorized  by  the  power  of  investment  contained  in 
the  will.  They  were  not  of  a  wasting,  though  they  might  be  of 
a  speculative,  character. 

Theobald,  for  the  Plaintiff : — 

The  tenants  for  life  would  clearly  be  entitled  to  the  whole 
income  of  the  authorized  securities,  and  the  general  power  given 
to  the  trustees  to  retain  securities  actually  existing  at  the  time  of 
the  testator's  death  makes  any  securities  which  are  so  retained 
authorized  securities  so  long  as  they  are  retained,  and  the  tenants 
for  life  are  entitled  to  enjoy  the  whole  income  in  specie  :  Gray  Vo 
Siggers  (1).    But  the  authorities  are  somewhat  conflicting. 

Carson,  for  the  trustees,  and  for  the  other  tenants  for  life  : — • 

[North,  J.,  held  that  the  remaindermen  were  sufficiently 
represented  by  the  trustees.] 

The  general  rule  that  securities  of  a  wasting  nature  ought  ta 
be  converted  a  year  after  the  death  of  the  testator,  and  that  the 
tenant  for  life  is  entitled  only  to  receive  interest  on  the  proceeds 
of  conversion,  applies  also  to  securities  of  a  hazardous  or  specu- 
lative nature :  Porter  v.  Baddeley  (2).  The  unauthorized  secu- 
rities ought  to  be  converted,  and  the  tenants  for  life  are  entitled 
to  receive  only  interest  on  the  proceeds  of  conversion  as  from  a 
year  after  the  testator's  death. 

[North,  J. : — In  Porter  v.  Baddeley  the  unauthorized  securities 
were  of  a  wasting  nature.  The  same  principle  does  not  seem  to 
me  to  apply  to  securities  which  are  of  a  permanent  nature,  though 
they  may  be  hazardous.] 

It  is  a  question  of  administration  or  discretion  which  securities 
should  be  converted  and  which  retained,  but  that  does  not  affect 
the  rights  of  successive  beneficial  takers. 


(1)  15  Ch.  D.  74. 


(2)  5  Ch.  D.  542. 
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NOKTH,  J.  : — 

I  do  not  see  how  I  can  direct  tlie  retainer  of  tlie  existing  in- 
vestments, and  at  the  same  time  hold  that  the  tenants  for  life 
are  not  entitled  to  receive  the  whole  of  the  income  produced 
by  those  investments.  There  being  no  wasting  securities,  I  can 
see  nothing  to  prevent  the  tenants  for  life  from  receiving  the 
whole  income  of  the  securities  which  are  retained. 
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STIIILING,J.  In  re  PALATINE  ESTATE  CHAEITY. 

[1886    P.  3008.] 

April  20,  21 ; 

May  1.      Ancient  Charity — Reparations,  Ornaments,  and  other  necessary  Occasions  of 
Parish  Church — Surplus  Bents — Erection  of  a  Spire. 

An  ancient  charity  was  founded  to  provide  for  the  reparations,  orna- 
ments, and  other  necessary  occasions  of  the  parish  church.  A  new  parish 
church  had  been  erected,  and  a  scheme  was  sanctioned  by  which  the 
trustees  were  allowed  to  provide  for  the  cost  of  a  spire,  as  within  the  words 
"  necessary  occasions  "  of  the  parish  church. 

This  was  a  summons  asking  for  the  sanction  of  the  Court  to  a 
scheme  in  reference  to  the  surplus  rents  of  the  palatine  estate 
situate  in  the  parish  of  St,  Mary,  Stoke  Newington.  The  charity, 
very  ancient,  the  origin  of  it  not  known,  was  established  for  the 
benefit  of  the  parish.  In  1857,  in  the  case  of  Attorney -General  v. 
Love  (1),  Lord  Bomilly  settled  a  scheme  for  the  application  of 
the  income  of  the  charity,  about  six  acres  of  land,  which  had 
been  held  by  trustees  for  the  parish,  and,  so  far  as  appeared  in 
evidence,  the  rents  were  applicable  "  for  and  towards  the  repa- 
rations, ornaments,  and  other  necessary  occasions  of  the  parish 
church  of  Stohe  Newington"  and  they  were  by  a  decree  of 
charitable  uses  made  in  1638  to  be  so  applied.  In  1857  the 
average  gross  income  of  the  charity  was  about  £338,  and  the 
net  income  about  £237,  but  owing  to  the  erection  of  buildings 
upon  the  land  the  rents  had  increased  to  more  than  £800  a  year, 
and  there  was  a  large  surplus  which  had  to  be  dealt  with.  On 
the  application  of  the  Attorney-Gleneral,  an  order  was  on  the 
26th  of  January,  1887,  made  directing  that  a  scheme  for  the 
future  management  and  regulation  of  the  charity  and  for  the 
application  of  the  income  thereof  should  be  settled  by  the  Judge. 
It  appeared  that  about  1859  the  old  parish  church  of  Stoke 
Newington — ;S^^.  Mary — had  become  inadequate  for  the  require- 
ments of  the  congregation,  and  that  a  new  church  was  erected, 
principally  by  subscriptions.  In  that  year  a  deed  was  executed 
under  the  provisions  of  the  statutes  8  &  9  Yict.  c.  70,  and  19  &  20 

(1)  23  Beav.  499. 
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Yict.  c.  55,  by  which  the  new  church  was  substituted  for  the  old  STIRLING,  J. 

parish  church,  which  however  remained,  and  had  since  been  used  1888 

as  a  chapel  of  ease.    Sir  Gilbert  Scott  when  he  designed  the  new      in  re 

church  intended  that  it  should  have  a  spire,  but,  owing  to  want  of  "^^tate^ 

funds,  it  was  not  at  the  date  of  consecration  erected,  and  down  to  Charity. 

the  present  time  the  church  had  remained  without  a  spire.  There 

had  been  in  recent  years,  in  addition  to  the  new  St.  Manj,  four 

district  churches  erected,  viz.,  St.  Matthias,  All  Saints,  St.  Andrews, 

and  St.  Faith,  for  the  purpose  of  supplying  the  spiritual  wants  of 

the  parish  of  St.  Mary,  and  to  each  had  been  allotted  a  sum  of 

£75  a  year  from  the  income  of  the  charity.    A  scheme  had  been 

prepared  in  compliance  with  the  order  of  January,  1887,  and  it 

now  came  before  the  Court  for  its  sanction.     Questions  had 

arisen  whether  any  portion  of  the  fund  of  the  charity  could  be 

applied  towards  the  erection  of  a  spire  to  the  new  parish  church 

of  St.  Mary,  and  whether  any  portion  of  the  fund  could  be 

applied  towards  the  payment  of  the  salaries  of  the  organist, 

singers,  vergers,  and  other  persons  employed  in  and  about  the 

church. 

Cecil  n.  Bussell,  for  the  Attorney-General : — 

The  opinion  of  the  Court  is  asked  upon  two  questions  in 
reference  to  the  scheme  :  whether  any  portion  of  the  funds  of 
the  charity  can,  properly,  be  applied  towards  the  erection  of  a 
spire  to  the  new  church  of  St.  Mary,  and  whether  the  salaries  of 
certain  persons  who  are  employed  in  and  about  the  church  can, 
properly,  be  paid  out  of  the  funds.  It  is  submitted  that  the 
charity  being  for  the  benefit  of  the  parish  church  cannot  be 
apportioned,  and  therefore  the  representatives  of  the  district 
churches  who  appear  on  the  summons  are  not  here  as  a  matter 
of  right :  In  re  Church  Estate  Charity,  Wandstvorth  (1).  The 
erection  of  the  spire  does  not  come  within  the  object  of  the  trust. 
It  cannot  be  said  to  be  a  "  reparation neither  can  it  be  said  to 
be  an  "  ornament "  in  the  sense  in  which  that  word  is  used  in 
ecclesiastical  language.  That  term  is  technical,  and  has  been 
judicially  interpreted  to  relate  to  the  internal  furniture  of  a 
church  :  Liddell  v.  Westerton  (2).  There  are  two  curious  decrees 
(1)  Law  Rep.  6  Ch.  296.  (2)  Moore's  Special  Rep.  156. 
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rTlELlNG,J,  of  the  time  of  King  John  which  give  the  earliest  complete  lists 
1888       of  the  necessary  furniture  of  an  English  church :   Cotton,  MS. 
^Xnre      Ceop.  (1)  ;  Feacock  on  Church  Furniture  (2).    A  spire  cannot  be 
^EsTATE^   considered  to  be  a  "  necessary  occasion."    If  so,  the  church  would 
Ohaeitt.    not  have  been  consecrated,  and  the  services  could  not  have  been 
conducted  without  it.    As  to  the  salaries  being  paid  out  of  the 
funds  it  may  be  well  to  refer  to  Burn's  Ecclesiastical  Law  (3), 
and  the  cases  there  cited.    It  is  submitted  that  the  surplus  funds 
of  the  charity  should  be  ordered  to  be  applied  ey-pres, 

Hastings,  Q.C.,  and  Boome,  for  the  trustees  of  the  charity,  the 
rector  and  churchwardens  of  St.  Mary,  and  three  other  persons 
named  in  the  scheme : — 

The  proposed  application  of  the  funds  towards  the  erection  of 
a  spire  is,  it  is  submitted,  within  the  words  of  the  trust.  A  spire 
is  an  ornament,  but  if  not  it  certainly  comes  within  the  words 
"  necessary  occasions."  In  Woodward  v.  Makepeace  (4),  it  was 
held  that  bells  were  more  than  ornaments,  that  they  were  as 
necessary  as  the  steeple,  which  was  of  no  use  without  them.  There 
are  also  the  authorities  of  Nicholson  v.  Parishioners  of  Woodford  (5) 
and  Maynard  v.  Brand  (6),  in  which  case  a  monition  was  issued 
against  the  churchwardens  requiring  them  to  repair  and  reinstate 
in  its  original  form  the  spire  of  a  church  which  had  been  de- 
stroyed by  lightning.  The  funds  of  the  charity  have  been  applied 
since  1681  for  all  the  purposes  to  which  a  church-rate  was  applic- 
able. No  doubt  the  stipend  of  the  minister  could  not  properly 
be  paid  out  of  a  church-rate,  but  it  is  submitted  that  the  salaries 
of  an  organist  and  other  persons  employed  in  and  about  the 
church  could  be. 

Ingle  Joyce,  for  the  vicar  and  churchwardens  of  the  district 
•  churches  of  St,  Faith,  All  Saints,  and  St.  Andrew ;  and  Stuart 
Moore,  for  the  vicar  and  churchwardens  of  the  district  church 
of  St.  Matthias. 

(1)  D.  iii.  191.  (4)  1  Salk.  164;  3  Mod.  211. 

(2)  Page  175.  (5)  4  Viner's  Abr.  sub-tit.  Churcli- 

(3)  9th  Ed.  tit.  Churcb,  sect.  viii.     wardens  (C). 

(23)  p.  374a.  (6)  3  PbiUim.  501. 
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1888.  May  1.    Stirling,  J. :—  stirltng,J. 

The  principal  question  which  has  arisen  in  this  case  is  as  to 
the  proper  application  of  the  surplus  rents  accruing  from  a  cer-  p^^^^^,^, 
tain  piece  or  parcel  of  land  which  has  for  a  long  period  of  time  Estate 
been  devoted  to  charitable  purposes.  There  is  no  evidence  as  to 
how  the  property  was  originally  devoted  to  the  charity.  Upon 
the  evidence  before  me  the  earliest  document  is  an  inquisition 
taken  in  the  reign  of  King  Charles  I.,  by  which  it  was  found 
that  the  churchwardens  had  "  tyme  out  of  minde  untill  the  said 
twentie-nynth  of  September,  1623,  employed  all  the  rents,  issues, 
and  profitts  of  the  said  fower  acres  and  three  roods  of  pasture  land 
for  and  towards  the  reparations,  ornaments,  and  other  necessarie 
occasions  of  the  said  parish  church  of  Stohe  Newington,  exce-pt 
only  a  sum  which  has  been  paid  as  a  quit  rent."  The  matter 
came  before  Lord  Bomilhj  in  the  year  1857,  in  the  case  of 
Attorney -General  v.  Love  (1),  under  these  circumstances.  The  old 
parish  church  had  ceased  to  be  used  as  a  parish  church,  and  a 
large  new  church  had  been  erected  at  an  expense  of  £8000, 
raised  principally  by  subscriptions,  and  under  the  provisions  of 
6  &  7  Vict.  c.  37,  the  new  church  became  the  parish  church. 
The  question  which  came  before  Lord  Bomilly  was  whether  any 
other  churches,  the  districts  of  which  had  been  formed  out  of  the 
parish  of  St,  Mary,  Stohe  Newington,  were  entitled  to  share  in  the 
charity,  and  Lord  Bomilly  came  to  the  conclusion  that  they 
could  not,  and  that  it  was  a  charity  for  the  support  of  the  fabric 
of  the  parish  church.  Upon  that  a  scheme  was  framed  for  the 
administration  of  the  charity,  and  under  it  the  affairs  of  the 
charity  have  ever  since  been  managed.  After  providing  for  cer- 
tain expenses  the  surplus  was  devoted  in  general  terms  towards 
the  reparations,  ornaments,  and  other  necessary  occasions  of  the 
parish  church  of  Stohe  Newington.  After  providing  for  various 
matters  which  fall  under  that  head,  there  is  a  very  large  surplus 
of  rents  accruing  from  the  increased  value  of  the  property,  and 
the  question  before  me  is,  how  is  that  surplus  to  be  applied. 
The  application  on  behalf  of  the  Attorney-General  is,  that  the 
surplus  may  be  applied  cy-jpres.  Upon  the  other  hand,  it  was 
contended  on  behalf  of  the  persons  interested  in  the  parish 

(1)  23  Beav.  499.' 
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STIBLING,J.  church,  that  the  charity  being  for  the  reparations,  ornaments, 

1888      and  other  necessary  purposes  of  the  parish  church  there  can  be 

^J^^      no  surplus  applicable  cy-ipres  until  all  the  objects  of  the  original 

Palatine    trust  have  been  exhausted,  and  it  was  said  that  there  is  a  put- 
Estate  .  T  .      T  «    ,         .  .  . 
Charity,    pose  withm  the  scope  of  tne  original  trust  to  which  a  large 

"  portion  of  the  fund  ought  to  be  applied,  viz.,  the  erection  of 
a  spire  to  the  new  church,  which  was  contemplated  by  Sir  Gilbert 
Scott  in  the  design  originally  prepared  by  him,  but  which,  in 
consequence  of  the  want  of  funds,  has  not  yet  been  erected. 
The  question  which  I  have  now  to  decide  is,  whether  such  an 
application  of  the  funds  falls  within  the  objects  of  the  charity. 
I  have  been  asked  on  behalf  of  the  Attorney-General  to  construe 
the  words  which  I  have  cited  from  the  inquisition  of  King  Charles 
very  much  as  if  they  had  occurred  in  a  charter  or  instrument 
by  which  the  charity  was  founded.  I  am  not  sure  that  that  would 
be  quite  a  proper  mode  of  dealing  with  the  case,  but  I  propose  to 
deal  with  it  on  that  footing,  and  to  consider  wh-ether  the  erection 
of  a  spire  falls  within  "  reparations,  ornaments,  or  other  necessary 
occasions  of  the  parish  church."  I  am  not  clear  that  it  does  not 
fall  under  one  or  other  of  the  first  two  reparations  or  ornaments." 
In  regard  to  "reparations  "  of  buildings  for  a  charitable  purpose 
the  law  is  very  wide,  and  it  has  been  frequently  laid  down  that 
the  word  "  reparation  "  is  not  to  be  confined  to  the  repairs  of  the 
old  building,  but  may  in  a  proper  case  be  extended  to  the  erection 
of  a  new  building.  That  view  was  sanctioned  in  the  case  of 
Attorney-General  v.  Wax  Chandlers'  Company  (1).  Then  as  regards 
"  ornaments,"  it  was  contended  on  behalf  of  the  Attorney- 
General  that  that  has  a  technical  meaning,  being  that  referred  to 
in  the  judgment  of  the  Privy  Council  in  Westerton  v.  Liddell  (2), 
according  to  which  "  the  term  ^  ornaments '  in  Ecclesiastical  Law 
is  not  confined,  as  by  modern  usage,  to  articles  of  decoration  or 
embellishment,  but  it  is  used  in  the  larger  sense  of  the  word 
'  ornamentum,'  which,  according  to  the  interpretation  oi  Forcellini' s 
Dictionary,  is  used  'pro  quocumque  apparatu  seu  instrumento/ " 
and  it  was  contended  that  it  designates  rather  the  internal  furni- 
ture, if  I  may  so  call  it,  of  the  church  than  part  of  the  fabric. 
I  am  not  quite  sure,  however,  whether  that  is  not  putting  too 
(1)  Law  Kep.  6  H.  L.  1.  (2)  Moore's  Special  Eep.  156. 
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narrow  a  limit  on  the  word  "  ornaments  "  as  it  occurs  in  this  STIRLING.J 
case.    I  observe  that  Sir  Robert  Phillimore  in  dealing  with  the  1888 
question  in  his  treatise  on  Ecclesiastical  Law  (1)  treats  "  orna- 
ments  "  used  in  a  church  as  including  decorations,  and  he  suggests  "^estate^ 
that  a  narrower  meaning  was  given  to  the  word  "ornaments"  Charity. 
by  the  Privy  Council.    Sir  Robert  Fliillimore  says  :  "  Kecent 
decisions  have  made  it  necessary  to  distinguish  between,  first, 
goods  and  furniture  ornaments  in  the  sense  of  ornanienta  of  the 
church,  and,  second,  decorations  of  the  church."   I  do  not  under- 
stand the  Privy  Council  as  limiting  the  meaning  of  the  word  to 
the  first  class  mentioned  by  Sir  Robert  Phillimore,  and  I  observe 
that  even  under  that  class  he  appears  to  have  included  the  spire 
of  a  church  (see  Ecclesiastical  Law  (2)),  and  he  certainly  says 
with  regard  to  the  second  class  that  "  decorations  "  includes  all 
architectural  decorations  (3).   However,  it  is  not  necessary  to  say 
whether  a  spire  really  falls  under  "  ornaments  "  or  not.    But  it 
may  not  be  immaterial  to  observe  that  organs  and  bells  have  been 
held  to  fall  under  the  denomination  of  "  necessary  ornaments." 

Then  what  are  "  other  necessary  occasions,"  if  they  do  not 
include  these?  It  seems  to  me  that  they  may  fairly  be  held 
to  include  all  the  purposes  necessary  and  proper,  in  order  that 
the  building  may  fulfil  the  object  for  which  it  was  erected — that 
of  being  the  parish  church  of  St.  Mary,  Stohe  Newington.  The 
church  as  designed  by  the  architect  is  incomplete  at  the  present 
moment.  It  has  not  got  a  spire,  and  that  is  the  place  in  which 
to  hang  the  bells,  which  are  part,  I  think,  of  the  necessary  orna- 
ments or  furniture  of  the  church.  In  the  book  to  which  I  have 
referred,  Begge's  Parsons'  Counsellor  (4),  the  church  is  treated  as 
consisting  of  three  principal  parts,  one  of  which  is  the  belfry  or 
steeple,  and  in  the  case  referred  to  of  Woodward  v.  Makejpeace  it 
is  laid  down,  according  to  the  report  in  1  Salkeld,  that  the  bells 
are  not  really  ornaments,  but  are  as  necessary  as  the  steeple,  and 
the  bells  and  the  steeple  in  that  case  are  both  treated  as  necessary 
parts  of  a  complete  parish  church.  I  think  I  ought  not  to  limit 
the  meaning  of  the  words  "  necessary  occasions  "  to  anything  less 
than  that,  and  I  cannot  accept  the  suggestion  which  was  made 

(1.)  Vol.  i.  p.  920.  (3)  Vol.  i.  p.  932. 

(2)  Vol.  i.  p.  924.  (4)  Gth  Ed.  p.  162. 
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^TIELING,J.  that  nothing  is  a  necessary  occasion  which  was  not  so  at  the  time 
1888       the  church  was  consecrated  by  the  bishop.    The  bishop  in  con- 
In  re      secrating  the  church  had  many  other  points  to  look  to  besides 
""^EsTATE^   the  completeness  of  the  church.   He  had  to  have  regard  to  the 
Charity,    spiritual  wants  of  the  neighbourhood  in  which  the  church  was 
erected,  and  he  might  have  very  good  ground  for  consecrating 
and  opening  a  church  which  was  very  far  from  being  complete  as 
a  parish  church.    On  these  grounds  I  think  that  the  spire  falls 
within  the  original  trust,  and  that  a  proper  part  of  the  charitable 
fund  may  be  devoted  to  the  erection  of  it. 

There  is  another  point  on  which  my  opinion  is  asked  by  the 
Attorney-General,  viz.,  whether  the  salaries  of  the  organist  and 
certain  other  persons  are  properly  payable  out  of  the  fund.  The 
same  point  arose  in  1857  before  Lord  Bomilly,  and  his  Lordship 
said  with  regard  to  it  (1) :  "  I  do  not  know  whether  anything  is 
brought  before  me  except  the  question  of  right.  If  the  question 
were  before  me,  subject  to  what  I  might  hear  in  reply,  I  should 
think  it  extremely  doubtful  whether  the  salaries  to  particular 
persons  could  be  brought  within  the  terms  of  the  original  foun- 
dation." As  the  matter  was  not  put  at  rest  in  1857  I  should  have 
been  very  willing  to  leave  it  where  it  is  on  the  present  occasion, 
but  the  jittorney-General  now  asks  for  a  decision  on  the  point. 
I  have  been  desirous  of  seeing  how  the  fund  has  been  applied 
since  1638,  when  the  records  begin.  I  do  not  find  that  the 
salaries  began  to  be  paid  earlier  than  the  year  1815,  when  the 
value  of  property  had  very  largely  increased.  In  the  year  1685 
there  was  a  minute  stating  that  "  whereas  the  rents  annually 
arising  from  the  parish  field  have  heretofore  been  employed 
promiscuously  with  other  moneys  by  the  churchwardens,  that  it 
should  have  been  duly  appropriated  and  applied  for  the  *  repair 
of  the  parish  church  and  the  ornaments  thereof;'  It  is  ordered 
that  the  said  rent  be  employed  for  the  use  aforesaid."  It  seems 
to  me  that  the  usage  is  too  modern  and  too  far  apart  from  the 
purpose  mentioned  in  the  early  documents  to  allow  me  to  hold 
that  such  payments  fairly  fall  within  the  scope  of  the  original 
charity.  At  the  same  time,  having  regard  to  what  has  happened, 
and  the  way  in  which  the  fund  has  been  dealt  with  so  long,  and 

(1)  23  Beav.  507.    ; . 
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the  fact  that  the  Attorney-Greneral  did  not,  when  the  matter  was  STIRL1NG,J. 
raised  before  the  Court  in  1857,  see  fit  to  take  a  binding  declara-  1888 
tion  upon  it,  I  think  the  existing  arrangements  with  reference  to 
the  application  of  the  fund  should  be  disturbed  as  little  as  they  ^^^^^^^^ 
possibly  can  be,  and  if  the  church  authorities  have  entered  into  Charity. 
any  binding  contracts  the  Attorney- General  will,  I  hope,  see  his 
way  not  to  require  them  to  apply  the  fund  otherwise  that  it  has 
been  applied,  until  the  termination  of  them. 

The  salaries  of  the  sexton,  and  the  verger,  so  far  as  their 
services  relate  to  the  fabric  of  the  parish  church,  will  be  con- 
tinued ;  but  not  those  of  the  organist  or  assistant  organist.  The 
salary  to  the  tuner  of  the  organ  will  be  right,  because  it  is  keep- 
ing in  repair  one  of  the  ornaments  of  the  church.  Nothing  will 
be  allowed  to  the  bell-ringer,  but  I  do  not  exclude  anything 
necessary  for  repairs  of  the  bells,  or  for  keeping  them  in  proper 
order.  The  scheme  will  go  back  to  Chambers  with  this  declara- 
tion of  my  opinion  upon  the  points  raised. 

Solicitors:  Clahon ;  G,  &  W,  Webh ;  Few  &  Co,;  E.  F,  Cross. 

T.  F.  M, 


In  re  BRITON  MEDICAL  AND  GENERAL  LIFE  ASSO- STIRLING,j. 

CIATION.  ]888 

Companies  Act,  1862  (25  &  26  Vict  c.  89),  ss.  26,  27,  44  [Revised  Ed.  Statutes,  ^• 
vol.  xiv.,  pp.  208,  209,  213] — Forwarding  to  Registrar  Annual  List  of 
Members  and  Summary — Summary  in  Form  D. — Default — Penalty — Sum- 
mons hefore  Metropolitan  Magistrate — Misleading  Return — Jurisdiction — 
Writ  of  Prohibition — Rules  of  Supreme  Court,  1883,  Order  XLix.,  r,  4 — 
Croivn  Office  Rules,  1886,  r.  81. 

According  to  the  true  construction  of  tlie  26tli  section  of  the  Companies 
Act,  1862,  the  forwarding  to  the  Registrar  of  Joint  Stock  Companies  of  a 
list  of  members  and  summary  which  upon  the  face  of  them  purport  to 
satisfy  the  requirements  of  the  Act,  is  not  a  sufficient  compliance  with 
that  section  unless  such  list  and  summary  are  in  accordance  with  the 
facts ;  and  a  metropolitan  police  magistrate  has  jurisdiction  upon  a  sum- 
mons for  penalties  under  sect.  27  to  inquire  into  the  truth  or  falsehood  of 
the  statements  contained  in  the  list  and  summary  so  forwarded,  and  is  not 
precluded  from  hearing  evidence  on  the  complaint  brought  before  him 
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STIRLINGjJ.        merely  by  the  circumstance  that  the  list  and  summary  are  in  accordance 
jggg  with  the  company's  register. 

\--v^  Such  register  is  only  prima  facie  evidence  of  certain  matters,  and  upon 

In  re  evidence  that  it  contained  fictitious  entries  the  magistrate  would  be  justi- 

Mebic2?^nd        ■^^^     disregarding  such  entries,  and  in  treating  a  summary  based  upon 
General  them  as  false  and  misleading. 

I'iB'E  But  questions  of  nicety  as  to  the  title  to  shares  and  the  right  to  be  on 

the  register  cannot  properly  be  determined  by  a  magistrate  upon  such  a 
summons,  and  with  reference  to  such  questions  he  ought  to  accept  the 
company's  register  as  practically  conclusive. 

Grosvenor  Bank  and  Discount  Company  v.  Boaler  (1)  followed. 

By  the  26th  section  of  the  Companies  Act,  1862,  every  company 
under  that  Act  is  required  to  make  once  in  every  year  a  list  of 
the  members  of  the  company,  which  list  is  to  state  the  names, 
addresses,  and  occupations  of  such  members  and  the  numbers  of 
shares  held  by  each  of  them,  and  must  contain  a  summary  speci- 
fying (amongst  other  particulars)  the  amount  of  the  capital  of 
the  company,  and  the  number  of  shares  into  which  it  is  divided, 
the  number  of  shares  taken  from  the  commencement  of  the  com- 
pany up  to  the  date  of  the  summary,  and  the  respective  amounts 
of  calls  made,  calls  received,  and  calls  unpaid  on  each  share. 
This  list  and  summary  is  to  be  contained  in  a  separate  part  of 
the  register,  and  a  copy  of  it  is  to  be  forthwith  forwarded  to  the 
Kegistrar  of  Joint  Stock  Companies.  By  sect.  27  any  company 
making  default  in  forwarding  such  list  or  summary  is  to  incur  a 
penalty  of  £5  for  every  day's  default.  And  by  sect.  44  every 
insurance  company  must  before  it  commences  business,  and  also 
twice  during  every  year  in  which  it  carries  on  business,  make  a 
statement  in  the  form  D  given  in  the  first  schedule  to  the  Act, 
i.e.  one  stating  the  capital  of  the  company,  the  number  of  shares 
issued,  the  calls  made,  and  the  amounts  received  thereby,  and 
the  liabilities  and  assets  of  the  company ;  and  the  company  is  to 
be  liable  to  a  penalty  of  £5  for  every  day's  default  in  complying 
with  this  section. 

On  the  17th  of  April,  1888,  two  summonses  were  issued  from 
the  Bow  Street  Police  Court,  requiring  this  company  to  appear  and 
answer  two  separate  informations  laid  by  a  Mr.  Bernard  Boaler. 
One  of  them  alleged  that  the  company  had  made  default  under 

(1)  49  J.  P.  774. 
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sects.  26  and  27  of  the  Comj^anies  Act,  1862,  in  forwarding  to  the  STIKLING,J. 
Kegistrar  of  Joint  Stock  Companies  a  copy  of  the  summary  of  1888 
capital  and  shares,  with  a  list  of  all  persons  who  are  members  of  ^J^^ 
the  company,  as  required  by  sect.  26  of  the  same  Act.    The  j^jjDicrwND 
other  summons  alleged  that  the  company  had  made  default  in  General 
making  the  statement  required  by  sect.  44  of  the  same  Act.  Association. 

These  summonses  came  on  to  be  heard  on  the  24th  of  April 
before  Mr.  Vauglian,  when  counsel  for  the  company  took  a  pre- 
liminary objection  to  the  jurisdiction  of  the  magistrate  to  hear 
and  determine  the  summonses,  which  was  thus  stated  in  an  affi- 
davit made  by  the  secretary  of  the  company : — 

"  That  a  list  of  members  and  summary  as  specified  in  sect.  26 
of  the  said  Act  having  been  duly  made  and  forwarded  to  the  Ke- 
gistrar of  Joint  Stock  Companies,  and  a  statement  having  been 
made  and  published  in  the  form  marked  D,  as  required  by  sect.  44 
of  the  said  Act  (the  said  list  and  summary  and  the  said  statement 
being  respectively  made  and  published  in  accordance  with  the 
existing  register  of  members  and  otherwise  in  accordance  with 
the  provisions  of  the  said  Act),  it  was  not  competent  for  the  said 
magistrate  to  adjudicate  upon  the  correctness  or  otherwise  of  the 
said  list  and  summary  and  statement  upon  the  following  grounds : 
(a.)  That  by  sect.  23  of  the  said  Act  the  register  of  members  is 
conclusive  upon  the  "question  as  to  who  are  the  existing  members 
of  the  association,  unless  and  until  the  rectification  of  the  said 
register  by  the  Court,  under  the  provisions  of  sect.  35  of  the  said 
Act,  be  effected  ;  (b.)  That  the  said  list  and  summary  and  state- 
ment having  been  made  in  accordance  with  the  existing  register 
of  the  association,  as  to  the  rectification  of  which  special  provision 
is  made  by  the  said  sect.  35  of  the  said  Act,  it  was  not  competent 
for  the  said  magistrate  to  indirectly  determine  the  correctness  or 
otherwise  of  the  said  register,  by  determining  as  to  the  correct- 
ness or  otherwise  of  the  said  list  and  summary  and  statement  so 
made  and  forwarded  to  the  Eegistrar  of  Joint  Stock  Companies, 
and  published  respectively  as  aforesaid ;  (c.)  That  the  said  list 
and  summary  and  statement  prima  facie  complied  with  the  pro- 
visions of  sects.  26  and  44  of  the  said  Act  respectively." 

On  behalf  of  the  Applicant  it  was  alleged  that  although  the 
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STIRLING,!,  copy  of  the  list,  summary,  and  statement  might  correspond  with 
1888      the  company's  register  that  register  was  itself  incorrect. 

The  magistrate  was  of  opinion  that  he  had  jurisdiction  to  hear 
MEDiorL  ^ND       summonses,  and  he  proposed  to  proceed  with  the  hearing  and 
General    determination  thereof,  but  upon  the  application  of  counsel  for 
Association,  the  company,  he  adjourned  the  further  hearing  of  the  summonses 
in  order  to  enable  the  company  to  obtain  a  decision  of  the  High 
Court  upon  the  question  of  his  jurisdiction  to  proceed  with  the 
further  hearing  of  them. 

,  An  application  was  accordingly  made  ex  'parte  before  Mr.  Justice 
Stirling  by  way  of  motion  for  a  writ  of  prohibition  to  restrain  the 
magistrate  from  proceeding  further  with  the  hearing  of  the  sum- 
monses (1),  and  Hastings,  Q.C.,  and  S,  Courthojpe  Munroe,  having 
been  heard  in  support  of  the  motion,  and  having  cited  Hedley  v. 
Bates  (2)  and  Jones  v.  8lee  (3),  Mr.  Justice  Stirling  held  that  he 
had  jurisdiction  to  grant  the  prohibition,  and  that  as  a  question 
was  involved  as  to  the  capital  of  a  company  whose  affairs  had 
already  been  before  him  in  Chambers,  it  was  a  proper  case  for  the 
exercise  of  such  jurisdiction.  His  Lordship  accordingly  granted 
a  rule  nisi  for  a  writ  of  prohibition. 
Cause  was  now  shewn  against  the  rule. 

Alexander  Young,  for  Mr.  Bernard  Boaler,  shewed  cause : — 

There  is  no  proceeding  before  the  Court  in  which  it  has  juris- 
diction to  make  any  order. 

Under  Order  v.,  rule  9,  every  matter  commenced  in  the  Chan- 
cery Division,  whether  commenced  by  (a)  writ,  (h)  originating 
summons,  (c)  notice  of  motion,  or  (d)  petition,  "  shall  be  as- 
signed to  and  marked  with  the  name  of  one  of  the  Judges  of 
that  Division  " :  Central  Office  Practice  Kules,  r.  18 ;  Snovfs 
Annual  Practice,  1887-8  (4) ;  and  this  matter  has  never  been  so 
assigned. 

2.  This  is  a  criminal  proceeding  for  the  recovery  of  a  penalty 
imposed  by  an  Act  of  Parliament  for  a  breach  of  its  enactments, 
and  this  Court  has  no  power  to  interfere  with  such  [^proceedings, 
except,  perhaps,  where  there  are  identical  proceedings  in  Equity 

a)  See  W.  N.  (1888)  p.  104.  (3)  32  Ch.  D.  585. 

(2)  13  Ch.  D.  498,  (4)  Pages  134, 1096. 
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by  the  same  person :  Saull  v.  Browne  (1) ;  Kerr  v.  Corporatio7i  0/ STIRLING, J. 
Preston  (2).    Even  then  this  Court  will  hesitate  to  interfere  with  I888 
the  ordinary  proceedings  of  a  criminal  Court.  in  re 

3.  Again,  according  to  the  Crown  Office  Kules,  1886,  r.  81,    an  MEmci?  and 
application  for  a  writ  of  prohibition  on  the  Crown  side  shall  be  made  ^^life^^ 
by  motion  to  a  Divisional  Court  for  an  order  nisi  in  all  criminal  Association. 
causes  or  matters."    By  these  rules  this  Court  is  bound,  and  ac- 
cordingly  a  Judge  of  this  Division  cannot  hear  such  an  application. 

Hastings,  Q.C. : — To  meet  any  objection  of  that  kind  we  have 
applied  for  and  obtained  a  special  direction  from  the  Lord  Chan- 
cellor under  the  Kules  of  the  Supreme  Court,  Order  xlix.,  rule  4, 
that  this  application  should  be  heard  and  disposed  of  by  Mr. 
Justice  Stirling,  who  has  consented  to  do  so. 

Alexander  Young : — That  application  was  made  ex  farte,  and 
there  was  no  cause  or  matter  to  make  it  in. 

Stirling,  J. : — If  this  objection  is  pressed  I  shall  adjourn  this 
application  in  order  to  give  Mr.  Boaler  an  opportunity  of  urging 
before  the  Lord  Chancellor  any  objection  he  may  have  to  my 
hearing  it. 

Alexander  Young : — Then  I  waive  the  objection,  and  will  argue 
the  case  on  the  merits. 

There  is  no  case  in  the  books  in  which  prohibition  has  ever  been 
granted  even  in  civil  proceedings  unless  it  was  proved  that  the 
inferior  Court  had  no  jurisdiction  or  had  exceeded  its  jurisdiction. 
It  appears  from  the  evidence  that  the  claims  here  are  for  a 
penalty  under  sect.  27  for  non-compliance  under  sect.  26  of  the 
Companies  Act,  1862,  and  for  a  penalty  for  non-compliance  with 
sect.  44.  Now  by  sect.  65  all  offences  under  the  Act  made  punish- 
able by  penalty  may  be  prosecuted  summarily  before  two  or  more 
justices  of  the  peace  in  manner  directed  by  11  &  12  Yict.  c.  43, 
and  by  sect.  33  of  that  Act  one  metropolitan  police  magistrate 
has  power  to  do  alone  whatever  is  thereby  authorized  to  be  done 
by  any  one  or  more  justices  of  the  peace.  There  is  therefore 
jurisdiction  for  the  magistrate  to  determine  whether  the  sections 

(1)  Law  Rep.  10  Ch.  64.  (2)  6  Cb.  D.  463. 
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STIRLING, J.  of  the  Act  have  been  complied  with,  and  such  jurisdiction  has  been* 
1888       frequently  exercised.    Then  there  is  no  evidence  whatever  that 
jnre      the  magistrate  has  exceeded  the  jurisdiction  he  possesses,  and  it 
MEDicrL^ND  ^^^^ot  be  assumed  that  he  is  going  to  do  anything  more  than 

G^EKAL  the  Legislature  has  empowered  him  to  do. 
Association.  As  to  the  cases  relied  upon  by  the  company :  Redley  v.  Bates  (1)- 
was  the  case  of  an  action  for  an  injunction  against  a  defendant  in 
a  civil  matter  in  which  the  injunction  was  granted  so  as  to  decide- 
in  one  action  all  questions  between  the  parties.  Jones  v.  She  (2)' 
was  also  the  case  of  an  action,  and  the  proceedings  prohibited  were 
civil.  Here  there  is  no  action,  and  the  proceedings  sought  to  be 
prohibited  are  criminal. 

There  is,  however,  a  decision  of  the  Court  of  Queen's  Bench, 
which  shews  that  even  if  a  company  has  forwarded  a  list  and. 
summary  to  the  registrar  which  is  jprima  facie  in  compliance  with 
the  requirements  of  sect.  26,  a  police  magistrate  has  jurisdiction 
to  examine  whether  or  not  such  list  and  summary  is  misleading 
and  not  in  accordance  with  the  facts.  And  if  he  finds  that  it  is 
so  (as  we  say  is  the  case  here),  then  to  impose  a  penalty  under 
sect.  27  :  Grosvenor  Bank  and  Discount  Company  v.  Boaler  (3). 

Eastings,  Q.C.,  and  H.  Courthope  Munroe,  for  the  company : — 

Where,  as  in  this  case,  a  list  of  members  and  summary  has 
actually  been  forwarded  to  the  Eegistrar  of  Joint  Stock  Com- 
panies in  compliance  with  sect.  26,  then  there  has  not  been, 
that  default  in  "  forwarding  "  for  which  alone  sect.  27  imposes 
the  penalty,  and  the  police  magistrate  has  no  power  to  inquire 
whether  or  not  such  list  and  summary  is  in  fact  accurate  and 
correct.  Secondly,  if  he  has  such  power,  and  finds  that  the  list 
and  summary  hond  fide  represent  the  company's  view  of  their- 
legal  position  upon  a  certain  state  of  facts,  he  has  no  jurisdiction 
to  decide  whether  or  not  that  view  is  right  in  law,  or  to  determine 
any  point  of  law  arising  with  reference  to  such  list  or  summary. 
Here  the  magistrate  is  going  to  inquire  whether  the  shares  were 
improperly  issued  or  not,  and  in  fact  to  try  the  question  whether 
the  register  is  correct  or  not. 

(1)  13  Ch.  D.  498.  (2)  32  Ch.  D.  585. 

(3)  Unreported  (Q.  B.  D.  May  12,  1885). 
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Misconstruction  of  an  Act  of  Parliament  as  to  a  point  of  juris-  STIRLING, J. 
diction  is  a  matter  of  prohibition  in  an  inferior  Court,  but  miscon-  1888 
struction  of  an  Act  of  Parliament  upon  a  matter  which  is  within 
that  jurisdiction  i&  a  matter  of  appeal :  Full  v.  Sutcliins  (1) ;  medicS^^nd 
Bnjmer  v.  Atkins  (2)  ;  G(mld  v.  Gapper  (3) ;  Veley  v.  Burder  (4)  ;  ^^^^^^^ 
Dendby  Main  Colliery  Company  v.  Manchester,  Sheffield  and  Lincoln-  Association. 
shire  Bailivay  Company  (5).  If  the  Court  has  original  jurisdic- 
tion,  prohibition  goes  as  soon  as  it  is  clear  that  the  Court  must 
proceed  to  try  some  question  upon  which  it  has  no  jurisdiction,  or 
where  in  the  progress  of  a  matter  within  the  jurisdiction  some 
point  arises  which  the  Court  is  incompetent  to  determine :  French 
V.  Trash  (6) ;  Byerley  v.  Windus  (7) ;  Tliompson  v.  Ingham  (8) ; 
Shortt  on  Prohibition  (9).  In  Leman  v.  Goulty  (10),  where  a 
Spiritual  Court  which  had  compelled  churchwardens  to  exhibit 
on  oath  an  account  of  the  sums  received  and  paid  by  them  in  the 
execution  of  their  office,  proceeded  further  to  examine  the  ac- 
counts and  to  decide  on  the  propriety  of  the  charges,  it  was  held 
by  the  Court  of  King's  Bench  that  this  was  an  excess  of  jurisdic- 
tion, and  a  prohibition  was  granted  against  the  Spiritual  Court 
even  after  sentence.  So  also  where  an  executor,  in  compliance 
with  21  Hen.  8,  c.  5,  s.  4,  had  delivered  into  the  keeping  of  the 
bishop  an  inventory  of  the  goods  and  chattels  of  a  deceased 
person,  it  was  held  in  Henderson  v.  French  (11)  that  the  Consistory 
Court  could  not  go  into  the  correctness  of  the  inventory  and  that 
a  prohibition  must  issue ;  and  in  a  similar  case  of  Griffiths  v. 
Anthony  (12)  a  rule  for  a  writ  of  prohibition  was  made  absolute 
even  though  the  inventory  was  admitted  to  be  imperfect  and 
inaccurate. 

Again,  where  a  statute  contains  a  special  provision  for  the 
settlement  of  honA  fide  disputes,  justices  cannot  adjudicate  upon 
such  disputes  upon  the  hearing  of  a  summons  for  penalties  for 
breach  of  the  provisions  of  the  statute  :  Dixon  v.  Cochett  (13). 

(1)  2  Cowp.  422.  (7)  5  B.  &  C.  1. 

(2)  1  H.  Bl.  164,  193.  (8)  14  Q.  B.  710,  718. 

(3)  5  East,  345,  365.  (9)  Pages  436,  456. 

(4)  12  Ad.  &  E.  265,  309,  314.  (10)  3  T.  K.  3. 

(5)  3  Nev.  &  Mac.  426,  443.  (11)  5  M.  &  S.  406. 

(6)  10  East,  348.  (12)  5  Ad.  &  E.  623. 

(13)  25  L.  T.  (N.  S.)  826. 
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STIRLING, J.  Here  the  list  and  summary  wliicli  have  been  delivered  are  in 
1888       accordance  with  the  entries  in  the  company's  register,  and  by 
In  re       sect.  35  of  the  Companies  Act,  1862,  special  provision  is  made  for 
Medical  \nd  rectification  of  improper  entries  or  omissions  of  entries  in  a 
Geneeal    register ;  accordingly  the  police  magistrate  cannot  go  into  any 
Association,  question  as  to  the  accuracy  of  the  register  upon  an  application 
for  penalties  under  sects.  27  and  44  of  that  Act.  Moreover, 
under  sect.  25  any  company  acting  in  contravention  of  any  of 
the  provisions  of  that  section  as  to  the  keeping  of  its  register 
incurs  penalties  for  so  doing,  whereas  the  penalties  under  sect.  27 
are  only  for  default  in  "  forwarding  "  the  list  and  summary — 
and  expressio  unius  exclusio  alterius  est. 

In  all  the  reported  cases  of  convictions  for  penalties  under 
sect.  27  no  list  or  summary  at  all  had  been  forwarded  :  Gibson  v. 
Barton  (1) ;  Edmonds  v.  Foster  (2).  Anything  done  under  a  bond 
fide  claim  of  right  is  not  a  criminal  but  a  civil  matter :  Beg,  v. 
Yowng  and  White  (3). 

In  the  case  of  Grosvenor  BanTc  and  Discount  Co.  v.  Boater  (4) 
the  complaint  was  that  a  return  was  made  of  improperly  issued 
shares,  and  fraud  was  proved ;  here  the  magistrate  is  being  asked 
to  decide  a  point  of  law. 

[They  also  referred  to  the  Merchant  Shipping  Act,  1876,  sect.  36, 
and  Beg.  v.  Lindsay  (5). 

Stirling,  J. : — I  will  not  call  upon  you  to  reply,  Mir.  Young, 
but  I  shall  put  my  judgment  into  writing. 

1888.  May  9.  Stieling,  J.  :— 

In  this  case  I  have  to  decide  whether  an  order  nisi  for  a  writ  of 
prohibition  ought  to  be  made  absolute.  The  facts  are  as  follows  : 
[His  Lordship  then  stated  the  facts  and  continued  : — ]  Cause  has 
been  shewn  against  the  rule  nisi  which  I  granted  under  those 
circumstances,  and  the  Eespondent,  although  he  at  first  questioned 
the  propriety  of  such  an  order  being  made  in  the  Chancery 
Division,  ultimately  abandoned  this  objection,  and  I  have  to 
decide  the  question  between  the  parties  on  the  merits. 

(1)  Law  Eep.  10  Q.  B.  329.  (4)  49  J.  P.  774. 

(2)  33  L.  T.  (N.  S.)  690.  (5)  Q.  B.  D.  April  17,  1888;  4 

(3)  52  L.  J.  (M,C.)  55j  56.  Times  L.  E.  464. 
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It  was  contended  before  me  that  the  magistrate  was  wrong  in  STIRLING, J, 
overruling  the  objection  upon  the  following  grounds  : — First,  it  1888 
was  said  that,  inasmuch  as  the  company  had  forwarded  to  the      jn  re 
Kegistrar  documents  which  purported  to  be  the  summary  and  list  m^^cal*  and 
of  members  required  by  the  Act,  and  which  on  the  face  of  them  ^^^^^^ 
satisfied  the  requirements  of  the  Act,  the  magistrate  had  no  Association. 
jurisdiction  to  inquire  further,  and,  in  particular,  was  not  en- 
titled  to  investigate  whether  the  alleged  summary  was  true  or 
false.    If  this  objection  be  well  founded,  it  follows  that  any  com- 
pany must  be  held  to  have  complied  with  the  provisions  of  the 
26th  section  if  it  has  forwarded  to  the  Kegistrar  of  Joint  Stock 
Companies  a  few  sheets  of  paper  filled  up  in  accordance  with, 
and  so  as  on  the  face  of  them  to  satisfy,  the  requirements  of  the 
Act,  even  although  every  statement  should  be  an  absolute  fiction, 
and  could  be  proved  to  be  such  simply  by  comparison  with  the 
books  of  the  company. 

I  am  of  opinion  that  this  is  not  the  true  construction  of  the 
Act,  and  that  a  company  does  not  comply  with  the  provisions  of 
the  26th  section  unless  the  list  of  members  and  summary  are 
substantially  in  accordance  with  fact,  and  consequently  that  the 
magistrate  had  jurisdiction  to  inquire  into  the  truth  or  falsehood 
of  the  statements  contained  in  the  summary.  In  fact,  this  point 
seems  to  have  been  already  decided  by  the  Queen's  Bench  Divi- 
sion, on  the  12th  of  May,  1885,  in  the  case  of  Grosvenor  Bank 
and  Discount  Company  v.  Boaler,  the  papers  in  which  have  been 
handed  to  me  and  which  I  have  found  reported  at  49  Justice 
of  the  FeacBf  p.  774  ;  and  it  may  be  desirable  to  refer  to  the  case 
which  was  stated  in  that  matter  by  the  police  magistrate  for  the 
opinion  of  the  Court.  The  case  states  that  the  company  had 
been  summoned  before  Sii  James  Ingham,  at  Bow  Street,  to  answer 
eight  summonses,  for  different  dates  in  the  years  1881,  1882, 
1883,  and  1884,  which  were  almost  identical  in  words  with  the 
first  of  the  summonses  in  the  present  case,  viz.,  that  founded 
on  the  26th  section  of  the  Companies  Act,  1862.  It  then  states 
that  the  matter  was  heard  and  decided  on  the  first  summons,  and 
that  penalties  were  inflicted  by  the  magistrate.  And  after  stating 
the  due  registration  of  the  Grosvenor  Bank  and  Discount  Compamj 
with  a  nominal  capital  of  £100,000  divided  into  100,000  shares 
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STIIILING,J.  of  £1  each,  on  the  1st  of  November,  1879,  and  setting  out,  almost 
1888       in  full,  an  agreement  between  an  old  company  in  liquidation 
In  re      Called  the  Grosvenor  Finance  Company  and  the  Grosvenor  Bank 
Medical^^nd       Discount  Company,  under  which  the  Bank  and  Discount  Com- 
Genekal    pa7M/  agreed  to  purchase  and  take  over  the  business,  assets,  and 
Association,  liabilities  of  the  Finance  Company  and  certain  fully  paid-up  £1 
shares  were  to  be  allotted  to  each  member  of  the  old  company, 
the  magistrate  goes  on  to  state  that  the  Grosvenor  Bank  and 
Discount  Company  on  the  19th  of  October,  1881,  filed  with  the 
Kegistrar  of  Joint  Stock  Companies  a  return  which  on  the  face 
of  it  complied  with  the  terms  of  the  26th  section,  and  which, 
amongst  other  statements,  contained  the  following : — 

"  Nominal  capital,  £100,000,  divided  into  100,000  shares  of 
£1  each.  Number  of  shares  taken  up  to  the  11th  day  of  Octo- 
ber, 1881,  10,635.  There  has  been  paid  up  on  each  share  10s. 
Total  amount  of  calls  paid,  £4481  5s." 

Now,  upon  investigation  it  appeared  that  included  in  that 
amount  of  £4481  5s.  were  the  several  sums  of  £1  with  which,  under 
the  agreement  set  out  in  the  case,  certain  shares  had  been  credited 
as  paid  up,  and  the  magistrate  held  that  this  was  a  representation 
to  the  public  that  £4481  5s.  in  cash  had  come  into  the  coffers  of 
the  company  from  calls,  whereas  in  truth  a  call  of  10s.  on  635  shares 
only  had  been  made,  and  all  the  company  had  received  was 
£317  10s.  What  he  says  is  this :  "  I  was  of  opinion  that  the 
summary  was  misleading,  inasmuch  as  it  must  be  understood  to 
represent  that  the  Grosvenor  Bank  and  Discount  Company  had  made 
a  call  of  10s.  on  each  of  the  10,635  shares,  and  had  actually  re- 
ceived £4481  5s.  upon  such  call,  whereas  in  fact  it  had  made  a 
call  of  10s.  per  share  on  635  shares  only,  and  received  on  such 
call  not  more  than  £317  10s."  Then,  after  pointing  out  another 
default  in  the  summary,  and  stating  his  opinion  that  the  mis- 
representation was  not  fraudulent,  he  says :  "  The  question  for 
the  consideration  of  this  Court  is,  whether  the  filing  of  the  sum- 
mary of  capital  and  shares  above  set  forth  was  a  sufficient  com- 
pliance with  sect.  26  of  the  Act,"  and  he  requests  the  Court 
to  remit  the  case  to  him  with  their  opinion  thereon,  in  order  that 
he  may  or  may  not  enforce  the  convictions. 
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Now  the  Divisional  Court  by  the  order  I  have  before  me,  STIRLING, J. 

affirmed  the  convictions  of  the  magistrate,  and  therefore  held  1888 

that  although  the  summary  on  the  face  of  it  complied  with  the 

requirements  of  the  section,  yet,  being  false  and  misleading,  -^J^^g^^^j^jy 

though  not  fraudulent,  it  was  not  a  compliance  with  the  Act.  General 

Life 

Secondly,  it  was  argued  that  in  this  case  the  summary  is  in  Association. 
accordance  with  the  register  kept  by  the  company  under  sect.  25 
of  the  Act ;  that  this  register  on  the  face  of  it  satisfies  the  re- 
quirements of  this  section,  and  is  under  sect.  37  prima  faeie 
evidence  of  any  matters  directed  or  authorized  to  be  inserted 
therein ;  and  that  the  magistrate  could  not  for  the  purposes  of  the 
application  before  him  inquire  into  the  accuracy  of  the  register 
without  usurping  functions  which  by  sect.  35  of  the  Act  are  re- 
served for  Her  Majesty's  Superior  Courts,  or  without  adjudicating 
upon  questions  which  ought  not  to  be  determined  or  even  raised 
in  the  absence  of  parties  materially  interested — viz.,  the  share- 
holders on  the  register. 

With  much  of  the  argument  which  was  addressed  to  me  in 
support  of  this  contention  I  entirely  agree.  Undoubtedly 
questions  of  the  greatest  difficulty  and  nicety  have  arisen  as  to 
the  title  to  shares  and  the  right  to  be  on  the  register,  and  have 
sometimes  formed  the  subject  of  conflicting  decisions,  and  have 
only  been  settled  by  the  decision  of  the  ultimate  Court  of  Appeal. 
The  Legislature  has,  by  sect.  35  of  the  Act,  conferred  on  the 
Superior  Courts  a  summary  jurisdiction  with  reference  to  these 
questions,  or  some  of  them,  but  there  have  been  cases  in  which 
the  Courts  have  thought  the  questions  were  of  such  a  nature  that 
they  could  not  be  properly  determined  in  a  proceeding  under 
that  section,  but  must  form  the  subject  of  an  action  in  which  all 
parties  interested  might  be  properly  represented.  I  cannot  think 
that  it  was  ever  intended  that  such  questions  should  be  sum- 
marily disposed  of  by  two  justices  of  the  peace  or  a  police  magis- 
trate in  the  absence  of  the  parties  interested ;  and  if,  in  a  pro- 
ceeding for  penalties  under  sect.  27,  any  such  inquiry  were 
attempted  to  be  entered  upon,  it  would,  in  my  judgment,  be  the 
duty  of  the  magistrate  to  say  that,  as  he  could  not  properly 
determine  it,  he  must  accept  the  register  as  practically  conclusive 
upon  it. 
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STIRLING,J.     Whether,  if  the  magistrate  took  a  different  view,  the  remedy 
1888       of  the  parties  aggrieved  would  be  in  prohibition  or  by  way  of 
In  re      appeal,  I  think  it  unnecessary  to  consider ;  for  I  cannot  find  in 
MedicTl^and  magistrate  has  decided  to  enter  upon  the  con- 

G^ERAL  sideration  of  any  such  question.  All  that  he  has  done  is  to  over- 
Association,  rule  a  preliminary  objection ;  and,  for  aught  that  I  can  see,  he 
may  well  be  of  opinion  that  among  the  matters  of  complaint 
brought  before  him  there  are  some  with  which  he  can  deal  with- 
out touching  on  any  question  which  he  cannot  finally  deter- 
mine. All  that  I  consider  him  to  have  decided  is  that  he  is  not 
precluded  from  hearing  evidence  on  the  complaint  brought  be- 
fore him  merely  by  the  circumstance  that  the  summary  is  in 
accordance  with  the  register ;  and  in  my  opinion  he  is  right  in 
so  holding. 

In  the  first  place,  although,  as  I  have  already  said,  there  may 
be  questions  as  to  which  the  magistrate  cannot  do  otherwise  than 
accept  the  register  as  practically  conclusive,  I  am  far  from  think- 
ing that  it  would  be  correct  to  lay  down  that  in  no  case  can  the 
magistrate  inquire  into  the  accuracy  of  the  entries  contained  in 
it.  The  register  is  by  the  Act  merely  made  jprimd  facie  evidence 
of  certain  matters,  and  if  it  were  shewn,  for  example,  that  the 
entries,  or  some  of  them,  were  absolutely  fictitious,  that  persons 
registered  as  shareholders  were  non-existent,  and  that  the  sums 
entered  as  paid  up  on  the  shares  had  never  been  paid  or  agreed 
to  be  paid,  I  conceive  that  the  magistrate  would  be  justified  in 
disregarding  such  fictitious  entries,  and  holding  that  a  summary 
based  on  them  was  false  and  misleading.  I  put  this  merely  by 
way  of  example,  and  am  not  to  be  understood  as  in  any  way  sug- 
gesting that  the  books  of  this  company  contain  any  fictitious 
entries  whatever.  But,  besides  this,  evidence,  either  documentary 
or  oral,  may  be  forthcoming,  which  may  throw  light  on  the 
meaning  both  of  the  summary  and  the  entries  in  the  register. 
Thus,  to  illustrate  my  meaning  by  what  took  place  in  the  case  of 
the  Grosvenor  BanJc,  if  entries  had  been  made  on  the  register  in 
exact  accordance  with  the  statement  in  the  summary,  I  cannot 
see  that  the  evidence  on  which  the  magistrate  relied  would  not 
have  been  admissible,  or  the  conclusion  at  which  he  arrived  in 
the  slightest  degree  affected.    For  these  reasons,  I  am  of  opinion 
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that  the  magistrate  has  not  exceeded  his  jurisdiction.    The  order  STIELING,J. 

7iis{,  must,  therefore,  be  discharged,  and  I  think  the  costs  must  1888 

be  paid  by  the  company.  jn  re 

Briton 

Solicitors :  Alfred  Howard  ;  Bowcliffes,  Bawie  &  Co.  (?ENERAif ^ 

Life 

W.  W.  K.  Association. 


WAKNE  &  Co.  V.  SEEBOHM.  stirling,j. 

[1888    W.  768.] 

March  23 ; 

Novel,  Little  Lord  Fauntleroy,^'  Dramatization  of — Copyright^  Infringement  April  24^', 
of— 5  &  6  Vict.  c.  45,  ss.  2,  3  [Bevised  Ed.  Statutes,  vol.  viii.,  pp.  1152,  ^(^V  10. 
1153] — Injunction. 

The  Defendant  dramatized  the  novel,  "  Little  Lord  Fauntleroy and 
caused  his  play  to  be  performed  on  the  stage.  The  infringement  of  copy- 
right complained  of  was  that,  for  the  purpose  of  producing  the  play,  the 
Defendant  made  four  copies  of  it,  one  for  the  Lord  Chamberlain  and  three 
for  the  use  of  the  performers,  either  in  MS.  or  by  the  aid  of  a  typewriter. 
Very  considerable  passages  in  the  play  were  extracted  almost  verbatim 
from  the  novel.  The  Defendant  claimed  the  right  to  make  more  copies 
if  it  should  be  necessary  to  enable  him  to  give  further  representations  of 
the  play  in  London  and  elsewhere  : — 

IJeld^  that  what  had  been  done  by  the  Defendant  constituted  an  in- 
fringement of  the  Plaintiffs'  copyright,  and  that  they  were  entitled  to  an 
injunction  to  restrain  the  Defendant  from  printing  or  otherwise  multiplying 
copies  of  his  play  containing  any  passages  from  the  Plaintiff's  book  : 

Held,  also,  that  all  passages  from  the  Plaintiff's  book  in  the  four  copies 
must  be  cancelled. 

An  action  by  the  proprietors  of  the  copyright  in  a  novel, 
"  Ititile  Lord  FauntleroyJ'  written  by  Mrs.  Frances  Hodgson 
Burnett,  asking  for  an  injunction  to  restrain  the  Defendant,  a 
dramatic  author,  from  printing  or  otherwise  multiplying  copies 
of  the  novel,  and  from  doing  any  other  act  or  thing  in  invasion 
or  infringement  of  the  Plaintiffs'  copyright  in  the  novel.  The 
Defendant  had  dramatized  the  novel,  and  the  drama  entitled 
'^Little  Lord  Faiintleroy'"  had  on  several  occasions  been  repre- 
sented upon  the  stage  at  the  Prince  of  Wales's  Theatre.  An 
injunction  was  moved  for  on  the  23rd  of  March,  when  after  some 
discussion  it  was  ordered  that — the  Defendant  giving  an  under- 
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STIRLING, J.  taking  not  to  make  any  more  copies  of  his  play,  if  the  trial  of  the 
1888       action  should  be  advanced — the  trial  of  the  action  should  take 
Waene  &  Co.  place  on  the  24th  of  April,  and  it  accordingly  came  on  to  be  heard 
Seebohm.    ^P^^  ^^^^  ^^J-    "  Little  Lord  Faimtleroy  "  was  first  published  in 

  parts  in  an  American  magazine.    The  book  was  subsequently 

published  by  the  Plaintiffs  in  this  country,  where  they  registered 
the  copyright. 

On  the  4th  of  February,  1888,  the  Defendant  wrote  to  Mrs. 
Burnett,  who  was  at  that  time  staying  at  Florence,  the  following 
letter : — 

"  Dear  Madam, — I  write  to  tell  you  I  have  taken  the  liberty 
of  writing  a  little  comedy  in  three  acts,  the  motive  of  which  has 
been  suggested  to  me  by  your  most  charming  story,  *  Little  Lord 
Fauntleroy.'  I  have,  however,  retained  most  of  the  characters, 
and  have  let  them  remain  just  as  you  have  so  beautifully 
sketched  them,  with  the  exception  of  the  boy  Cedrie,  whom  I 
have  had  to  make  a  little  older.  I  have  naturally  had  to  invent 
a  large  amount  of  fresh  plot  and  action  in  order  to  develop  the 
dramatic  intensity  of  the  theme,  but  I  assure  you  that  in  doing 
so  I  have  striven  my  utmost  to  handle  the  material  at  my  com- 
mand as  delicately  as  possible,  and  sincerely  trust  I  have  written 
nothing  that  could  cast  a  slur  on  one  of  the  most  beautiful 
stories  it  has  ever  been  my  pleasure  to  read.  The  comedy,  which 
I  intend  playing  at  an  experimental  performance  at  an  early 
date,  has  been  most  highly  spoken  of  by  those  critics  who  have 
read  it,  and  I  trust,  my  dear  Madam,  that  in  its  production  I 
shall  receive  your  complete  sanction." 

Mrs.  Burnett  replied,  by  telegram : — "  The  dramatic  right  to 
*  Fauntleroy '  is  legally  reserved.  It  must  not  be  infringed. 
Have  dramatized  myself."  And  afterwards  by  the  following 
letter : — 

"Dear  Sir, — Your  letter,  to  which  I  have  just  telegraphed 
reply,  was  a  great  surprise  to  me.  On  the  titlepage  of  each  copy 
of  ^  Lord  Fauntleroy^  is  printed  'All  rights  reserved.'  This,  I 
have  been  informed  by  authority,  legally  secures  to  me  the 
dramatic  right,  and  enables  me  to  protect  myself  if  it  is  in- 
fringed.   My  object  in  taking  this  precaution  was  to  dramatize 
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the  story  myself.    This  I  have  already  begun  to  do.    You  will  STIRLING,J. 
see  that  it  would  be  out  of  question  to  expect  my  consent  to  the  1888 
production  of  a  play  founded  upon  my  work  without  the  slightest  Wakne  &  Co. 
reference  to  my  rights  or  consultation  with  me.  ...  It  is  my  seebohm 

wish  to  do  the  work  myself,  and  it  certainly  would  seem  my   

right  to  do  it,  even  in  these  days,  when  the  work  of  one's  brain, 
the  power  that  cannot  be  bought  and  the  professional  skill  that 
€annot  be  taught,  are  the  things  which  seem  least  one's  own." 

In  reply  to  the  telegram  the  Defendant  wrote  as  follows : — 

"  Dear  Madam, — Your  telegram  to  hand.  You  appear  to  be 
labouring  under  some  delusion  as  regards  the  reservation  of  the 
dramatic  rights  of  your  story.  By  the  English  law  any  one  may 
adapt  for  stage  representation  any  novel,  story,  or  tale  published 
either  by  itself  or  in  a  magazine  or  journal.  The  author  of  the 
story  can  prevent  the  play  from  being  printed  and  sold  as  a 
book,  but  he  or  she  cannot  prevent  it  being  acted.  The  only 
way  in  which  the  author  of  a  story  can  reserve  for  himself  the 
stage  rights  is  by  dramatizing  it  and  publicly  representing  it 
before  its  publication  as  a  book.  As  there  is  no  record  of  your 
story  having  been  produced  as  a  play  previous  to  its  publication 
as  a  book,  I  am  afraid,  my  dear  Madam,  you  cannot  reserve  for 
yourself  the  sole  right  of  dramatizing  it.  Moreover,  the  comedy 
I  have  written  is  not  a  dramatic  version  of  your  story  ;  it  is  only 
suggested  by  it;  the  best  part  of  the  plot  and  dialogue,  and 
nearly  all  the  situations,  are  quite  original.  I  am  exceedingly 
sorry,  my  dear  Madam,  that  I  should  have  to  do  anything  that 
is  opposed  to  your  wishes,  but  when  you  come  to  consider  the 
matter  not  only  from  a  legal,  but  from  a  practical  point  of  view, 
I  trust  that  you  will  see  the  matter  in  a  different  light." 

Further  correspondence  followed,  and  in  one  letter  the  Defen- 
dant offered  Mrs.  Burnett  a  share  of  the  profits,  but  still  she 
refused  her  sanction  to  the  dramatization  by  the  Defendant  of 
her  book.  Notwithstanding  what  had  passed,  the  Defendant 
proceeded  to  arrange  for  the  performance  of  the  play,  and  the 
Defendant  wrote  to  Mrs.  Burnett  announcing  that  it  had  been 
produced  at  the  Prince  of  Wales  s  Theatre  with  immense  success. 
The  evidence  shewed  that  the  names  of  the  principal  characters 
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STIRLING, J.  in  the  play  were  the  same  as  those  in  the  novel ;  that  the  prin- 
1888       cipal  situations  in  the  novel  were  reproduced  in  the  play ;  that 
Waene  &  Co.  the  plot  of  the  play  was  in  all  its  salient  points  identical  with 
Seebohm.  novel,  and  that  all  the  principal  ideas  were  taken 

  from  the  novel;  that  a  considerable  portion  of  the  dialogue, 

especially  the  artless  sayings  of  the  "  Little  Lord^''  which  formed 
the  chief  attractions  of  the  novel,  were  taken,  in  many  instances, 
word  for  word  from  the  book,  and  in  other  parts  of  the  play 
explanatory  and  descriptive  passages  in  the  novel  were  intro- 
duced in  the  form  of  dialogue.  Four  copies  of  the  play  had  been 
made,  and  one  of  them  had  been  sent  to  the  office  of  the  Lord 
Chamberlain.  It  was  stated  that  Mrs.  Burnett  had  a  large 
interest  in  the  copyright. 

Hastings^  Q.C.,  and  E.  F.  Studd,  for  the  Plaintiffs : — 
The  only  issue  to  be  tried  is  whether  the  copies  which  have 
been  made  are  an  infringement.  The  right  to  represent  the 
play  upon  the  stage  it  is  not  sought  to  interfere  with  in  any  way, 
but  it  is  submitted  that  the  making  of  the  copies  is  an  infringe- 
ment of  the  copyright  in  the  novel.  That  passages  in  the  book 
have  been  taken  and  adapted  in  the  play  is  clear  from  an  exami- 
nation. Taking  the  first  act  for  comparison,  the  play  is  in  fact 
substantially  a  copy  or  reproduction  of  the  novel.  The  case 
clearly  comes  within  the  decision  of  Ager  v.  Peninsular  and  Oriental 
Steam  Navigation  Comjpany  (1).  The  cases  of  Coleman  v.  Wathen  (2) 
and  Murray  v.  EUiston  (3)  shew  that  representation  upon  the 
stage,  accompanied  by  appropriate  action  and  recitation,  is  not 
a  publication  or  multiplying  of  copies  within  the  statute.  The 
other  side  will  no  doubt  rely  upon  the  case  of  Beade  v.  Con- 
quest (4),  which  followed  those  cases,  but  the  action  in  that  case 
seems  to  have  been  brought  under  sect.  15  of  the  Copyright  Act 
of  1842.  It  is  not,  however,  the  form  which  the  copy  assumes 
which  infringes  the  copyright,  but  the  substance  of  it.  If  in  the 
form  of  a  play,  that  is  an  infringement  and  a  piracy  of  the  book, 
and  it  is  not  the  less  so  because  it  has  assumed  the  form  of  a 
play :  Tinsley  v.  Lacy  (5).  It  is  not  sought  to  interfere  with  the 

(1)  26  Ch.  D.  637.  (4)  9  C.  B.  (N.S.)  755 ;  11  C.  B. 

(2)  5  T.  R.  245.  (N.S.)  479. 

(3)  5  B.  &  Aid.  657.  (5)  1  H.  &  M.  747. 
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representation  of  the  play,  but  the  four  copies  which  have  been  STIRLING, J. 
made,  and  which  constitute  an  infringement  of  the  Plaintiffs'  1888 
rights — no  matter  what  the  Defendant  intends  to  do  with  them — •  Wakne  &  Co. 
ought  to  be  ordered  to  be  given  up  to  the  Plaintiffs.     Com-  qeebohm. 

paring  the  novel  with  the  play,  there  has  been  an  infringement,   

and  the  Plaintiffs  are  entitled  to  an  injunction  to  restrain  the 
invasion  of  their  statutory  rights.  Damages  are  not  asked  for. 
[Toole  V.  Young  (1),  Novello  v.  Sudlow  (2),  and  Hogg  v.  Scott  (3) 
were  also  referred  to.] 

BucMey,  Q.C.,  and  Lewis  Coward,  for  the  Defendant : — 

It  is  beyond  dispute  that  the  Defendant  is  entitled,  as  a  matter 
of  law,  to  dramatize  the  novel.  The  action,  obviously,  was  not 
brought  merely  to  prevent  half-a-dozen  copies  being  made,  but 
it  was  an  attempt  to  prevent  the  introduction  of  the  play  on 
the  stage,  and  the  performers  from  learning  their  parts.  The 
object  was,  not  to  compel  the  purchase  of  so  many  copies  of  the 
novel,  but  to  take  from  the  drama  the  parts  to  be  learnt.  The 
question  is  whether  the  Plaintiffs  are  entitled  to  any  such  right. 
Infringement  is  a  matter  of  degree.  The  whole  play  should  be 
read,  and  the  Court  must  consider  how  much  was  taken  from  this 
novel ;  for  what  purpose  ;  and  with  what  view  the  copies  were  pre- 
pared. The  question  for  decision  is,  it  being  granted  that  it  is 
lawful  for  the  Defendant  to  dramatize  the  novel,  whether  the 
Defendant  can  or  cannot  write  his  play.  It  is  argued  that  he 
cannot  make  a  single  copy.  But  he  must  write  his  play  in 
dramatizing — he  could  not  commit  it  to  memory,  or  send  for  the 
stage  manager  and  recite  it  to  him  for  his  opinion.  If  considered 
to  be  good  for  production  on  the  stage,  would  the  performers 
have  to  learn  their  parts  from  the  author's  dictation  ?  The  drama 
must  be  written.  There  must  be  a  copy  at  least,  for  the  law  re- 
quires that  one  shall  be  sent  to  the  Lord  Chamberlain.  A  person 
may  write  that  which  he  conceives,  and  that  is  not  a  multiplying 
of  copies.  That  is  the  result  of  the  decisions  in  Beade  v.  Con- 
quest (4)  and  Tinsley  v.  Lacy  (5). 

(1)  Law  Rep.  9  Q.  B.  523.  (4)  9  C.  B.  (N.S.)  755 ;  11  C.  B. 

(2)  12  C.  B.  177.  (N.S.)  479. 

(3)  Law  Rep.  18  Eq.  444.  (?)  1  H.  &  M.  747. 
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STIRLING, J.  It  is  a  fallacy  to  say  that  multiplying  alone  is  an  infringement 
1888       of  the  statute.    There  must  be  an  investigation  for  the  purpose 

Warne  &  Co,  of  seeing  whether  the  production  of  copies  interferes  with  the 
Seebohm.    sale  of  the  book  :  Scott  v.  Stanford  (1).   The  Plaintiffs'  complaint 

  in  this  case  was  trifling.    The  Defendant  might  have  bought  a 

few  copies  of  the  novel  and  arranged  his  play  in  the  use  of  them 
by  the  application  of  scissors  and  paste.  It  may  be  that  the 
Defendant's  play  has  interfered  with  the  sale  of  six  copies  of 
the  book — so  small  a  matter  that  the  Court  would  not  take  notice 
of  it.  In  Novello  v.  Sudlow  (2)  there  was  clearly  an  infringement, 
as  each  of  the  four  parts  of  the  song  was  taken,  and  a  great 
many  copies  of  the  music  were  made.  The  plaintiff  in  that  case 
was  deprived  of  the  benefit  which  he  expected.  The  question 
determined  there  was  that  there  had  been  a  multiplying,  but  not 
for  sale  or  exportation,  and  that  sects.  2  and  3  of  the  Copi/right 
Act,  1842,  were  not  cut  down  by  sect.  15.  Ager  v.  Peninsular 
and  Oriental  Steam  Navigation  Company  (3)  was  also  a  clear  case 
of  an  infringement  of  the  plaintiff's  copyright. 

Hastings,  in  reply,  referred  to  the  case  of  Chatferton  v.  Cave  (4). 


1888.  May  10.    Stieling,  J.  :— 

This  is  an  action  brought  by  the  proprietors  of  the  copyright 
in  a  novel,  or  tale,  written  by  Mrs.  Frances  Hodgson  Burnett,  and 
entitled  "  Little  Lord  Fauntleroy/'  to  restrain  an  alleged  infringe- 
ment of  their  rights,  by  the  Defendant,  who  is  the  author  of  a 
play  also  entitled  "  Little  Lord  Fauntleroy.^^  The  Defendant  has, 
in  fact,  dramatized  the  novel  and  caused  his  play  to  be  performed 
on  the  stage.  Of  this  the  Plaintiffs  do  not  complain :  the  alleged 
infringement  consists  in  this — that  for  the  purpose  of  producing 
the  play  the  Defendant  has  made  four  copies  of  the  play  either 
in  manuscript  or  by  the  aid  of  a  typewriter.  One  of  these  copies 
has  been  deposited  with  the  Lord  Chamberlain ;  the  other  three 
have  remained  in  the  possession  of  the  Defendant  or  the  persons 
employed  by  him  in  the  representation  of  the  piece.  Copies  of 
the  novel  and  of  the  play  have  been  put  in  evidence.    It  was 


(1)  Law  Eep.  3  Eq.  718. 

(2)  12  C.  B.  177. 


(3)  26  Ch.  D.  637. 

(4)  3  App.  Gas.  483. 
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admitted  at  the  bar,  and  I  have  satisfied  myself  by  actual  com-  STIRLING, J. 
parison,  that  very  considerable  passages  in  the  play  have  been  1888 
extracted  almost  verbatim  from  the  novel.    Thus,  in  the  first  act  warne  &  Co. 
there  are  674  lines,  of  which  forty- seven  consist  of  stage  direc-  seebqhm 

tions.    Deducting  them,  there  are  627,  of  which  125  (or  about   

one-fourth)  are  taken  from  the  novel.  Some  of  the  passages  so 
extracted  are  prominent  and  striking  parts  of  the  dialogue  con- 
tained in  the  novel.  It  is  not  stated  in  the  pleadings,  but  was 
admitted  at  the  bar,  that  the  Defendant  claims  the  right  to 
make  such  further  copies  of  the  play  as  may  be  necessary  to 
enable  him  to  give  further  representations  of  his  piece  in  London 
and  elsewhere.  I  have  now  to  decide  whether  the  Plaintiffs  are 
entitled  to  complain  of  what  the  Defendant  has  done  and  intends 
to  do ;  and,  if  so,  to  what  relief  they  are  entitled.  It  was  not 
disputed  that  the  Plaintiffs'  title  depends  on  statute.  There 
have  been  three  principal  Acts  of  Parliament  on  the  subject  of 
copyright.  By  the  earliest  (8  Anne,  c.  19,  s.  1)  there  was  conferred 
on  authors  the  sole  right  and  liberty  of  printing  and  reprinting. 
In  the  second  (54  Geo.  3,  c.  156,  s.  4)  copyright  is  styled  "the 
sole  liberty  of  printing."  The  Act  now  in  force  (5  &  6  Vict.  c.  45) 
defines  (sect.  2)  copyright  to  be  "  the  sole  and  exclusive  liberty 
of  printing  or  otherwise  multiplying  copies  of  any  subject  to 
which  the  said  word  is  herein  applied."  And  by  sect.  3  it  is 
enacted  that  "  the  copyright  in  every  book  which  shall  after 
the  passing  of  this  Act  be  published  in  the  lifetime  of  its  author 
shall  ...  be  the  property  of  such  author  and  his  assigns."  By 
sect.  2  the  word  "  book  "  is  to  be  construed  to  mean  and  include 
"  every  volume,  part,  or  division  of  a  volume."  Notwithstand- 
ing the  language  of  the  Act,  not  every  verbatim  reprint  of  part 
of  a  book  is  an  infringement  of  copyright.  In  the  words  of  Lord 
Eatherley  in  Cliatterton  v.  Cave  (1)  :  "  Books  are  published  with  an 
expectation,  if  not  a  desire,  that  they  will  be  criticised  in  reviews, 
and  if  deemed  valuable  that  parts  of  them  will  be  used  as  afford- 
ing illustrations  by  way  of  quotation,  or  the  like — and  if  the 
quantity  taken  be  neither  substantial  nor  material,  if,  as  it  has 
been  expressed  by  some  judges,  *  a  fair  use '  only  be  made  of  the 
publication,  no  wrong  is  done  and  no  action  can  be  brought."  In 

(1)  3  App.  Gas.  492. 
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STIRLING,J.  Tinshy  v.  Lacy  (1)  the  question  arose  whether  it  was  a  fair  use 
1888       of  a  novel  to  print  and  publish  a  drama  founded  on  it.    In  that 

Warne  &  Co  case  it  was  proved  that  a  portion  of  the  drama,  including  the 
Seebohm    ^ost  striking  incidents  and  much  of  the  actual  language,  had 

  been  taken  bodily  from  the  novel.  And  it  was  in  evidence  that  the 

profit  on  the  publication  of  the  play  had  been  almost  inappreci- 
able. Nevertheless,  a  perpetual  injunction  was  granted  against 
the  printing  and  publishing  of  the  play  without  any  preliminary 
inquiry  as  to  damages.  In  giving  judgment  Lord  Satherley  (at 
that  time  Yice-Chancellor)  said :  "  Although  it  is  open  to  any 
actor  or  declaimer  to  recite  a  poem  or  other  work  written  by 
another  as  publicly  as  he  pleases,  it  could  scarcely  be  said  that 
he  would  be  at  liberty,  on  the  occasion  of  his  recitation  or  per- 
formance, to  distribute  copies  of  the  work  for  sale  among  the 
audience ;  nor  could  it  be  any  excuse  to  say  that  the  copies  were 
intended  merely  to  assist  the  audience,  who  desired,  while  listen- 
ing to  the  recitation,  to  have  a  copy  of  the  words  in  their  hands." 
In  Novello  v.  Sudlow  (2)  it  was  decided  that  the  printing  or 
multiplying  copies  of  a  piece  of  music  not  for  sale  but  for  gra- 
tuitous distribution  among  the  members  of  a  musical  society  was 
a  violation  of  the  right  of  property  vested  in  the  owner  of  the 
copyright  in  the  piece.  It  must  therefore  follow  that  the  gra- 
tuitous distribution  among  the  audience  of  copies  of  a  poem  or 
other  work  which  an  actor  or  declaimer  thought  fit  to  recite  in 
public  would  be  an  infringement  of  the  copyright  therein.  This 
being  so,  I  am  unable  to  see  that  the  multiplication  of  an  in- 
definite number  of  copies  of  a  play  (which,  if  printed  and  pub- 
lished, would  be  an  infringement  of  copyright)  for  the  purpose 
of  enabling  that  play  to  be  publicly  represented  can  be  otherwise 
than  an  infringement.  It  was  said,  however,  that  anyone  has  a 
right  to  dramatize  a  novel — that  is,  not  merely  to  conceive  but 
to  write  dramas  and  to  do  everything  necessary  for  that  purpose, 
including  the  making  of  a  copy  for  the  Lord  Chamberlain.  In 
my  opinion  that  is  a  fallacious  mode  of  stating  the  right.  The 
statute  confers  on  the  author  of  a  book  and  his  assigns  "  the  sole 
and  exclusive  liberty  of  printing  or  otherwise  multiplying 
copies"  of  the  book.  By  implication  every  person  other  than 
(1)  1  H.  «fe  M.  747,  751.  (2)  12  C.  B.  177. 
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the  author  and  his  assigns  is  prohibited  from  printing  or  other-  STIELING,J. 
wise  multiplying  copies  of  the  book.  But  this  is  the  only  restric-  1888 
tion  imposed  on  the  public,  and,  subject  to  it,  every  person  is  free  warne  &  Co. 
to  make  such  use  of  the  book  as  he  pleases.   So  long,  therefore,  as  gjjEBOHM 

he  does  not  print  or  otherwise  multiply  copies  of  the  novel,  any   

person  may  dramatize  it,  and  may  cause  his  drama  to  be  publicly 
represented.  But  if,  for  the  purpose  of  dramatization,  he  prints 
or  otherwise  multiplies  copies  of  the  book  he  violates  the  rights 
of  the  author  no  less  than  if  the  copies  were  made  for  gratuitous 
distribution.  The  authorities  appear  to  me  to  be  consistent  with 
this  view.  In  the  early  cases  of  Coleman  v.  Wathen  (1)  and  Murray 
V.  Elliston  (2)  (which  established  that  the  representation  in  public 
of  a  drama  previously  printed  and  published  was  not  an  infringe  - 
ment  of  the  author's  copyright),  the  point  raised  in  the  present 
action  could  hardly  have  arisen,  for  they  were  decided  at  a  time 
when  the  statutes  in  force  conferred  only  the  exclusive  right  of 
printing.  It  is  unlikely  that  any  copies  (other  than  manuscripts) 
were  used  for  the  purpose  of  the  representation  of  the  plays  which 
were  the  subject  of  those  actions ;  and  such  manuscript  copies 
would  not  have  been  infringements  of  the  author's  rights.  The 
case  most  relied  upon  for  the  Defendant  was  Beade  v.  Conquest  (3). 
It  was  decided  on  a  demurrer  to  a  count  of  the  declaration  which 
alleged  that  the  defendant  without  the  consent  of  the  plaintiffs 
dramatized  the  plaintiffs'  book,  and  publicly  represented  and  per- 
formed or  caused  to  be  represented  and  performed  as  a  drama  the 
said  book.  The  declaration  did  not  allege  that  the  defendant 
printed  or  otherwise  multiplied  copies  of  the  book.  In  the  course 
of  the  argument  the  defendant's  counsel  said  (4)  :  "  It  is  not  sug- 
gested here  that  the  defendant  multiplied  copies  of  the  plaintiffs' 
book.  The  complaint  is,  that  the  defendant  has  dramatized  the 
story  and  caused  it  to  be  represented  at  his  theatre."  In  giving 
judgment,  Mr.  Justice  Williams  said :  "  The  right  claimed  by  the 
plaintiff  was  two-fold.  First,  he  contended  that  his  statutable 
right  was  infringed  by  the  act  of  the  defendant.  It  was  held, 
however,  in  the  case  of  Coleman  v.  Wathen  that  representing  a 

(1)  5  T.  K.  245.  (3)  9  C.  B.  (N.S.)  755 ;  11  C.  B. 

(2)  5  B.  &  Aid.  657.  (N.S.)  479. 

(4)  9  C.  B.  (N.S.)  764,  765. 
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STIRLlNGjJ.  public  dramatic  piece  of  the  plaintiff's  upon  the  stage  was  not 
1888       a  publication  within  the  meaning  of  the  8  Anne,  c.  19,  so  as  to 
Waekb  &  Co.  subject  the  defendant  to  the  penalty  imposed  by  the  statute. 
Seebohm  ^^^^  section  of  the  5  &  6  Vict.  c.  45,  defining  '  copy- 

  right'  to  mean  ^the  sole  and  exclusive  liberty  of  printing  or 

otherwise  multiplying  copies  of  any  subject  to  which  the  said 
word  is  herein  applied,'  seems  to  furnish  a  complete  answer  to  the 
plaintiff's  claim  under  the  statute."  That  case,  therefore,  seems 
to  me  to  have  been  decided  on  the  ground  that  the  plaintiff's 
statutory  right  of  multiplying  copies  of  his  book  was  not  in- 
fringed. In  the  present  case  I  am  of  opinion  that  if  the  Defen- 
dant had  caused  his  play  to  be  printed  and  published  there 
would  have  been  as  substantial  an  infringement  of  the  Plaintiffs' 
right  as  occurred  in  the  case  of  Tinsley  v.  Lacy  (1),  and,  for  the 
reasons  already  given,  I  think  that  what  has  been  done  and  is 
intended  to  be  done  by  the  Defendant  constitutes  an  infringe- 
ment of  the  Plaintiffs'  legal  rights  no  less  than  if  the  Defendant 
had  printed  and  published  his  play ;  and,  notwithstanding  the 
smallness  of  the  damage,  I  consider  myself  bound  by  the 
authority  of  Tinsley  v.  Lacy  to  grant  a  perpetual  injunction  to 
restrain  the  Defendant  from  printing  or  otherwise  multiplying 
copies  of  his  play  containing  any  passages  copied,  taken,  or 
colourably  altered  from  the  Plaintiffs'  novel  or  tale  entitled 
*  Little  Lord  Faimtleroy so  as  to  infringe  the  Plaintiffs'  copy- 
right therein.  I  have  introduced  the  last  words  purposely,  be- 
cause, as  was  pointed  out  in  the  course  of  the  arguments,  there 
is  a  possible  mode  by  which,  without  infringing  the  Plaintiffs' 
copyright,  the  Defendant  may  be  able  to  make  copies  of  the 
play.  The  Plaintiffs  further  insisted  on  an  order  directing  the 
delivery  up  for  cancellation  of  the  existing  copies  of  the  play, 
and  they  relied  on  the  decision  in  Hole  v.  Bradbury  (2)  that  the 
Court  has  power  under  its  general  jurisdiction  to  order  delivery 
up  for  destruction  of  all  articles  created  in  violation  of  the 
Plaintiffs'  rights.  In  that  case,  however,  as  I  understand  the 
facts,  the  whole  of  the  work  complained  of  was  an  infringement 
of  the  plaintiff's  rights.  In  the  present  case,  however,  upon  an 
examination  of  the  play,  I  have  come  to  the  conclusion  that  it 
(1)  1  H.  &  M.  747.  (2)  12  Ch.  D.  886. 
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may  not  be  impossible  for  the  Defendant  to  sever  the  passages  STIRLING, J. 
which  he  has  extracted  from  the  novel  from  the  rest  of  his  work,  1888 
and  if  he  desires  it  I  will  give  him  an  opportunity  of  doing  so.  warne  &  Co. 
He  must,  however,  first  state  upon  oath  what  copies  of  the  work  seebohm 

exist ;  secondly,  extract  from  those  copies  which  are  in  his  pos-   

session  or  power,  and  deliver  up  to  the  Plaintiffs  for  cancellation, 
all  passages  copied,  taken,  or  colourably  imitated  from  the  Plain- 
tiffs' book ;  thirdly,  produce  to  the  Plaintiffs,  if  required  by 
them  for  examination,  the  copies  after  the  pirated  passages  have 
been  extracted,  and  there  must  be  liberty  for  the  Plaintiffs  to 
apply  for  a  further  order  if  they  are  dissatisfied  with  the  result. 
The  costs  of  the  action  must  be  paid  by  the  Defendant. 

Solicitors:  Kmje  &  GuedaUa ;  Willi  ams  James. 

T.  F.  M. 
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C.A.  In  re  HOENE'S  SETTLED  ESTATE. 

1888  [-1888    H.  1126.] 
NORTH,  J. 

May  5.  Settled  Land  Ad,  1882  (45  &  46  Vict.  c.  38),  ss.  58,  suh-s,  1  (ix.),  59,  60,  63— 

^  ^  Direction  for  Postponed  Eale — Contingent  Interest — Tenant  for  Life-- 

'    '  Persons  entitled  concurrently — Trust  for  Accumulation. 

May  17. 

Devise  in  1874  of  real  estates  to  trustees  upon  trust  for  sale,  but  with  a 
direction  that  testator's  M.  estate  should  not  be  sold  until  the  expiration 
of  twenty-one  years  from  the  date  of  his  will ;  for  the  purpose  of  trans- 
mission the  real  estate  to  be  impressed  with  the  quality  of  personalty  from 
the  time  of  his  death  ;  the  rents  of  the  real  estates  previous  to  conversion 
to  be  applied  in  the  same  manner  as  the  income  of  the  proceeds  of  sale ; 
after  payment  of  debts  and  legacies  the  surplus  proceeds  of  sale  to  be  in- 
vested and  (in  the  events  that  happened)  the  capital  to  be  held  in  trust  for 
all  the  testator's  children  who  being  sons  should  attain  twenty-five,  andi 
being  daughters  should  attain  twenty-five  or  marry  under  that  age,  and 
if  more  than  one  in  equal  shares.  The  trustees  were  empowered  to  apply 
the  whole,  or  such  part  as  might  be  required,  of  the  annual  income  of  the 
share  to  which  any  child  might  be  entitled  in  expectancy  for  his  or  her 
maintenance  or  education,  with  a  direction  to  accumulate  the  unapplied 
surplus  of  the  income  in  augmentation  of  the  share  whence  such  income 
should  have  proceeded,  and  eventually  to  devolve  in  the  same  manner. 
Death  of  testator  in  February,  1888,  leaving  six  children,  two  sons  who- 
had  attained  twenty-one,  but  were  under  twenty-five ;  and  three  sons  and 
one  daughter,  who  were  infants. 

Held^  that  the  children  could  not  exercise  the  powers  of  tenants  for  life 
over  the  M.  estate,  and  that  that  estate  could  not  be  sold  either  under 
sects.  63,  58  or  59. 

Per  North,  J. : — There  was  no  trust  or  direction  for  sale  within  sect.  63. 

Costs  allowed  out  of  the  settled  property. 


OEIGINATINa  SUMMONS  under  the  Settled  Land  Act,  1882. 

William  Rome,  by  his  will,  dated  the  17th  of  June,  1874, 
devised  and  bequeathed  his  real  estate  and  his  personal  estate  not 
otherwise  disposed  of  to  his  wife  and  Benjamin  Worthy  Home 
(whom  he  had  appointed  executors  of  his  will),  their  heirs,  execu- 
tors, administrators,  and  assigns  respectively,  upon  trust  that 
they  should  sell  his  real  estate,  and  convert  into  money  such 
parts  of  his  personal  estate  as  should  not  consist  of  money ;  "  pro- 
vided always,  and  I  direct  that,  notwithstanding  anything  herein- 
before contained,  my  freehold  property  at  Matfield  shall  not  be 
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sold  until  the  expiration  of  twenty-one  years  from  the  date  of  C.  A. 
this  my  will,  and  that,  so  long  as  my  wife  shall  remain  my  widow,  1888 
no  part  of  my  estate  hereinbefore  devised  and  bequeathed  in  trust 
for  sale  and  conversion  shall  be  converted,  except  my  household  ^ttied 
furniture  and  effects  at  Matfield,  except  so  far  as  may  be  neces-  Estate. 
sary  for  the  payment  of  my  debts,  funeral  and  testamentary 
expenses,  without  the  consent  in  writing  of  my  said  wife."  In 
case  any  sale  should  be  necessary  for  the  purposes  aforesaid,  no 
part  of  the  real  estate  was  to  be  sold  until  the  personal  estate 
not  thereinbefore  specifically  bequeathed  should  have  been  ex- 
hausted. And  the  testator  declared  that  real  estate  should  for 
the  purpose  of  transmission  be  impressed  with  the  quality  of 
personalty  from  the  time  of  his  death.  During  such  interval  of 
postponement  the  trustees  or  trustee  were  empowered  to  let  his 
real  estates,  or  any  part  thereof,  as  therein  mentioned.  And  he 
directed  that  the  rents  and  profits  or  other  income  produced  from 
every  and  any  part  of  his  real  or  personal  estate  previously  to 
the  conversion  or  collection  thereof  pursuant  to  the  trusts  there- 
inbefore declared,  should  be  applied  in  the  same  manner  as  the 
income  of  the  proceeds  of  sale.  Out  of  the  proceeds  of  sale  and 
any  money  to  which  the  testator  should  be  entitled  at  his  death 
the  trustees  were  directed  to  pay  debts,  funeral  and  testamentary 
expenses,  and  to  invest  the  surplus  and  pay  the  income  thereof 
to  his  wife  during  her  life  or  widowhood.  After  her  death,  or 
remarriage,  the  residuary  trust  estate  was  to  be  held  in  trust  for 
all  his  children,  or  any  his  child,  who  being  sons  or  a  son  should 
have  attained  or  should  attain  the  age  of  twenty-five  years,  or 
being  daughters  or  a  daughter  should  have  attained  or  should 
attain  that  age,  or  should  have  married  or  should  marry  under 
that  age,  and,  if  more  than  one,  in  equal  shares.  And  the  testa- 
tor empowered  his  trustees  to  apply  the  whole  or  such  part  as 
might  be  required  of  the  annual  income  of  the  share  or  interest 
to  which  any  child  might  ^be  entitled  in  expectancy  under  the 
trusts  aforesaid  for  or  towards  his  or  her  maintenance  or  educa- 
tion. And  he  directed  his  trustees  to  accumulate  the  unapplied 
surplus  of  such  income  in  augmentation  of  the  share,  interest, 
or  capital  whence  such  income  should  have  proceeded,  and 
eventually  to  devolve  in  like  manner. 
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0.  A.         The  testator's  wife  died  before  liim,  and  on  the  10th  of  March, 
1888       1882,  by  a  codicil  to  his  will  he  appointed  his  brother  H,  P, 
"j^e      Home  to  be  a  trustee  and  executor  of  his  will  in  place  of  his  wife, 
^TTLED    j^^^^^y  brother  B.  W.  Home. 

Estate.  The  testator  died  on  the  26th  of  February,  1888.  He  left  six 
children,  viz.,  two  sons,  who  had  attained  twenty-one,  but  were 
under  twenty-five,  and  three  sons  and  a  daughter  who  were 
respectively  infants. 

The  summons  was  taken  out  by  the  six  children  (the  infants 
by  their  testamentary  guardian)  as  Plaintiffs,  against  the  trustees 
as  Defendants,  asking  for  a  declaration  as  regarded  the  Matfield 
property  that  the  infants  might  be  declared  to  be  tenants  for  life 
respectively,  or  persons  who,  if  of  full  age,  would  have  the  powers 
of  tenants  for  life  respectively  under  the  will,  within  the  meaning 
of  the  Settled  Land  Act,  1882,  sects.  58,  sub-sect.  1  (ix.)  and  59, 
or,  in  the  alternative,  a  declaration  that  the  Applicants  together 
constituted  the  tenant  for  life  within  the  meaning  of  sect.  63  ; 
and  for  the  opinion  of  the  Court,  whether,  having  regard  to  the 
provisions  contained  in  the  will  prohibiting  the  sale  of  the  settled 
estate,  the  trustees  were  at  the  present  time  trustees  of  the 
settlement  made  by  the  will  for  the  purposes  of  the  Act ;  that,  if 
necessary,  the  trustees  might  be  appointed  trustees  of  the  will 
for  the  purposes  of  the  Act,  and  that  all  the  powers  conferred  by 
the  Act  upon  a  tenant  for  life  might  be  exercised  by  the  trustees 
on  behalf  of  the  infants  during  their  respective  minorities,  and 
that  they  might  be  at  liberty  to  join  in  selling  the  settled  estate 
on  behalf  of  the  infants. 

The  summons  was  heard  before  Mr.  Justice  North  on  the  5th 
of  May,  1888. 

H.  Warlters  Home,  for  the  Plaintiffs : — 

The  Plaintiffs  together  constitute  "  the  tenant  for  life  "  within 
the  meaning  of  sub-sect.  1  of  sect.  63  (1)  of  the  Settled  Land  Act, 

(1)  Sect.  63,  sub-sect.  1 :  "  Any  land,  instruments,  whether  made  or  passed 

or  any  estate  or  interest  in  land,  which  before  or  after,  or  partly  before  and 

under  or  by  virtue  of  any  deed,  will,  partly  after,  the  commencement  of 

or  agreement,  covenant  to  surrender,  this  Act,  is  subject  to  a  trust  or  direc- 

copy  of  court-roll.  Act  of  Parliament,  tion  for  sale  of  that  land,  estate,  or 

or  other  instrument,  or  any  number  of  interest,  and  for  the  application  or 
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1882,  of  the  estates  devised  by  the  will  in  trust  for  sale  :  In  re      C.  A. 
Powell  (1).    The  Plaintiffs  are  "for  the  time  being  beneficially  188S 
entitled  "  to  part  of  the  income  of  the  land,  or  to  the  Avhole  of  it,  j,^ 
if  the  trustees  think  fit.    The  land  is  now  "  subject  to  a  trust  for  f^^^^^y 
sale,"  though  there  is  a  direction  to  postpone  the  sale  for  a  Estate. 
limited  period.    The  object  of  the  Settled  Land  Act  was  to  make 
settled  land  saleable  by  the  person  who  is  entitled  to  the  income, 
and,  if  sect.  63  does  not  apply  to  such  a  case  as  the  present,  the 
result  will  be  that  the  Act  may  always  be  evaded  in  the  case  of 
a  settlement  by  Avay  of  trusts  for  sale  by  directing  that  no  sale 
shall  take  place  during  the  lives  of  a  number  of  young  persons. 
In  Wheelwright  v.  Walker  (2)  the  trust  for  sale  did  not  arise  until 
after  the  death  of  the  grandson  of  the  testator,  who  was  tenant 
for  life.    The  estate  was  not  at  once  converted  in  equity,  as  it  is 
in  the  present  case.    Sect.  63  does  not  say  that  the  trust  must 
be  for  sale  immediately. 


disposal  of  the  money  to  arise  from 
the  sale,  or  the  iucome  of  that  money, 
or  the  income  of  the  land  until  sale, 
or  any  part  of  that  money  or  income, 
for  the  benefit  of  any  person  for  his 
life,  or  any  other  limited  period,  or  for 
the  benefit  of  two  or  more  persons 
concurrently  for  any  limited  period, 
and  whether  absolutely,  or  subject  to 
a  trust  for  accumulation  of  income  for 
payment  of  debts  or  other  purpose, 
or  to  any  other  restriction,  shall  be 
deemed  to  be  settled  land,  and  the  in- 
strument or  instruments  under  which 
the  trust  arises  shall  be  deemed  to  be 
a  settlement ;  and  the  person  for  the 
time  being  beneficially  entitled  to  the 
income  of  the  land,  estate,  or  interest 
aforesaid  until  sale,  whether  abso- 
lutely or  subject  as  aforesaid,  shall  be 
deemed  to  be  tenant  for  life  thereof ; 
or  if  two  or  more  persons  are  so  en- 
titled concurrently,  then  those  per- 
sons shall  be  deemed  to  constitute 
together  the  tenant  for  life  thereof ; 


and  the  persons,  if  any,  who  are  for 
the  time  being  under  the  settlement 
trustees  for  sale  of  the  settled  land,  or 
having  power  of  consent  to,  or  appro- 
val of,  or  control  over  the  sale,  or  if 
under  the  settlement  there  are  no  such 
trustees,  then  the  persons,  if  any,  for 
the  time  being,  who  are  by  the  settle- 
ment declared  to  be  trustees  thereof 
for  purposes  of  this  Act  are  for  pur- 
poses of  this  Act  trustees  of  the  settle- 
ment." 

By  sub-sect.  (2) :  "  In  every  such 
case  the  provisions  of  this  Act  re- 
ferring to  a  tenant  for  life,  and  to  a 
settlement,  and  to  settled  land,  shall 
extend  to  the  person  or  persons  afore- 
said, and  to  the  instrument  or  instru- 
ments under  which  his  or  their  estate 
or  interest  arises,  and  to  the  land 
therein  comprised,  subject  and  except " 
as  thereinafter  provided. 

(1)  W.  N.  1884,  p.  67. 

(2)  23  Ch.  D.  752. 
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C.  A.  If  sect.  63  does  not  apply,  either  (1)  sub-sect.  1  (ix.)  of  sect.  58 
1888       or  sect.  59  applies. 

In  re 

Horne's  X.  Shadivell,  for  the  trustees  of  the  will : — 

Settled 

Estate.  rjij^^  eldest  SOU  of  the  testator  is  his  heir-at-law,  and  is  as  such 
entitled  to  the  land  on  failure  of  the  trusts,  and  he  is  capable  of 
dealing  with  his  interest :  In  re  Wells  (2)  ;  In  re  Morgan  (3). 


North,  J. : — 

I  do  not  see  my  way  to  making  the  order  which  is  asked  for 
under  any  of  the  sections  of  the  Act  which  have  been  referred  to. 
Sect.  63  is  headed  "  Settlement  by  way  of  trusts  for  sale  ;  "  its 
application  to  the  present  case  turns  upon  the  question  whether 
the  Matfield  property  is  "  subject  to  a  trust  or  direction  for  sale." 
The  will  contains  a  trust  for  sale  followed  by  a  proviso  or  direc- 
tion that  the  property  is  not  to  be  sold  until  the  expiration  of 
twenty-one  years  from  the  date  of  the  will,  and  there  is  a  further 
restriction  in  the  shape  of  a  direction  that  there  is  to  be  no 
conversion  so  long  as  the  testator's  wife  shall  remain  his  widow. 
The  latter  restriction  is  at  an  end,  because  the  wife  is  dead. 


(1)  Sect.  58,  sub-sect.  1:  "Eacli 
person  as  follows  shall,  when  the 
estate  or  interest  of  each  of  them  is  in 
possession,  have  the  powers  of  a  tenant 
for  life  under  this  Act,  as  if  each  of 
them  we]'e  a  tenant  for  life  as  defined 
in  this  Act  (namely)  :  (int.  aL) 

"  (ix.)  A  person  entitled  to  the  in- 
come of  land  under  a  trust  or  direction 
for  payment  thereof  to  him  during  his 
own  or  any  other  life,  whether  subject 
to  the  expenses  of  management  or  not, 
or  until  sale  of  the  land,  or  until  for- 
feiture of  his  interest  therein  on 
bankruptcy  or  other  event." 

Sect.  59.  "  Where  a  person,  who  is 
in  his  own  right  seised  of  or  entitled 
in  possession  to  land,  is  an  infant,  then 
for  purposes  of  this  Act  the  land  is 

(3)  24  Ch. 


settled  land,  and  the  infant  shall  be 
deemed  tenant  for  life  thereof." 

Sect.  60.  "  Where  a  tenant  for  life, 
or  a  person  having  the  powers  of  a 
tenant  for  life  under  this  Act,  is  an 
infant,  or  an  infant  would,  if  he  were 
of  full  age,  be  a  tenant  for  life,  or  have 
the  powers  of  a  tenant  for  life  under 
this  Act,  the  powers  of  a  tenant  for 
life  under  this  Act  may  be  exercised 
on  his  behalf  by  the  trustees  of  the 
settlement,  and  if  there  are  none, 
then  by  such  person  and  in  such 
manner  as  the  Court,  on  the  applica- 
tion of  a  testamentary  or  other  guar- 
dian or  next  friend  of  the  infant,  either 
generally  or  in  a  particular  instance, 
orders. 

(2)  W.  N.  1883,  p.  111. 
D.  114. 
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Under  the  circumstances  I  think  there  is  not  any  "  trust  or  direc-      c.  A. 
tion  for  sale  "  within  the  meaning  of  sect.  63.    If  you  omit  the  1888 
proviso  no  doubt  there  would  be  a  trust  for  sale.    But,  if  you  ^J^^ 
read  the  proviso  (and  it  is  part  of  the  will)  there  is  no  trust  for  |^^^^ed 
sale  until  the  expiration  of  the  period  mentioned  in  it.    I  do  not  Estate. 
think  that  the  testator's  declaration  that  real  estate  is  for  the     North,  j. 
purpose  of  transmission  to  be  impressed  with  the  quality  of  per- 
sonalty  from  the  time  of  his  death  confers  any  power  of  sale  at 
the  time  of  his  death.   In  my  opinion  there  is  no  trust  for  conver- 
sion at  the  present  time. 

It  appears  to  me  that  the  interest  of  the  Plaintiffs  is  not  such  as 
to  bring  them  within  sub-sect.  1  (ix.)  of  sect.  58.  None  of  the 
Plaintiffs  has  yet  attained  the  age  of  twenty-five,  and  therefore 
none  of  them  has  yet  acquired  an  absolute  interest  under  the 
trusts  of  the  will.  The  maintenance  clause  only  authorizes  the 
trustees  to  apply  "  the  whole  or  such  part  as  may  be  required  " 
of  the  annual  income  of  the  share  to  which  any  child  may  be 
entitled  in  expectancy  for  his  or  her  maintenance  or  education, 
and  the  surplus  is  to  be  accumulated — not  necessarily  for  the 
benefit  of  the  child  for  whose  maintenance  that  income  is 
applied ;  but — "  in  augmentation  of  the  share  whence  such  income 
shall  have  proceeded,  and  eventually  to  devolve  in  like  manner," 
that  is,  possibly  for  the  benefit  of  a  different  person.  It  appears 
to  me  that  none  of  the  Plaintiffs  are,  within  the  meaning  of  sub- 
sect.  1  (ix.),  "  entitled  to  the  income  of  land  under  a  trust  or 
direction  for  payment  thereof  to  him  during  his  own  or  any  other 
life."  I  am  not  aware  of  any  case  exactly  in  point,  and  none  has 
been  cited  to  me,  but  I  think  the  principle  of  In  re  Atkinson  (1) 
applies. 

Then  it  is  said  that  under  sect.  59  the  infants  are  to  be  deemed 
tenants  for  life  of  the  estate,  and  that  the  powers  of  a  tenant  for 
life  under  that  Act  can  be  exercised  on  their  behalf  by  the 
trustees  of  the  will.  But  it  is  clear  that  they  are  not  as  yet  en- 
titled in  possession  to  the  estates;  their  interests,  as  I  have 
already  pointed  out,  are  at  present  contingent,  and  they  are  not 
entitled  to  the  receipt  of  the  rents  and  profits.  They  cannot, 
therefore,  be  deemed  to  be  tenants  for  life  of  the  estate.  I  do 
(1)  30  Ch.  D.  605  ;  31  Cli.  D.  577. 
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C.  A.  not  see  liow  any  title  can  at  present  be  made  to  a  purchaser  of 
1888       the  estate. 

In  re 

Hoene's  H.  Warlters  Home,  asked  that  the  costs  of  the  application 
Estate,     might  be  paid  out  of  the  settled  estate.    Sect.  46,  sub-sect.  6, 

gives  power  to  order  this  even  in  the  case  of  an  unsuccessful 

application. 

NoKTH,  J.,  said  that  in  his  opinion  the  trustees  might  properly- 
pay  the  costs  out  of  the  settled  estate. 

W.  L.  C. 

C.  A.         From  this  decision  the  Applicants  had  appealed.    The  appeal 
was  heard  on  the  17th  of  May,  1888. 

Crackantliorpe,  Q.C.,  and  jH".  Warlters  Homey  in  support  of  the 
appeal : — 

Admitting  that  the  Applicants  cannot  be  said  to  be  entitled  in 
possession  to  this  land,  we  say  that  they  are  the  persons  absolutely 
entitled  in  equity  to  the  income  of  the  estate  until  it  is  sold,  and 
are  to  be  deemed  to  constitute  together  the  tenant  for  life  thereof 
within  sect.  63.  The  rents  and  profits  are  to  be  applied  at  the 
discretion  of  the  trustees  for  the  maintenance  and  education  of 
the  children,  and  such  part  as  is  not  so  applied  is  to  be  accumu- 
lated for  the  benefit  of  the  children  until  they  attain  twenty-five, 
but  if  none  of  the  children  attain  that  age  then  the  accumula- 
tions will  go  to  the  testator's  heir-at-law,  his  eldest  son. 

[They  cited  In  re  Powell  (1).] 
L.  L.  SJiadwell,  for  the  trustees. 

Cotton,  L.J. : — 

I  think  we  cannot  make  the  order  asked  for.  I  do  not  differ 
from  Mr.  Justice  North,  but  I  base  my  decision  on  this,  that  the 
present  Applicants  can  in  no  way  be  considered  tenants  for  life 
under  sect.  63,  because  they  cannot  be  said  to  be  beneficially 
entitled  to  the  land  or  the  income  until  sale.  The  testator  here 
has  given  the  trustees  discretionary  powers  of  maintenance  for 
(1)  W.  N.  1884,  p.  67. 
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the  children  entitled  in  expectancy,  subject  to  which  the  unap-      C.  A. 
plied  surplus  of  the  money  is  to  be  accumulated.    The  accumu-  1888 
lations  will  not  necessarily  be  for  the  benefit  of  the  children  for      in  re 
whom  the  income  was  applied,  and  therefore  the  children  are  not  ^ttled 
together  entitled  beneficially  to  the  income.    If  all  the  Appli-  Estate. 
cants  should  die  under  the  age  of  twenty-five,  then  the  accumu- 
lations of  income  will  go  to  the  heir-at-law  of  the  testator,  but  it 
cannot  be  said  that  he  is  now  beneficially  entitled  to  the  income. 
In  my  opinion  the  present  xlpplicants  have  no  right  to  assert 
that  they  are  entitled  to  the  land  or  the  money  arising  therefrom, 
and  therefore  they  are  not  entitled  to  the  order  for  which  they 
ask. 

Fky,  L. J.  :— 

I  am  of  the  same  opinion.  I  think  the  Applicants  cannot 
succeed.  I  am  very  much  inclined  to  adopt  the  view  taken  by 
Mr.  Justice  North,  that  sect.  63  does  not  apply,  because  the  trust 
for  sale  is  postponed.  The  trust  is  postponed  for  twenty-one 
years,  and  it  is  quite  open  to  possibility  that  the  trust  may  fail, 
if,  for  instance,  all  the  Applicants  should  die  under  the  age  of 
twenty-five.  I  do  not  think  that  it  is  a  trust  for  sale  under  the 
section.  I  also  agree  with  what  has  been  said  by  the  Lord 
Justice  that  there  is  no  one  at  present  beneficially  entitled  to  the 
income,  within  the  latter  part  of  the  section. 

Lopes,  L.  J. : — 

I  am  of  the  same  opinion.  I  should  have  doubts  whether  this 
case  could  be  brought  within  the  earlier  part  of  that  section.  I 
am  clear  that  it  does  not  come  within  the  latter  part.  The  appeal 
must  therefore  be  dismissed. 

Solicitors :  Home  &  Birhett. 

F.  G.  A.  W. 
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C.A.  SIDDELL  V.  YICKERS. 

1^^'^  E1886    S.  3299.1 
KEKEWICH, 

Talent — Provisional  Specification — Complete  Specification — "  Distinct  statement 

iVb-y. 24,  25,28,  of  the  invention  claimed^' — Patents,  Designs,  and  Trade  Marks  Act,  1883, 

29,30;  K      1     o  .  .                         '        i/  > 

Dec.  1,  2,  3,  5,  subs.  3,  4,  5. 


5,  6,  21. 

C.  A. 

1888 


The  enactment  in  sect.  5,  sub-sect.  5,  of  the  Patents,  Designs,  and  Trade 
Marks  Act,  1883,  that  a  complete  .specification  must  end  with  a  distinct 
1  3  4  5         statement  of  the  invention  claimed,  is  directory  only,  and  when  letters 
l\i  '  '        patent  have  been  granted,  they  will  not  be  invalid  because  it  has  not  been 

  complied  with. 

A  patent  is  not  rendered  invalid  by  the  fact  that  the  complete  specifica- 
tion describes  something  different  from  anything  specifically  referred  to  in 
the  provisional  specification,  provided,  that  what  is  so  described  comes 
within  the  nature  of  the  invention  described  in  general  terms  in  the  pro- 
visional specification. 

Decision  of  Kekewicli,  J.,  affirmed. 

This  was  an  action  to  restrain  infriogement  of  a  patent  for 
"  An  improved  mechanical  appliance  for  working  or  operating  on 
large  forgings  in  iron  or  steel." 

The  provisional  specification  (omitting  the  formal  parts)  was 
as  follows : — 

"  This  invention  relates  to  the  construction  and  application  of 
an  improved  and  more  simple  and  effective  mechanical  appliance 
or  means  for  working  or  operating  on  large  forgings  in  iron  or 
steel,  being  such  forgings  as  are  usually  made  under  a  hydraulic 
forging  press  or  machine. 

"  My  improved  appliance  consists  of  a  horizontal  bar  or  bars 
made  of  suitable  metal  and  fitted  with  suitable  pulleys  and  hooks, 
which  bar  or  bars  can  be  placed  or  fitted  on  either  side  of  the 
cross  head  of  the  forging-press  or  through  the  'pellet'  or  key-way. 

"  Clips,  or  grips,  or  ratchets  are  conveniently  arranged  so  as  to 
fix  on  or  hold  the  ingot  or  forging,  and  hooked  on  the  ratchet,  or 
clip,  or  grip  ;  and  in  operating,  when  the  press  lifts  up  or  is  raised, 
the  ingot  or  forging  will  be  turned  as  much  as  required  at  every 
stroke  or  operation  of  the  press. 

"  The  crank  bar  of  the  press  in  connection  with  the  wheel  and 
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endless  chain  thereof  will  raise  the  forging  from  the  anvil  at  the  G.  A. 

same  time  that  the  clip,  or  grip,  or  the  ratchet  is  turning  over  1888 

the  forging,  the  ratchet  being  suitably  fixed  for  turning  the  crane  Siudell 

wheel  over  which  the  endless  chain  passes.  Vickeks. 

"  The  ratchet  has  a  chain  attached  to  the  crane  girder  which   

will  travel  along  a  horizontal  bar  suitably  fixed  for  the  purpose, 
and  will  turn  over  the  ingot  or  forging  in  the  furnace." 

By  his  complete  specification  the  Plaintiff,  after  stating  the 
general  object  of  his  invention  in  substantially  the  same  terms 
as  par.  1  of  his  provisional  specification,  proceeded  to  say  that  in 
order  that  the  carrying  out  of  his  invention  in  practice  might  be 
fully  understood  he  had  illustrated  it  by  two  sheets  of  drawings. 
He  then  gave  a  detailed  description  of  his  invention,  a  summary 
of  which  will  be  found  in  the  judgment  of  Lord  Justice  Cotton, 
and  concluded  as  follows : — 

"Having  now  particularly  described  and  ascertained  the  nature 
of  my  said  invention,  and  in  what  manner  the  same  is  to  be  and 
can  be  performed,  I  hereby  declare  that  I  do  not  limit  myself  to 
the  precise  details  of  my  invention  as  hereinbefore  specified  and 
as  illustrated  by  the  accompanying  drawings,  because  equivalent 
modifications  or  variations  can  be  made  in  such  details  and  quite 
consistent  with  the  principles  or  characteristic  features  of  my 
invention,  and  in  conclusion  I  declare  that  what  I  claim  is  : — 
The  general  construction,  adaptation,  or  application,  and  the  com- 
bination and  use  of  the  several  parts,  in  the  whole  constituting 
improved  more  simple  and  efficient  appliances  or  means  for 
working  or  operating  on  iron  or  steel  forgings  substantially  as 
hereinbefore  set  forth  and  as  illustrated  on  the  accompanying 
drawings." 

The  Defendants  disputed  the  validity  of  the  Plaintiff's  patent 
on  various  grounds.  One  of  the  particulars  of  objection  was  that 
the  provisional  specification  of  the  alleged  invention  did  not 
describe  the  nature  thereof,  and  that  the  invention  claimed  in  the 
complete  specification  was  an  invention  different  from  and  larger 
than  that  described  in  the  provisional  specification.  Another 
objection  was  that  the  complete  specification  did  not  end  with  a 
distinct  statement  of  the  invention  claimed. 
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The  action  came  on  for  hearing  before  Mr.  Justice  Kekewich 
on  the  24th  of  November,  1887. 

Sir  B.  E.  Webster,  A.G.,  Aston,  Q.C.,  and  W.  N.  Laiuson,  for  the 
Plaintiff. 

■ 

Sir  H.  James,  Q.C.,  Moulton,  Q.C.,  and  W,  B.  Bousfield,  for  the 
Defendants : — 

The  patent  is  invalid,  as  the  Plaintiff  has  failed  to  comply  with 
the  rules,  and  his  specifications  are  defective.  There  are  many 
objections.  The  provisional  specification  fails  to  describe  the 
invention,  and  the  complete  specification  is  defective  without  the 
help  of  the  provisional :  United  Telejohone  Company  v.  Harrison  (1). 
Moreover,  portions  of  the  invention  are  not  new  and  other  por- 
tions are  not  useful,  and  in  parts  it  is  not  patentable.  The  words 
used  in  Bailey  v.  Boherton  (2)  occur  nowhere  else.  The  Plaintiff 
was  in  the  employment  of  the  Defendants  when  he  took  out  his 
patent  and  the  invention  has  always  been  used  by  them. 

1887.  Dec.  21.    Kekewich,  J.  :— 

The  questions  of  fact  were  disposed  of  at  the  trial,  and  I  have 
now  to  give  judgment  on  the  questions  of  law  arising  in  this 
case.  I  will  state  them  in  what  may  be  styled  historical  order, 
w^hich,  however,  is  not  the  order  in  which  they  were  argued  on 
either  side,  or  the  order  in  which  I  shall  find  it  convenient  to 
treat  them.    They  are  these : — 

1.  Was  the  Plaintiff  the  first  and  true  inventor  of  the  method 
of  turning  ingots  for  which  letters  patent  have  been  granted 
to  him  ? 

2.  Did  he  in  his  provisional  specification  adequately  describe 
the  nature  of  his  invention  pursuant  to  the  statutory  requirements  ? 

3.  Did  he  by  his  complete  specification  and  the  accompanying 
drawings  particularly  describe  and  ascertain  the  nature  of  the 
invention  and  in  what  manner  it  is  to  be  performed  pursuant  to 
the  statutory  requirements  ? 

4.  Does  the  complete  specification  end  with  a  distinct  state- 
ment of  the  invention  claimed  pursuant  to  the  like  requirements  ? 

(1)  21  Ch.  D.  720,  744.  (2)  3  App.  Cas.  1055. 
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5.  Has  the  invention  the  note  of  utility  ? 

6.  Have  the  Plaintiff's  privileges  conferred  by  the  letters  patent 
been  infringed  by  the  Defendants  ?  and 

7.  Is  the  Plaintiff  debarred  by  any  express  or  implied  agree- 
ment or  by  his  conduct  towards  the  Defendants  from  suing  them 
for  such  infringement  ? 

[His  Lordship  then  decided  (1)  that  the  Plaintiff  was  the  first 
and  true  inventor ;  (5)  that  his  invention  had  the  note  of  utility, 
as  the  employment  of  many  hands,  and  consequently  the  pay- 
ment of  large  wages  was  avoided,  though  part  of  the  invention 
called  the  "  gas  tongs  "  arrangement  had  not  been  put  in  practice. 
His  Lordship  then  proceeded : — ]  I  have  thus  far  treated  the 
case  as  if  the  Plaintiff's  specification  were  easy  reading,  or,  at 
least,  as  if  no  questions  of  construction  or  legal  effect  arose 
thereon,  and  I  have  therefore  treated  the  Plaintiff's  processes  as 
well  known  (as  of  course  they  were  to  all  engaged  in  the  case) 
instead  of  referring  to  his  language  or  to  the  extent  of  the  claim 
except  in  general  terms.  But,  in  truth,  serious  questions  arise 
on  the  specification,  and  with  these  I  must  now  deal.  It  is  said 
that  there  is  a  fatal  objection  to  the  provisional  specification  on 
the  ground  that  it  does  not  sufficiently  describe  the  nature  of  the 
invention  as  regards  one  particular  process,  namely,  that  which 
the  Defendants  have  described  and  claim  to  be  entitled  to  use, 
and  further,  that  the  complete  specification  does  not  end  with  a 
sufficient  claim,  as  is  required  by  the  statute  of  1883.  I  will  deal 
with  the  latter  question  first. 

The  claim  is  not  happily  framed.  It  is  conceived  in  language 
wisely  intended  to  be  comprehensive,  but  certainly  wanting  in 
precision.  It  moreover  employs  many  words  where  a  few  would 
have  sufficed  and  been  more  clear.  This,  however,  in  my  judg- 
ment is  not  sufficient  to  make  it  a  bad  claim.  The  statute 
requires  that  the  complete  specification  shall  "  end  with  a  distinct 
statement  of  the  invention  claimed."  It  does  not  mean  that  you 
are  to  find  at  the  end  of  the  specification  a  claim  which  read  and 
construed  alone  will  enable  you  to  say  how  the  several  details 
which  enter  into  nearly  all,  if  not  all  inventions,  are  to  be  put 
together,  or  what  several  modifications  are  possible  or  preferable, 
or  how  any  of  them  is  to  be  performed.    It  is  to  be  read  and 
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construed  with  the  explanations  in  letter-press  which  precede  it, 
and  with  the  figures,  if  figures  there  be,  which  illustrate  and 
assist  those  explanations.  Its  office  is  to  sum  up  what  has 
been  explained  in  detail,  and  to  state  distinctly,  that  is,  in  a 
manner  fairly  intelligible  to  the  competent  student,  what  is 
claimed  and,  if  necessary  for  distinctness,  what  is  not  claimed, 
so  as  if,  as  is  likely  and  usual,  the  copiousness  of  explanation 
and  illustration  has  proved  embarrassing  no  reasonable  doubt 
may  remain  as  to  what  is  of  the  essence  of  the  invention  and 
what  is  left  at  large  for  the  ingenuity  of  subsequent  workers  in 
the  same  field.  Notwithstanding  the  criticisms,  the  short  effect 
of  which  I  have  already  stated,  my  own  conclusion  is,  and  the 
evidence  bearing  on  the  point  supports  it,  that  the  Plaintiff's 
specification  fulfils  these  conditions.  It  says  in  sufficiently 
clear  language  that  the  patentee  claims  no  one  of  the  parts 
which  are  mentioned,  but  that  he  does  claim  the  combination 
of  those  parts  in  the  whole  also  mentioned  and  for  the  pur- 
poses which  have  been  previously  described.  It  is  vague,  I 
think,  but  not  uncertain.  The  vagueness  is  in  form  not  in 
substance. 

Turning  back  to  the  question  arising  on  the  provisional  speci- 
fication, I  must,  before  considering  how  the  law  stands  on  the 
authorities  and  applying  it  to  this  particular  case,  state  what,  to 
my  mind,  the  real  question  is.  There  is  nothing  more  important 
to  the  proper  consideration  of  a  point  of  law  than  to  state  that 
point  in  a  correct  as  well  as  precise  form.  The  elaborate,  skilful, 
and  powerful  arguments  for  the  Defendants  have  assumed  the 
question  to  be  (as  I  above  stated  it)  whether  there  is  a  fatal 
objection  to  the  provisional  specification  on  the  ground  that  it 
does  not  sufficiently  describe  the  nature  of  the  invention  as 
regards  one  of  the  processes  described  and  claimed  in  the  com- 
plete specification.  This  I  think  is  misleading  and  wrong.  If 
it  were  right  I  should  be  bound  to  construe  the  provisional  speci- 
fication according  to  the  ordinary  rules  of  construction  without 
reference  to  any  other  document.  I  should  of  course  be  entitled 
to  information  of  the  common  knowledge  respecting  the  manu- 
facture mentioned,  the  instruments  employed  in  it,  and  their  use, 
and  further,  I  should  be  entitled  to  the  evidence  of  experts  to 
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explain  terms  of  art,  and  to  tell  me  how  they  would  necessarily  C.  A. 
or  properly  be  used  by  an  intending  patentee.  But  with  that  18S8 
assistance  I  should  be  obliged  to  be  content,  and  possibly,  nay  siddell 
probably,  I  should  fail  to  ascertain  the  full  meaning  of  the  docu-  yjckeks 
ment,  or,  as  regards  some  part  of  it,  be  unable  to  give  it  any 
intelligent  meaning  at  all.  The  real  meaning  might  all  the  while 
be  at  my  feet,  be  within  easy  reach  by  only  turning  over  a  page, 
and  yet  I  might  be  compelled  to  tell  the  patentee  of  a  useful  and 
valuable  invention  that  he  was  out  of  Court  because  in  his  natural 
and  proper  eagerness  to  secure  the  fruits  of  his  industry  he  had 
unfortunately  employed  language  unintelligible  only  by  reason 
of  the  want  of  fullness,  which  though  capable  of  explanation  must 
not  be  explained.  I  do  not  think  that  this  is  the  intention  of 
the  legislative  provisions  found  alike  in  the  Act  of  1852  and  the 
Act  of  1883,  that  the  provisional  specification  must  "  describe  the 
nature  of  the  invention,"  as  must  also,  be  it  observed,  the  com- 
plete specification,  which  is  also  to  contain  other  important 
particulars  indicating  its  more  complete  character.  The  real 
question  is,  not  whether  the  provisional  specification  is  defective, 
but  whether  the  complete  specification  is  excessive.  I  do  not 
mean  that  a  provisional  specification  may  not,  standing  alone, 
fail  to  fulfil  the  statutory  requirements  and  be  objected  to  on 
that  ground,  but  that  where,  as  here,  it  is  said  that  one  of  the 
three  processes  claimed  by  the  complete  specification  is  not  to 
be  found  in  the  provisional,  you  must  first  read  and  construe  the 
complete  specification,  and  having  done  that  you  must  turn  to 
the  provisional  specification,  and  with  the  aid  of  the  knowledge 
of  what  has  been  claimed  by  the  latter  decide  whether  on  a  fair 
interpretation  each  essential  part  of  that  claim  is  covered  by  the 
former. 

This  mode  of  stating  the  question  is  consonant  to  the  decided 
questions.  Lord  Justice  Fry,  in  United  Telephone  Comjmmj  v. 
Harrison  (1),  deals  with  the  point  in  that  manner  on  page  742. 
He  states  the  discovery  as  described  in  the  complete  specification, 
and  then,  after  examining  the  authorities,  he  turns,  on  page  745, 
to  the  provisional  specification  to  see  whether  it  covers  the  dis- 
puted ground.  The  judgment  of  Chief  Baron  Polhch  in  Neivall 
(1)  21  Ch.  D.  720. 
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0.  A.      V.  Elliot  (1),  and  Vice-Chancellor  Wood  in  Curtis  v.  Flatt  (2) 
1888       follow  the  same  lines.    It  may  be  suggested  that  those  of  Lord 
SiDDELL    Cairns  and  Lord  BlaeJcburn  in  Bailey  v.  Bolerton  (3)  do  not ;  but 
VicKBRs     although  in  their  addresses  to  the  House  of  Lords  they  refer  to 
Kek^h  J         provisional  specification  before  the  complete  specification,  I 

  think  that  logically  they  must  be  understood  to  have  treated 

them  in  reverse  order.  The  form  of  judgment  is  consistent  with 
this,  and  so  is  the  reference  by  Lord  BlaeJcburn  at  page  1073  to 
the  nonconformity  of  the  complete  specification  with  the  provi- 
sional specification.  It  must  be  remembered  that  Judges  express 
their  opinions  at  the  conclusion  of  a  case,  that  is,  after  hearing 
the  evidence  and  arguments  on  either  side,  and  it  by  no  means 
follows  that,  because  they  put  one  fact  or  point  of  law  first,  there- 
fore it  occurred  first  to  their  minds. 

Except  as  regards  the  claim  with  which  it  ends  (about  which  I 
have  said  what  occurs  to  me),  there  is  no  question  on  the  complete 
specification  before  me.  It  describes  the  nature  of  the  invention 
in  three  processes,  each  of  which  is  depicted  on  the  figures  re- 
ferred to,  and  I  have  it  proved  that  a  competent  workman,  with 
this  document  before  him,  would  have  no  difficulty  in  producing 
the  instruments  mentioned.  One  of  these  is  an  instrument  com- 
bined of  wheel,  endless  chain,  lever,  and  ratchet,  to  be  worked  by 
hand  or  other  convenient  machinery,  to  be  substituted  for  manual 
labour,  such  as  a  crane-wheel.  Knowing  this,  I  have  to  ask 
myself  whether  the  particular  process  is  so  indicated  in  the  pro- 
visional specification  that  I  may  hold  the  nature  of  the  invention 
to  be  there  described.  Before  examining  the  language,  I  must 
inquire  by  what  rules  I  am  to  be  guided  in  that  examination. 
Here,  happily,  I  find  full  and  precise  directions  in  the  decisions 
of  several  Judges,  differing  in  form  of  expression,  but  not  at  all 
in  essential  character. 

These  are  some  of  the  decided  cases,  but  the  list  is  by  no 
means  exhaustive :  In  re  Newall  and  Elliot  (4) ;  Neivall  v.  Elliot,  in 
the  Court  of  Exchequer  (5) ;  Baileij  v.  Bolerton,  in  the  House 
of  Lords;  and  United  Telephone  Compantf  v.  Harrison,  before 
Lord  Justice  Frij  (6).    The  judgment  of  Chief  Baron  Pollock 

(1)  10  Jur.  (N.S.)  954.  (4)  4  C.  B.  (KS.)  269. 

(2)  3  Ch.  D.  135,  n.  (5)  10  Jur.  (N.S.)  954,  955. 

(3)  3  App.  Gas.  1055.  (6)  21  Ch.  D.  720. 
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in  Newall  v.  Elliot  (1)  is  instructive.    He  says  tliat  tlie  object  of  0.  A. 

the  statute,  in  requiring  a  provisional  specification,  is  to  call  1888 

on  the  patentee  when  he  applies  for  the  patent  "  to  give  some  Siddell 

notion  what  his  invention  is,"  and  that  the  object  of  the  pro-  yjckers 

visional  as  well  as  of  the  complete  specification  is  "to  ascer-  — 

*  Kekewich.  J 


tain  the  identity  of  the  invention,  and  to  make  it  certain  that 
the  patentee  shall  ultimately  obtain  his  patent  for  that  inven- 
tion which  he  presented  to  the  Attorney-General  in  the  first 
instance."  This  entirely  accords  with  the  judgment  in  the  Court 
of  Common  Pleas  between  the  same  parties,  which  says  (2) :  "  But 
the  office  of  the  provisional  specification  is  only  to  describe 
generally  and  fairly  the  nature  of  the  invention,  and  not  to  enter 
into  all  the  minute  details  as  to  the  manner  in  which  the  inven- 
tion is  to  be  carried  out ;  otherwise  the  provisional  specification 
must  be  as  full  as  the  complete  specification,  and  drawn  with 
as  much  care  and  deliberation."  I  will  not  quote  the  language 
of  Lord  Blaclcburn  in  Bailey  v.  Roherton  (3),  who  carefully  explains 
the  office  of  the  provisional  specification,  and  the  obligation  laid 
upon  the  patentee  by  the  statute  which  requires  it.  He  amplifiefi 
and  expounds,  but  does  not  in  the  slightest  degree  vary,  the  rules- 
laid  down  in  the  other  cases.  Lord  Justice  Fry  professed  ta 
follow,  and  did  follow,  Bailey  v.  Roherton.  The  language  of  Lord' 
Blachhmi,  in  that  case,  he  quotes  at  length.  He  also  quotes  a 
pithy  saying  of  Sir  George  Jessel,  engrafted  into  his  own  judg- 
ment, an  extract  from  which  I  must  myself  quote  because  it  so 
exactly  and  yet  concisely  expresses  the  law  on  the  point.  On 
page  747  he  says:  "I  agree  that  the  provisional  specification 
need  not  describe  the  manner  in  which  an  invention  is  to  be 
carried  into  effect.  I  agree  that  it  need  not  describe  the  nature 
of  the  invention  otherwise  than  roughly ;  but  it  ought  to  do  so 
fairly  and  honestly." 

I  must  apply  this  rule  to  the  case  in  hand.  Mr.  SiddelVs  pro- 
visional specification  is  certainly  rough  enough.  It  would  have 
been  difficult  to  frame  one  more  certain  to  provoke  criticism. 
Knowing,  however,  from  the  complete  specification,  of  what  he 
intended  to  give  a  notion,  I  can  manage,  not  without  difficulty. 


(1)  10  Jur.  (N.S.)  955. 


(2)  4  C.  B.  (N.S.)  293. 


(3)  3  App.  Cas.  1055. 
H  2 
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0.  A.  but  yet  I  think  fairly  and  honestly,  to  establish  the  required 
1888  identity. 

SiDDELL  [His  Lordship  then  stated  the  parts  of  the  specification  which 
VicKEEs  -^^^  opinion  established  the  identity,  and  referred  to  the  evi- 
dence on  that  point.  The  sixth  question,  as  to  infringement, 
was  little  more  than  formal.  As  to  the  seventh  question,  which 
his  Lordship  said  was  started  by  himself,  he  decided  that  there 
was  nothing  which  would  justify  the  Court  in  holding  that  the 
Plaintiff  had  waived,  as  against  the  Defendants,  the  right  to 
insist  on  any  of  his  patent  privileges,  and  still  less  that  he  had 
granted  an  irrevocable  license  to  the  Defendants.] 

The  result  is  that  I  have  decided  in  the  Plaintiff's  favour  all 
the  points  except  that  concerning  the  use  by  the  Defendants  of 
what  is  called  the  automatic  action.  I  am  reluctant  as  against 
infringers,  and  especially  as  against  such  infringers,  to  make  the 
generally  successful  plaintiff  pay  any  costs,  and  I  do  not  think 
that  the  issue  is  sufficiently  distinct  to  compel  me  to  do  so.  As, 
however,  some  evidence  was  devoted  to  it,  I  shall  relieve  the 
Defendants  from  that  part  of  the  costs. 

The  Plaintiff  is  entitled  to  judgment  for  an  injunction  with 
costs  on  the  higher  scale,  except  as  above  mentioned. 

C.  M. 


The  Defendants  appealed,  and  the  appeal  was  argued  on  May  1, 
3,  4,  5,  7, 1888. 

Sir  H,  James,  Q.C.,  Moiilton,  Q.C.,  and  W,  B.  Bousfield,  for  the 
Appellants : — 

The  nature  of  the  invention,  as  indicated  by  the  provisional 
specification,  was  the  turning  over  of  forgings  by  means  of  ratchet 
clips  or  grips,  fixed  to  the  ingot,  and  working  from  a  horizontal 
bar  that  was  fixed  to  the  crosshead.  Then  the  arrangement 
which  is  chiefly  dealt  with  by  the  complete  specification  is  one 
which  has  no  horizontal  bar  fixed  to  the  crosshead.  The  com- 
plete specification  therefore  goes  beyond  the  provisional  specifi- 
cation, and  includes  what  is  not  comprised  in  it.  The  patent  is 
therefore  bad.  Then  the  provision  of  sect.  5,  sub-sect.  5,  is  not 
complied  with,  for  the  complete  specification  does  not  end  with 
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a  distinct  statement  of  the  invention  claimed.  There  is  a  claim  C.  A. 
at  the  end,  but  it  is  so  vague  that  it  throws  no  light  upon  what  1888 
the  inventor  claims.  Siddell 

V. 

Sir  B.  E.  Webster,  A.G Aston,  Q.C.,  and  W.  N.  Laivson,  for  the 
Plaintiff:— 

This  complete  specification  merely  developed  the  general 
statements  of  the  provisional  specification.  An  inventor  must 
not  put  into  his  complete  specification  a  new  invention  which  he 
had  not  in  his  mind  when  filing  his  provisional  specification ; 
but  if  the  provisional  specification  contains  a  general  description 
of  the  invention  patented  the  law  is  satisfied,  no  matter  how 
inaccurate  or  obscure  that  description  may  be.  The  Act  of  1883 
did  not  create  provisional  specifications,  nor  was  it  intended  to 
alter  the  law  as  to  them  ;  it  is  substantially  the  same  as  the  Act 
of  1853.  The  law  on  the  subject  is  defined  by  Bailey  v.  Boher- 
ton  (1)  ;  Woodward  v.  Sansum  (2).  Then  as  to  the  vagueness  of 
the  claim,  we  say  that  the  patentee  has  shewn  what  his  invention 
is.  What  he  says  is  in  substance  this :  "  1  have  pointed  out 
three  things.  I  have  found  out  the  combination  of  an  endless 
chain  wheel  and  ratchet.  I  have  found  out  the  gas  tongs  which 
can  be  put  as  a  clip,  grip  or  ratchet  on  the  forging.  I  can  use 
the  endless  chain,  actuated  by  the  w^eight  of  the  forging,  or  I 
can  use  it  working  independently  by  means  of  pulling  down  the 
lever.  I  can  use  that  together  with  a  clip  or  grip  on  the  forging, 
or  I  can  use  them  independently." 

Sir  H.  James,  in  reply. 

18,88.  May  18.    Cotton,  L.J.  :— 

This  is  an  appeal  by  the  Defendants  against  the  judgment  of 
Mr.  Justice  Kelceivich  restraining  them  from  an  alleged  infringe- 
ment of  the  Plaintiff's  patent.  Several  objections  have  been 
taken  to  the  validity  of  the  patent,  and  before  considering  them. 
I  think  it  best  to  construe  the  specification,  and  see  what  it  is 
that  the  Plaintiff  claims  to  protect  as  his  invention.  After 
carefully  considering  it,  I  think  that  he  claims  various  separate 
(1)  3  App.  Cas.  1055.  (2)  4  Eep.  Pat.  Cas.  166,  174. 
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combinations,  and  also  a  combination  of  them  all.  Now,  first  of 
all,  with  reference  to  fig.  1,  sheet  1,  with  which  he  begins,  he 
claims  a  combination  of  a  wheel  and  an  endless  chain,  the  wheel 
having  cogs  inside  which  are  operated  upon  by  a  lever  with 
a  ratchet,  so  as  to  turn  the  wheel,  this  apparatus  being  sus- 
pended from  an  overhead  railway.  The  ratchet  may  be  acted 
upon  either  by  the  lever  being  operated  upon  by  external  force, 
or  by  the  end  of  the  lever  when  the  chain  slacks  coming  into 
the  slack  of  the  chain,  in  which  case  when  the  wheel  and  chain 
are  drawn  up,  so  that  the  chain  supports  the  weight  of  the 
ingot,  the  chain  is  straightened,  and  operates  upon  the  ratchet 
automatically.  Then,  after  thus  dealing  with  the  wheel  and 
ratchet  as  supported  independently  from  an  overhead  railway,  he 
deals  with  them  as  supported  by  a  crank  bar  fitted  to  the  cross- 
head  of  the  steam  hammer  or  hydraulic  press.  Then  he  also 
claims  what  has  been  called  the  gas  tongs  arrangement ;  that  is 
to  say,  he  suspends  from  a  horizontal  bar,  passed  through  the 
cross-head  of  the  hammer  or  press,  hooks  which  act  on  a  lever 
rigidly  connected  with  what  he  calls  a  clip  or  ratchet  grip,  which 
grasps  the  ingot  to  be  forged.  When  the  horizontal  bar  is  let 
down  by  the  descent  of  the  hammer  or  press  the  clip  slips  over 
the  ingot,  and  when  the  hammer  or  press  is  raised  the  clip  is 
pulled  up,  grasps  the  ingot  again,  and  pulls  it  round.  I  think 
it  evident  from  his  description  that  he  claims  the  endless  chain 
wheel  and  ratchet  as  combined  with  what  I  will  call  the  gas 
tongs  arrangement,  when  all  of  them  are  used  together  with  the 
press  or  the  hammer.  He  also,  I  think,  claims  the  combination 
of  the  wheel  ratchet  and  endless  chain  separately,  that  is  to  say 
as  suspended  by  the  overhead  railway,  and  he  also  claims  the 
other  portions  of  what  he  has  described,  if  they  are  used  sepa- 
rately. That,  I  think,  appears  from  this  passage  of  the  specifi- 
cation :  "  The  appliance  as  shewn  at  figs.  1  and  2,  on  sheet  1 
can  also  be  used  in  combination ;  in  fact,  each  arrangement  of 
appliance  can  be  used  either  separately  or  combined  for  the  pur- 
poses of  lifting,  slinging,  or  turning  over  the  ingot  or  forging 
when  in  the  furnace,  under  the  press  or  hammer,  or  w^hen  being 
otherwise  operated  on."  He  does  not  claim  the  wheel  and  end- 
less chain  by  themselves,  because  that  is  a  very  old  combination. 
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but  lie  does  claim,  in  my  opinion,  the  wheel  and  endless  chain  C.  A. 

when  the  wheel  is  furnished  with  internal  cogs  and  operated  1888 

upon  by  the  ratchet,  either  automatically  or  by  the  application  Siddell 

of  external  force  to  the  end  of  the  lever.    Those,  in  my  opinion,  yjckers 

are  the  inventions  he  claims,  the  whole  combination,  or  the  ^   

'  Cotton,  L.J. 

separate  parts  which  I  have  mentioned  when  used  as  separate   

combinations. 

Having  expressed  my  opinion  as  to  what  the  invention  claimed 
is,  I  will  now  go  to  the  objection  that  the  patent  is  bad  because 
the  invention  claimed  in  the  complete  specification  goes  beyond 
the  invention  the  nature  of  which  is  explained  in  the  provisional 
specification.    The  provisional  specification  is  provided  for  under 
sect.  5,  sub-sect.  3,  and  all  that  is  required  by  that  sub-section  is 
that  the  provisional  specification  must  describe  the  nature  of  the 
invention  and  be  accompanied  by  drawings  if  required.    Now,  I 
think  that  this  provisional  specification  does  sufficiently  describe 
the  nature  of  the  invention,  and  before  I  go  into  it  I  will  refer 
to  what  I  said  in  the  case  of  Woodward  v.  Sansum  (1),  to  which 
I  adhere.    An  objection  was  taken  there  on  the  ground  of 
nonconformity  of  the  complete  to  the  provisional  specification, 
and  I  said  (2) :  "  I  think  that  although  there  is  a  different 
mode  of  carrying  out  the  improvement  contemplated  by  the 
plaintiff  in  his  second  patent,  and  described  in  sheet  3,  from  that 
which  is  practically  described  in  the  provisional  specification,  the 
whole  of  it  comes  within  the  invention  the  nature  of  which  he 
has  described  in  his  provisional  specification.    It  is  true  that  in 
his  provisional  specification  he  has  stated  a  different  mode  of 
carrying  his  invention  into  effect,  from  that  which  he  stated  in 
sheet  3  of  his  complete  specification ;  but  if  both  are  really  within 
the  same  invention,  described  though  not  minutely  but  in  general 
terms  in  the  provisional  specification,  then  the  patent  will  not  be 
bad,  simply  because  a  different  mode  of  carrying  the  same  inven- 
tion into  operation  is  described  in  the  complete  specification,  and 
even  although  that  may  be  an  improvement  on  what  is  described 
in  his  provisional  specification ;  because  a  patentee  putting  in  a 
provisional  specification  shewing  the  nature  of  his  invention  is 
not  bound  to  describe  the  way  in  which  that  can  be  carried 
(1)  4  Rep.  Pat.  Gas.  166.  (2)  4  Rep.  Pat.  Cas.  174. 
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into  effect  and  operation,  but  if  he  does  describe  a  way  of  doing 
it,  and  before  he  files  his  complete  specification,  he  either  finds 
out  improvements  in  that  way  or  a  different  way  of  carrying  into 
effect  that  which  is  described  as  his  invention  in  the  provisional 
specification,  he  is  bound  to  give  the  public  the  benefit  of  what 
he  has  discovered  as  regards  the  mode  of  carrying  the  invention-, 
the  nature  of  which  must  be  described  in  the  provisional  speci- 
fication, into  effect,  even  although  there  may  be  improvement 
and  even  invention  which  was  not  known  to  him  at  the  time." 
[His  Lordship  then  compared  the  specifications  and  stated  his 
conclusion  to  be  that  the  invention  described  in  the  complete 
specification  did  not  go  beyond  that  indicated  in  the  provisional 
specification.]  As  that  is  my  view  I  do  not  enter  into  the 
question  what  would  be  the  effect  of  the  complete  specification 
going  beyond  the  nature  of  the  invention  indicated  in  the  pro- 
visional specification.  Whether  such  nonconformity  would  vitiate 
the  patent  is  a  question  on  which  it  is  not  necessary  in  the 
present  case  to  give  any  opinion,  and  I  think  it  better  not  to  give 
any,  that  I  may  be  free  to  deal  with  it  if  it  should  hereafter  call 
for  decision. 

Having  cleared  away  that  first  objection  I  go  to  that  on  the 
form  of  the  complete  specification.  Sub-sect.  5  of  sect.  5  of  the 
Act  of  1883  says  :  "  A  specification,  whether  provisional  or  com- 
plete, must  commence  with  the  title,  and  in  the  case  of  a  com- 
plete specification  must  end  with  a  distinct  statement  of  the 
invention  claimed."  It  is  said  here  that  the  complete  specifica- 
tion does  not  end  with  a  distinct  statement  of  what  the  Plaintiff 
claims.  There  are  two  questions,  of  course,  to  be  considered  with 
reference  to  this  objection.  Is  there  a  distinct  statement  within, 
the  meaning  of  the  5th  section  ?  If  there  is  not,  what  is  the 
effect  of  the  deficiency  upon  the  patent  ?    The  statement  is  this : 

I  declare  that  what  I  claim  is  the  general  construction,  adapta- 
tion or  application,  and  the  combination  and  use  of  the  several 
parts  in  the  whole,  constituting  improved  more  simple  and 
efficient  appliances  or  means  for  working  or  operating  on  iron  or 
steel  forgings  substantially  as  hereinbefore  set  forth  and  as 
illustrated  on  the  accompanying  drawings."  Kow  if  it  were 
necessary  to  decide  the  question  I  should  not  hold  that  the 
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requisitions  of  sect.  5  had  not  been  complied  with.  Sub-sect.  5  C.  A. 
of  sect.  5  requires  that  a  complete  specification  shall  end  with  a  1888 
distinct  statement  of  the  invention  claimed.  Before  this  Act,  Siddell 
there  was  no  necessity  in  any  case  for  a  claim.  A  claim  was  yickers 
very  useful  in  order  to  prevent  it  being  contended  that  the 
specification  described  the  invention  in  such  a  way  as  to  claim 
that  which  was  old.  Very  frequently  the  object  of  a  claim  was 
rather  to  disclaim — "  I  do  not  claim  so  and  so,  but  what  I  do 
claim  is  so  and  so,  or  I  claim  the  whole  combination.  I  do  not 
claim  the  particular  parts  which  are  old."  Or  it  may  be  that  a 
man  might  claim  the  whole  combination,  and  also  he  would  say 
that  "  I  claim  so  and  so  (a  particular  part  of  the  combination)  as 
being  my  invention."  Of  course,  if  he  did  not  particularize  what 
he  claimed  and  the  description  of  his  invention  included  some- 
thing which  apparently  he  claimed  and  which  could  be  shewn  to 
be  old,  that  would  vitiate  the  patent.  It  is-  now  for  the  first 
time  required  by  the  present  statute  that  there  shall  be  a  state- 
ment of  what  the  patentee  claims.  I  understand  "  distinct " 
there  to  mean  independently  of  and  apart  from  the  mere  descrip- 
tion of  the  nature  of  his  invention  and  of  the  way  in  which  it  is  to 
be  carried  into  effect.  He  must  state  what  he  claims  and  what 
he  does  not  claim.  Here  I  think  that  the  patentee  has  done  so 
sufficiently,  though  roughly  and  indefinitely,  and  not  in  the  way 
in  which  it  ought  to  be  done. 

But  supposing  the  statement  of  the  invention  claimed  not  to 
be  such  as  is  required  by  sect.  5,  sub-sect.  5,  that  in  my  opinion 
will  not  vitiate  the  patent.  When  a  complete  specification  is 
brought  before  the  Comptroller  he  examines  it  and  he  takes 
advice;  he  may  require  the  specification  to  be  amended,  and 
there  is  an  appeal  to  the  Attorney-General.  There  is  nothing  in 
the  Act  which  says  that  if  the  complete  specification  does  not 
contain  that  distinct  statement  the  patent  shall  be  bad,  and  the 
requisition  is  to  be  found  in  a  section  which  refers  to  the  appli- 
cation for  a  patent  and  contains  requisitions  the  neglect  of  which 
can  hardly  be  contended  to  make  the  patent  bad.  It  may  be  that 
the  neglect  to  comply  with  some  of  these  requisitions  will  make 
the  patent  bad,  not  because  of  any  enactment  in  this  section  but 
because,  according  to  law,  the  specification  must  so  describe  the 
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C.  A.  invention,  that  the  public  may  know  what  the  invention  is  and 
1888  how  it  is  to  be  carried  into  execution.    But  in  my  opinion  that 
SiDDELL  is  provided  for  by  sect.  26,  sub-s.  3,  which  enacts  that,  "  Every 
VicKEKs  gi^ound  on  which  a  patent  might,  at  the  commencement  of  this 
  Act,  be  repealed  by  scire  facias  shall  be  available  by  way  of 

Cotton,  Xi.  J. 

  defence  to  an  action  of  infringement  and  shall  also  be  a  ground 

of  revocation."  Now,  it  may  well  be  that  the  whole  of  the  com- 
plete specification  and  the  statement  of  claim  taken  together  may 
be  so  indefinite  that  it  cannot  be  discovered  either  what  the 
invention  claimed  is  or  how  to  carry  it  into  effect,  and  then 
under  the  old  law,  and  not  under  any  express  provision  of  this 
Act  of  Parliament,  the  patent  will  be  bad,  because  the  inventor 
has  not  done  that  which  he  is  bound  to  do,  and  that  is  open  under 
sub-sect.  3  of  sect.  26.  In  my  opinion  the  requisition  in  sect.  5, 
sub-sect.  5,  must  be  considered  as  a  mere  direction  to  be  attended 
to  by  the  Comptroller  and  the  law-officer  when  the  matter  comes 
before  them,  and  if  they  are  satisfied,  then  unless  independently 
of  this  provision  the  specification  is  so  indefinite  as  to  make  the 
patent  bad,  the  mere  fact  that  there  is  not  a  compliance  with 
this  or  with  other  provisions  of  this  section  will  not  of  itself  make 
the  patent  bad.  I  am  of  opinion,  therefore,  that  this  objection 
also  fails.  [His  Lordship  then  proceeded  to  consider  other  objec- 
tions which  had  been  taken  to  the  patent,  and  gave  his  reasons 
for  disallowing  them.] 

Fey,  L.J.  :— 

Lord  Justice  Cotton  has  very  fully  discussed  the  questions  which 
arise  in  this  case.  I  have  had  the  benefit  of  conferring  with  him 
and  discussing  these  questions  with  him  during  the  interval 
between  the  argument  and  to-day,  and  I  concur  in  the  conclusion 
arrived  at  by  the  Lord  Justice,  and  with  one  exception  I  concur 
in  the  reasoning  by  which  he  has  arrived  at  that  conclusion.  The 
exception  to  which  I  refer  is  with  regard  to  the  5th  sub-sect,  of 
sect.  5  of  the  Act  of  1883  which  requires  that  the  complete 
specification  shall  "  end  with  a  distinct  statement  of  the  inven- 
tion claimed."  I  differ  from  his  opinion  that  this  complete 
specification  satisfies  that  requirement.  It  appears  to  me  that 
the  intention  of  the  Legislature  is  reasonably  plain  from  the 
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V. 

ViCKERS. 
Fry,  L.J. 


words  I  have  read,  but  I  think  that  they  are  illustrated  by  form  C.  A. 
C.  which  is  given  in  the  schedule  to  the  Act,  and  which,  having  1888 
provided  for  a  statement  of  the  invention,  concludes  in  this  way :  siddkll 
"  Having  now  particularly  described  and  ascertained  the  nature 
of  my  said  invention,  and  in  what  manner  the  same  is  to  be  per- 
formed, I  declare  that  what  I  claim  is  (1)  ....  (2)  ...  . 
(3)  .  .  .  .  &c."  and  the  marginal  note  is  "  Here  state  distinctly 
the  features  of  novelty  claimed."  Now,  turning  to  this  specifica- 
tion, I  find  that  it  concludes  thus : —  Having  now  particularly 
described  and  ascertained  the  nature  of  my  said  invention  and  in 
what  manner  the  same  is  to  be  and  can  be  performed,  I  hereby 
declare  that  I  do  not  limit  myself  to  the  precise  details  of  my 
invention  as  hereinbefore  specified,  and  as  illustrated  on  the  ac- 
companying drawing,  because  equivalent  modifications  or  varia- 
tions can  be  made  in  such  details  and  quite  consistent  with  the 
principles  or  characteristic  features  of  my  invention."  I  pause 
there  to  observe  that  the  author  of  this  specification  knows  the 
distinction  between  the  principles  and  characteristic  features  of 
his  invention  and  those  details  which  are  unessential.  Now  it 
occurs  to  me  that  those  principles  and  characteristic  features  are 
the  very  things  he  ought  to  have  explained  to  us  in  his  claim. 
He  ought  to  have  told  us  in  his  claim  succinctly  and  distinctly 
what  were  the  principles  and  characteristic  features  of  the  inven- 
tion. But  instead  of  that,  he  tells  the  reader  that  there  are  such 
features  and  that  there  are  such  principles,  but  leaves  them  to 
find  them  out  from  reading  the  whole  specification.  Then  the 
specification  proceeds,  "  And  in  conclusion  I  declare  that  what  I 
claim  is  the  general  construction,  adaptation,  or  application,  and 
the  combination  and  use  of  the  several  parts,  in  the  whole  con- 
stituting improved,  more  simple  and  efficient  appliances  or  means 
for  working  or  operating  on  iron  or  steel  forging  substantially 
as  hereinbefore  set  forth  and  as  illustrated  on  the  accompanying 
drawings."  The  effect  of  that  is  to  throw  the  reader  back  by 
reference  to  the  whole  of  what  has  gone  before,  with  the  additional 
difficulty  created  by  a  direction  to  distinguish  that  which  is  the 
substance  from  that  which  is  not  the  substance.  Now  in  my  view 
that  is  not  in  any  proper  sense  a  distinct  statement  of  the  inven- 
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0.  A.      tion  claimed,  because,  as  I  have  already  said,  you  are  thrown  back 
1888       upon  the  whole  of  the  specification.    I  cannot,  therefore,  agree 
SiDDELL    ^^ith  the  Lord  Justice  in  thinking  that  this  specification  has  satis- 
VicKERs  requirement  of  the  statute : — but  I  do  agree  with  him 

in  thinking  that  the  want  of  satisfaction  of  that  requirement  is 
— —  by  no  means  fatal  to  the  validity  of  the  patent.  The  require- 
ment occurs,  as  has  been  already  pointed  out,  in  the  5th  section  of 
the  Act  of  1883,  a  section  which,  as  it  appears  to  me,  is  through- 
out directory.  In  saying  this,  I  do  not  mean  to  affirm  that  there 
are  not  directions  there  given  the  non-observance  of  which  would 
be  fatal,  but  I  mean  that  the  whole  scope  and  object  of  the  section 
is  to  give  particular  directions  with  regard  to  the  application  for 
and  the  granting  of  the  letters  patent.  This  is  one  of  a  bundle 
of  enactments  which  all  have  to  do  with  the  application  for  and 
the  granting  of  a  patent.  Let  me  take  the  1st  sub-section  of 
sect.  5 :  ^'  An  application  for  a  patent  must  be  made  in  the  form 
set  forth  in  the  1st  schedule  to  this  Act,  or  in  such  other  form 
as  may  be  from  time  to  time  prescribed ;  and  must  be  left  at,  or 
sent  by  post  to,  the  patent  office  in  the  prescribed  manner." 
Suppose  there  were  a  variation  in  form  in  the  application  actually 
made  from  that  set  forth  in  the  schedule  or  prescribed  by  the 
general  rules,  and  the  objection  was  waived  by  the  Comptroller 
and  the  law  officers  and  the  patent  duly  granted,  it  would  in  my 
opinion  be  monstrous  to  hold  that  the  variance  from  the  form 
would  be  fatal  to  the  letters  patent.  So  again,  suppose  instead 
of  the  application  being  left  at  or  sent  by  post  to  the  Patent 
Office,  it  had  been  sent  to  the  private  house  of  the  Comptroller, 
and  the  business  had  been  transacted  there,  and  it  had  never 
reached  the  Patent  Office,  and  the  patent  had  been  properly 
granted,  it  would  in  my  judgment  be  monstrous  to  say  that  that 
fact  avoided  the  letters  patent.  I  think,  therefore,  that  although 
there  are  contained  in  the  5th  section  certain  requirements,  the 
non-observance  of  which  would  be  fatal,  that  result  follows,  not 
from  the  5th  section,  which  is  purely  directory,  but  either  from 
the  nature  of  the  requirements  or  from  the  other  provisions  of 
the  statute.  That  may  be  illustrated  very  well  by  the  4th  sub- 
section, "  A  complete  specification,  whether  left  on  application  or 
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subsequently,  must  particularly  describe  and  ascertain  the  nature      C.  A. 
of  the  invention,  and  in  what  manner  it  is  to  be  performed,  and  1888 
must  be  accompanied  by  drawings,  if  required."    If  the  specifi-  Siddell 
cation  does  not  comply  with  that,  then  under  the  26th  section  of  yickees. 
the  same  statute  it  would  be  open  to  apply  for  the  revocation  of 

the  letters  patent,  or  it  would  be  a  ground  of  defence  to  an  action  

for  infringement.  I  come,  therefore,  to  the  conclusion  that 
although  in  my  opinion  this  complete  specification  did  not  con- 
clude with  a  distinct  statement  such  as  is  required  by  the  Act, 
that  defect  is  not  made  a  ground  for  revocation  under  the  26th 
section  of  the  Act,  and  is  not  fatal  to  the  validity  of  the  patent. 
In  all  other  respects  I  do  not  desire  to  add  anything,  but  concur 
in  the  judgment  of  the  Lord  Justice. 

Lopes,  L.J. : — 

There  are  two  matters  only  to  which  I  wish  shortly  to  refer. 
With  regard  to  the  objection  of  nonconformity  between  the  pro- 
visional and  the  complete  specification,  this  matter  was  very  care- 
fully considered  in  Woodward  v.  Sansum  (1),  and  having  referred 
to  the  decision  in  that  case  I  think  that  the  objection  fails. 

With  regard  to  the  objection  that  the  complete  specification 
does  not  end  with  a  distinct  statement  of  the  invention  claimed, 
I  agree  with  Lord  Justice  Fry.  I  think  that  a  distinct  state- 
ment must  mean  something  more  than  a  separate  paragraph.  I 
think  the  Legislature  meant  a  concise  statement  of  the  main 
features  of  the  invention,  something  to  which  the  reader  might 
readily  refer  and  learn  therefrom,  without  referring  to  the  body 
of  the  specification,  what  the  characteristic  features  of  the  inven- 
tion claimed  were.  Applying  this  to  the  present  case,  the  state- 
ment of  claim  here  seems  to  me  to  be  too  loose,  rendering  it 
necessary  for  the  reader,  in  order  to  ascertain  the  characteristic 
features  of  the  invention,  to  refer  to  the  body  of  the  specification. 
But  if  it  is  not  a  distinct  statement  of  claim,  then  the  question 
arises  how  far  does  that  affect  the  patent.  I  entirely  agree  with 
the  rest  of  the  Court  that  the  statute  in  this  respect  is  only 
directory,  and  that  the  non-compliance  with  this  direction  does 
not  invalidate  the  patent.  In  all  other  respects  I  entirely  agree 
(1)  4  Rep.  Pat.  Ca?.  106. 
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0.  A.  with  the  judgment  of  my  learned  brethren,  and  think  that  this 
1888       appeal  fails. 

SiDDELL        Solicitors  for  Plaintiff:  J.  H.  &  J.  Y,  Johison. 
VicKEBs.       Solicitors  for  Defendants :  Cattarns,  Jehu,  &  Hughes,  agents  for 
Younge,  IVlJson  &  Co.,  Sheffield, 

H.  C.  J. 


C.  A.  In  re  BEYFUS  AKD  MASTERS'S  CONTEACT. 

1888 


June 


[18S8    B.  430.] 

Vendor  and  Purchaser  —  Misdescription  — Conditions   of  Sale  —  Underlease 
descrihed  as  Lease — Condition  that  Misdescription  shall  7iot  annul  the  Sale, 

Houses  offered  for  sale  were  stated  in  the  particulars  to  be  held  for  ninety 
years  from  the  24th  of  June,  184i,  at  a  ground  rent  of  £21.  The  4th 
condition  provided  that  the  title  should  commence  "with  the  lease 
under  which  the  vendor  holds  dated  11  July,  1845."  The  5th  condition 
stated  that  "  the  description  of  the  property  in  the  particulars  is  believed 
to  be  correct,  but  if  any  error  shall  be  found  therein  the  same  shall  not 
annul  the  sale,  nor  shall  any  compensation  be  allowed  in  respect  thereof." 
The  vendor  was  in  fact  entitled  to  an  underlease  for  the  residue  of  the 
term  of  ninety  years  less  two  days  at  a  peppercorn  rent,  and  the  owner  of 
the  two  days  could  not  be  found  : — 

Held,  by  the  Court  of  Appeal,  that  the  representation  that  the  property 
was  held  by  lease  when  it  was  in  fact  held  by  underlease  was  a  fatal  mis- 
description, unless  it  was  cured  by  the  5th  condition,  and  that  the  5th  con- 
dition did  not  apply,  for  that  "  error  in  the  description  of  the  property  " 
meant  a  misdescription  of  the  corporeal  property,  not  a  mistake  in  the 
description  of  the  vendor's  title  : 

Held,  therefore  (affirming  the  decision  of  Kay,  J.),  that  a  good  title  was 
not  shewn. 

Dictum  of  Jessel,  M.E.,  in  Camherwell  and  South  London  Building 
Society  v.  HoUoway  (1)  disapproved. 

By  a  lease  of  the  11th  of  July,  1845,  thirty-two  messuages  were 
demised  to  W,  Dennis,  a  builder,  for  ninety  years,  from  the  24th 
of  June,  1844,  at  the  yearly  rent  of  £3  10s.  each,  the  covenants 
and  conditions  being  made  to  apply  separately  to  the  several 
houses,  so  that  they  were  in  effect  held  under  separate  leases. 

Dennis  on  the  13th  of  February,  1846,  mortgaged  all  the 
houses,  and  shortly  afterwards,  with  the  concurrence  of  the  mort- 

(1)  13  Ch.  D.  760. 
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gagee,  sold  and  assigned  six  of  them  to  Simpson,  who,  by  indenture       C.  A. 
of  the  16th  of  December,  1846,  mortgaged  them  to  Sivaine  by  1888 
demise  reserving  the  last  two  days  of  the  term.    In  January,      in  re 
1849,  the  mortgagee,  in  exercise  of  a  power  of  sale,  and  without  '^masters's^ 
the  concurrence  of  the  mortgagor,  assigned  these  six  messuages  Contract. 
to  a  purchaser  for  the  residue  of  the  original  term  less  the  two 
days.    In  October,  1870,  the  person  claiming  under  the  will  of 
the  purchaser  sold  and  assigned  to  Thome  for  the  residue  of  the 
term  of  ninety  years  less  two  days.   Thome  died  in  1886,  leaving 
a  will  of  which  Masters  was  the  executor  and  trustee. 

In  1887  Masters  put  up  the  six  houses  for  sale  in  one  lot, 
describing  them  in  the  particulars  as  "  held  for  ninety  years  from 
the  24th  of  June,  1844  (forty-seven  years  being  unexpired  at 
Midsummer,  1887),  at  the  moderate  ground  rent  of  £3  10s.  per 
annum  each  house,  or  together  £21  per  annum." 

Among  the  conditions  of  sale  were  the  following  : — 

"  4.  The  vendor  will  within  seven  days  from  the  day  of  sale 
deliver  to  the  purchaser  or  his  solicitor  an  abstract  of  title  to  the 
property,  such  abstract  to  commence  with  the  lease  under  which 
the  vendor  holds,  dated  the  11th  day  of  July,  1845,  a  copy  or 
abstract  whereof  will  be  produced  at  the  time  of  sale,  and  may  be 
inspected  two  days  before  that  date  at  the  offices  of  Messrs.  Cow- 
land  &  Choivne  as  aforesaid,  and  the  purchasers  shall  be  deemed 
to  purchase  with  full  knowledge  of  the  covenants  and  provisions 
contained  therein.  The  original  lease,  and  a  mortgage  by  the 
original  lessee  dated  the  13th  of  February,  1846,  are  not  in  the 
vendor's  possession,  and  the  purchaser  shall  not  require  produc- 
tion of  the  same  or  either  of  them,  but  shall  be  satisfied  with  the 
production  of  an  attested  copy  thereof,  which  will  be  handed  over 
with  the  title  deeds  on  completion  of  the  purchase. 

"  5.  The  property  is  sold  subject  to  existing  tenancies  and  to 
all  rights  of  way  and  other  easements  (if  any)  affecting  the  same, 
and  the  identity  of  the  property  offered  for  sale  with  that  con- 
tained in  the  muniments  of  title  shall  be  admitted.  The  descrip- 
tion of  the  property  in  the  particulars  is  believed  to  be  correct, 
but  if  any  error  shall  be  found  therein  the  same  shall  not  annul 
the  sale,  nor  shall  any  compensation  be  allowed  the  vendor  or 
purchaser  in  respect  thereof. 
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C.  A.  «  6.  The  purchaser  shall  bear  the  expense  of  stamping  all  un- 
1888  stamped  or  improperly  stamped  documents  (if  any)  and  register- 
Inre      iug  all  Unregistered  documents  (if  any),  and  if  necessary  of 

"^ASTERs^s^  getting  in  any  outstanding  estate." 

Contract.  .-it 
  The  purchaser  required  the  outstanding  two  days  to  be  got  in. 

It  was  found,  however,  that  this  was  practically  impossible  as  the 

necessary  parties  could  not  be  found.    The  purchaser  therefore 

took  out  a  summons  to  have  it  declared  that  a  good  title  had  not 

been  shewn  on  the  ground  of  the  vendor's  not  having  complied 

with  the  requisition  to  get  in  the  two  days,  and  on  the  ground 

that  the  particulars  were  incorrect  in  stating  that  the  premises 

were  held  for  ninety  years  from  the  24th  of  June,  1844. 

Mr.  Justice  Kay  in  Chambers  made  an  order  that  the  vendor 
should  within  two  months  procure  at  his  own  expense  an  assign- 
ment of  the  original  term,  and  that  unless  he  did  so  within  that 
period  the  contract  should  be  rescinded,  and  that  the  vendor 
should  pay  the  purchaser  his  costs  of  investigating  the  title,  return 
the  deposit  with  interest,  and  pay  the  costs  of  the  application. 

The  vendor  appealed. 

Wliiteliorne,  Q.C.,  and  Morshead  for  the  Appellant : — 

We  cannot  deny  that  there  is  a  misdescription,  but  we  contend 
that  it  is  not  in  itself  a  fatal  one,  and  that  if  it  were  it  is  covered 
by  the  5th  and  8th  conditions.  Madeley  v.  Booth  (1)  is  against  us, 
but  the  reasons  given  for  the  judgment  are  unsound,  as  appears 
from  Doe  v.  Byron  (2) ;  it  has  been  disapproved  of  by  Jessel,  M.E., 
in  Camherwell  and  South  London  Building  Society  v.  Holloway  (3), 
and  cannot  now  be  regarded  as  law. 

[BowEN,  L.J. : — The  observation  of  the  Master  of  the  EoUs  was 
not  necessary  to  his  decision.] 

The  misdescription  is  not  of  such  a  character  as  to  warrant 
setting  aside  the  contract :  Bartlett  v.  Salmon  (4).  Parties  can 
contract  as  they  please,  and,  if  they  choose  to  agree  that  a  mis- 
description shall  not  avoid  the  contract,  effect  will  be  given  to  the 
stipulation,  unless  the  misdescription  is  of  so  gross  a  character 

(1)  2  De  G.  &  Sm.  718.  (3)  13  Cli.  D.  754,  760. 

(2)  1  0.  B.  623.  (4)  6  D.  M.  &  G.  33. 
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that  the  purchaser  would  get  something  quite  different  from  C.  A. 
what  he  contracted  to  buy.  1888 


TFry,  L.J. : — In  Bartlett  v.  Salmon  (1)  the  bill  to  rescind  was      In  re 
L  .       ^  ^  Beyfus  and 

dismissed  without  costs,  though  it  alleged  fraud,  and  the  Lord  Masters's 

Chancellor  held  that  none  was  proved.    Does  not  that  shew  that 

specific  performance  would  not  have  been  decreed  ?] 

Our  case  is  like  Bartlett  v.  Salmon,  the  summons  is  by  the  pur- 
chaser to  rescind. 

[Fry,  L.J. : — Does  not  "  error  in  the  description  of  the  pro- 
perty "  mean  misdescription  of  the  material  thing,  the  houses  ?] 

The  property "  ought  to  be  held  to  denote  that  which  is 
offered  for  sale,  i.e.  the  vendor's  interest  in  the  houses,  not  the 
houses  themselves.  The  purchaser  will  be  no  worse  off  with  the 
underlease  than  with  the  original  lease — in  fact  better,  for  he  will 
not  be  bound  by  the  covenants  in  the  original  lease. 

[Fry,  L.J. : — The  purchaser  cannot  surrender  to  the  freeholder 
and  get  a  new  lease.  Have  you  any  case  where  the  Court  has 
compelled  the  person  who  bought  a  lease  to  take  an  assignment 
of  an  underlease  ?] 

We  do  not  know  of  any. 

[Cotton,  L.J. : — The  language  of  condition  4  is  against  hold- 
ing that  a  misdescription  of  this  kind  can  be  intended  to  be 
covered  by  condition  5. 

Fry,  L.J. : — In  Henderson  v.  Hudson  (2)  it  was  laid  down  that 
describing  an  underlease  as  a  lease  was  a  fatal  misdescription.] 

In  White  v.  Ciiddon  (3),  a  misdescription  similar  to  this  was 
held  not  to  entitle  the  purchaser  to  compensation. 

Everitt,  Q.C.,  and  E.  Ford,  for  the  purchaser,  were  not  called 
on. 

Cotton,  L.J.  :— 

It  is  conceded  that  the  particulars  and  conditions  of  sale  re- 
present that  the  vendor  had  a  lease  of  the  property  though  he 

(1)  6  D.  M.  &  G.  33.  (2)  15  W.  E.  860. 

(3)  8  CI.  &  F.  766. 
Vol.  XXXIX.  /  1 
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0.  A.  had  in  fact  only  an  underlease.  It  is  admitted,  therefore,  that 
1888  the  description  was  not  correct.  Mr.  IVIiiteJiorne,  however,  con- 
In  re  tended  that  the  misdescription,  if  otherwise  fatal,  was  cured  by 
Masters?^  the  conditions  of  sale.  The  order  under  appeal  goes  on  to  direct 
Contract,  rescission  of  the  contract,  and  it  may  be  a  question  whether  it 
Cotton,  L.J.  was  right  in  going  so  far,  but  the  Appellant  took  no  objection  on 
that  ground,  and  the  only  question  we  are  asked  to  decide  is 
whether  a  good  title  according  to  the  conditions  has  been  shewn. 
It  is  argued  that  the  vendor  is  protected  by  the  5th  condition, 
which  says,  "  The  description  of  the  property  in  the  particulars 
is  believed  to  be  correct,  but  if  any  error  shall  be  found  therein 
the  same  shall  not  annul  the  sale,  nor  shall  any  compensation  be 
allowed  the  vendor  or  purchaser  in  respect  thereof."  In  my 
opinion,  "  property  "  there  means  the  physical  thing  which  was 
sold,  viz.,  the  houses.  In  condition  4  the  vendor  says  he  will 
"  deliver  to  the  purchaser  or  his  solicitor  an  abstract  of  title  to 
the  property,  such  abstract  to  commence  with  the  lease  under 
which  the  vendor  holds  dated  the  11th  day  of  July,  1845."  The 
vendor  does  not  hold  under  this  lease,  but  under  an  underlease. 
I  cannot  conceive  that  condition  5  applies  to  a  misdescription  of 
this  kind.  It  applies  to  a  misdescription  of  the  physical  property, 
not  to  a  mistake  in  the  description  of  the  title  to'it.  The  defect, 
then,  is  not  cured  by  the  condition.  There  is  abundant  authority 
in  support  of  the  proposition  that  describing  what  is  sold  as  a 
lease  when  it  is  in  fact  an  underlease  is  a  material  misdescription. 
The  appeal  therefore  fails. 

BowEN,  L.J. : — 

I  think  that  the  meaning  of  the  words  "  description  of  the  pro- 
perty "  in  condition  5  is  best  got  at  by  taking  the  usual  meaning 
of  that  expression,  and  looking  at  the  other  conditions  of  sale. 
Condition  4  provides  that  the  vendor  is  to  deliver  an  abstract  of 
title,  which  is  to  commence  with  the  lease  under  which  the  vendor 
holds,  which  is  afterwards  referred  to  in  the  same  condition  as 
"  the  original  lease,"  and  the  condition  states  that  the  rents  were 
apportioned  by  the  lease.  This  shews  that  "  description  of  pro- 
perty "  in  the  particulars  does  not  include  statements  as  to  the 
lease  itself.    The  condition  goes  on  to  provide  that  no  compensa- 
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tion  shall  be  giv^en  for  misdescription,  which  throws  light  on  the      C.  A. 
meaning.    An  intending  purchaser  conld  satisfy  himself  by  in-  1888 
spection  whether  the  physical  property  had  been  described  with      jn  re 
sufficient  accuracy,  and  we  ought  not  to  extend  a  condition  of  ^^^s^er^'^^ 
this  kind  to  misdescription  which  he  could  not  discover  till  he  re-  Contract. 
ceived  the  abstract  of  title.   I  think,  therefore,  that  the  difference    Bwen,  l.j. 
between  the  thing  sold  and  the  description  of  it  in  the  particulars 
is  fatal. 

Great  stress  was  laid  on  a  dictum  of  the  late  Master  of  the 
KoUs  in  Gamherwell  and  South  London  Building  Society  v.  Sollo- 
ivmj  (1),  dissenting  from  Madeletj  v.  Booth  (2).  It  must,  however, 
be  observed  that  the  remark  of  the  Master  of  the  Eolls  was  not 
material  to  his  decision,  for  in  that  case  the  purchaser  had  notice 
at  the  auction  of  the  true  nature  of  the  interest  which^  he  was 
going  to  buy.  This  remark,  therefore,  though  made  by  a  great 
Judge,  cannot  in  my  opinion  displace  the  decision  in  Madeley  v. 
Booth.  In  Hay  ford  v.  Griddle  (3),  Lord  Bomilly  says,  "  a  contract 
to  assign  a  lease  is  not  satisfied  by  granting  or  assigning  an 
underlease,"  and  he  gives  as  the  reason  that  an  underlessee  is 
exposed  to  the  risk  of  forfeiture  through  acts  done  by  his  im- 
mediate lessor. 

Fry,  L.j.  :— 

I  am  of  the  same  opinion.  It  is  contended  that  the  5th  con- 
dition cures  the  error  of  description,  but  I  take  the  same  view  of 
that  condition  as  my  learned  Brethren,  first,  because  it  appears 
to  me  to  give  the  most  natural  meaning  to  the  words  "  description 
of  the  property ;  "  and  secondly,  because  we  ought  not  to  give  an 
enlarged  meaning  to  words  which  restrict  the  rights  of  a  pur- 
chaser in  relation  to  a  description  which  he  has  no  opportunity  of 
verifying.  The  vendor  professed  to  give  him  information,  and 
told  him  that  he  held  under  a  lease  of  the  11th  of  July,  1845,  a 
copy  of  which  could  be  inspected.  I  do  not  think  that  the  con- 
dition can  be  held  to  apply  to  such  a  misstatement  as  this. 

It  was  urged  that  an  underlease  is  the  same  thing  as  a  lease,  or 
better.    In  some  respects  it  may  be  better,  but  it  is  not  the  same, 

(1)  13  Ch.  D.  754,  760.  (2)  2  De  G.  i&  Sm.  718. 

^3)  22  Beav.  477,  480. 
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0.  A.  and  in  some  respects  it  is  worse.   The  outstanding  two  days  would 

1888  make  it  impossible  for  the  tenant  to  surrender  the  lease  to  the 

Xn  re  freeholder  and  take  a  new  lease. 
Beyfus  and 

Mastebs's  Solicitors  for  vendor :  Coivlard  &  Choivne. 
Contract. 

  Solicitors  for  purchaser  :  Beyfus  &  Beyfus. 

H.  C.  J. 


In  re  MOOEE. 
TKAFFOKD  v.  MACONOCHIE. 

[1887    M.  4279.] 

Will — Legacy — Husband  and  Wife — Gift  luliile  living  a^part — Condition — 

Limitation. 

A  testator  directed  his  trustee  to  pay  to  his  sister  M. "  during  such  time 
as  she  may  live  apart  from  her  husband,  before  my  son  attains  the  age  of 
twenty-one  years,  the  sum  of  £2  10s.  per  week  for  her  maintenance  whilst 
so  living  apart  from  her  husband."  M.  and  her  husband  were  married  some 
years  before  the  date  of  the  will,  and  never  lived  apart  till  some  time  after 
the  death  of  the  testator.    The  testator  s  son  was  living  and  an  infant : — 

Held,  that  the  bequest  to  M.  was  not  to  be  construed  as  a  gift  to  her 
during  the  joint  lives  of  herself  and  her  husband  until  the  son  attained 
twenty-one,  upon  a  condition,  which  might  have  been  rejected  as  against 
the  policy  of  the  law,  that  she  and  her  husband  should  not  live  together, 
but  as  a  limited  gift  of  weekly  payments  to  be  made  during  a  period  the 
commencement  and  duration  of  which  were  fixed  in  a  way  which  the  law 
does  not  allow,  and  that  the  gift  was  void. 
Decision  of  Kay,  J.,  afiirmed. 

Brown  v.  Peck  (1)  and  Wren  v.  Bradley  (2)  considered. 
The  distinction  between  gifts  on  condition  and  gifts  by  way  of  limitation, 
discussed. 

JOEN  MOOBE,  who  died  on  the  17th  of  April,  1885,  by  his 
will  dated  the  2nd  of  April,  1885,  after  appointing  one  Trafford 
his  trustee,  and  appointing  a  guardian  of  his  infant  son,  John 
William  Moore,  proceeded  as  follows :  "  I  give  and  bequeath  to 
my  trustee  all  property  of  which  I  am  possessed  or  entitled  to, 
or  over  which  I  have  any  disposing  power,  upon  trust  (after  pay- 
ment thereout  of  my  debts,  funeral  and  testamentary  expenses) 
to  pay  to  my  sister  Mary  Maconochie  during  such  time  as  she  may 
live  apart  from  her  husband,  before  my  son  attains  the  age  of 
twenty-one  years,  the  sum  of  £2  10s.  per  week  for  her  mainten- 
(1)  1  Eden.  140.  (2)  2  De  G.  &  Sm.  49. 


C.  A. 

1887 
KAY,  J. 
Bee.  7,  14. 

1888 
C.  A. 

June  7,  8,  9. 
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Moore. 
Trafford 

V. 

Maconochie. 


ance  whilst  so  living  apart  from  her  husband  :  and  upon  trust  as  C.  A. 
to  one  moiety  of  my  said  trust  estate  to  pay  the  same  to  my  said  1888 
son  on  his  attaining  the  age  of  twenty-one  years ;  and  as  to  the  ^J^g 
other  moiety  thereof  upon  trust  to  pay  the  same  to  my  said  son 
on  his  attaining  the  age  of  twenty-five  years,"  with  a  gift  over  on 
the  death  of  his  said  son  under  the  age  of  twenty-five  years. 

Mary  Maconochie  and  her  husband  were  married  in  1866,  and 
they  had  never  lived  apart  until  the  latter  part  of  1886,  more 
than  a  year  after  the  death  of  the  testator,  when  they  ceased  to 
live  together.  The  testator  was  well  aware,  at  the  date  of  his  will, 
that  they  were  living  together,  but  he  had  quarrelled  with  the 
husband  and  had  not  been  for  several  years  on  speaking  terms 
with  him. 

The  testator's  son  survived  him  and  was  still  an  infant. 

This  was  an  originating  summons  taken  out  by  the  trustee  of 
the  will  against  Mrs.  Maconochie  for  the  decision  of  the  question 
whether  she  was  entitled  to  payment  of  the  legacy  of  £2  10s. 
per  week,  discharged  from  the  restriction  imposed  by  the  testator. 

Upon  the  summons  coming  on  in  Chambers,  his  Lordship 
directed  it  to  be  adjourned  into  Court  for  argument;  that  a 
guardian  ad  litem  should  be  appointed  to  the  testator's  infant 
son,  and  that  the  infant  should  be  separately  represented. 

The  summons  was  heard  before  Mr.  Justice  Kay  on  the  7th  of 
December,  1887. 

G.  Williamson,  for  the  Plaintiff. 

Marten,  Q.C.,  and  Whitehouse,  for  the  Defendant,  Mrs.  Macono- 
chie : — 

The  provision  for  payment  of  the  weekly  sums  while  Mrs.  Mac- 
onochie is  living  apart  from  her  husband,  is  a  provision  by  way 
of  condition  which  is  clearly  illegal  and  void  as  against  public 
policy.  The  rule  is  that,  where  there  is  a  gift  with  a  condition 
annexed  which  is  illegal,  the  Court  will  strike  out  the  illegal  con- 
dition, and  leave  the  rest  of  the  gift :  Brown  v.  PecJc  (1) ;  Wren  v. 
Bradley  (2)  ;  Bean  v.  Griffiths  (3)  ;  Cartivright  v.  Cartivright  (4)  ; 
E,  V.  W.  (5) ;  Egerton  v.  Earl  Brownloio  (6).    So  that  this  gift 

(1)  1  Eden.  140.  (4)  3  D.  M.  &  G.  982. 

(2)  2  De  G.  &  Sm.  49.  (5)  3  K.  &  J.  382. 

(3)  1  Jur.  (N.S.)  1045.  (6)  4  H.  L.  C.  1. 
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0.  A.      should  be  read  thus  :  "  to  my  sister  Mary  Maconochie  during  such 
1888       time  as  she  may  live  before  my  son  attains  the  age  of  twenty-one 
^JJ^g      years,  the  sum  of  £2  10s.  per  week  for  her  maintenance."  Such 
MooKE.     a  condition  as  that  imposed  by  this  will  can  only  be  upheld 
Teajfoed   ^■j^Qj.Q     cannot  influence  the  conduct  of  the  husband  and  wife, 
MAcoyocHiE.     ^j^ere  they  are  living  apart  already  :  Sheivell  v.  Dwarris  (1). 
[Kay,  J.,  referred  to  Webb  v.  Grace  (2).] 

Methold,  for  the  testator's  infant  son : — 

[Kay,  J. : — The  question  is  whether  I  am  bound  by  Brown  v. 
Feeh  (3).] 

This  particular  question  does  not  appear  to  have  been  argued 
in  that  case.  Moreover  it  ought  not  to  be  regarded  as  an  autho- 
rity on  the  present  case,  for  there  the  Lord  Keeper  considered 
that  the  qualification  annexed  to  the  gift  was  a  condition,  whereas 
here  it  is  a  limitation.  Then  in  Wren  v.  Bradley  (4)  there  were 
two  gifts,  one  clearly  with  a  condition  subsequent,  and  the  other 
in  the  shape  of  a  limitation,  but  Yice-Chancellor  Knight  Bruce 
did  not  distinguish  between  the  two.  Cartivriglit  v.  CartwrigJit  (5) 
is  really  in  my  favour,  for  it  is  clear  that  if  it  had  been  a  limita- 
tion— as  it  is  here — and  not  a  condition,  the  decision  would  have 
been  the  other  way.  There  Brown  v.  PecTc  is  cited  by  Lord  Justice 
Turner  in  his  judgment  as  an  authority  upon  a  condition  only, 
and  not  a  limitation.  Heath  v.  Leivis  (6)  exactly  covers  this  case, 
and  is  a  distinct  authority  for  reading  this  as  a  limitation.  The 
distinction  between  a  condition  and  a  limitation  is  there  clearly 
pointed  out.  If  this  is  a  good  limitation,  then  the  bequest  fails 
to  take  effect,  because  the  event  on  which  alone  the  payments 
are  to  be  made  has  not  happened.  If,  on  the  other  hand,  it  is 
bad,  then  the  whole  gift  is  void  :  CocJcsedge  v.  CocJcsedge  (7). 

[He  also  referred  to  Nicol  v.  Nicol  (8)  as  to  the  effect  of  an 
agreement  between  husband  and  wife,  prior  to  a  judicial  separa- 
tion, for  making  a  provision  for  the  wife,  where  cohabitation  is 
subsequently  resumed.] 

Whitehoiise,  in  reply. 

(1)  Joh.  172.  (5)  3  D.  M.  &  G.  982. 

(2)  2  Ph.  701.  (6)  Ibid.  954. 

(3)  1  Eden.  140.  (7)  14  Sim.  244;  5  Hare,  397. 

(4)  2  r»e  G.  ^  Sin.  49.  (8)  31  Ch.  1).  524. 
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.1887.  Dec.  14,  Kay,  J.,  (after  reading  the  bequest  and  stating  c.  A. 
the  facts,  continued)  : —  1888 


Before  applying  rules  of  law  to  a  provision  of  this  kind  it  is     _l_n  re 

proper  to  determine,  independently  of  any  such  rule,  what  is  the  Tjt^pogD 

construction  of  this  bequest.  ^^ 

Maconochie. 

Independently  of  any  rule  of  law  or  decided  case,  the  con-   

struction  of  the  words  which  I  have  read  is  indisputable.  It  is  a 
gift  of  a  fixed  sum  every  week  during  a  certain  period.  To  that 
period  there  are  two  limits :  it  is  not  to  extend  in  any  case  be- 
yond the  joint  lives  of  the  husband  and  wife  and  the  time  when 
the  testator's  son  attains  twenty-one  ;  but  the  payments  are  only 
to  be  made  during  such  part  of  that  period  as  3Iary  Maconocliie  may 
be  living  apart  from  her  husband,  and  for  her  maintenance  while 
so  living  apart.  As  matter  of  construction  it  is  impossible  to  hold 
that  any  of  these  payments  are  given  to  her  while  living  with 
her  husband.  The  living  apart  from  her  husband  is  of  the  essence 
of  the  gift  in  this  sense — that  it  is  the  measure  of  the  duration  of 
these  payments. 

It  has  been  argued  that  it  must  be  treated  as  a  legacy  given 
upon  a  condition  precedent,  which,  being  against  the  policy  of 
the  law,  must  be  rejected,  leaving  the  legacy  free  from  condition. 
If  it  be  treated  as  a  gift  of  an  indefinite  number  of  weekly  pay- 
ments of  £2  10s.,  there  being  a  condition  attached  to  each  that 
in  the  week  for  which  it  is  payable  the  legatee  should  be  living 
apart  from  her  husband,  if  the  condition  be  rejected,  it  must  fail 
because  the  number  of  payments  is  undefined. 

In  other  words,  if  it  be  a  gift  of  so  many  sums  of  £2  10s.  as 
there  should  be  weeks  in  which  the  legatee  was  living  apart  from 
her  husband,  then,  if  you  strike  out  the  words  "  living  apart,  &c.," 
there  are  no  means  of  computing  how  many  such  payments  should 
be  made. 

The  duration  of  these  payments  is  a  limitation,  not  a  condition ; 
and  to  give  them  any  longer  or  other  duration  than  that  pre- 
scribed by  the  will  cannot  be  done  by  treating  them  like  a  legacy 
of  a  sum  of  money  given  subject  to  a  condition  which  may  be 
discharged.  To  treat  this  gift  in  that  manner  would  be  making 
an  entirely  new  and  essentially  different  bequest. 

It  may  be  said,  "  You  do,  in  effect,  make  a  different  bequest 
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C.  A.      when  you  reject  a  precedent  condition  and  establish  the  legacy 
1888       discharged  from  it."    That  is  so.    It  is  doing  great  violence  to 
the  will.    In  cases  of  real  estate  the  Common  Law  of  England 
Moore.  j^q^  permit  such  a  construction  :  and  this  rule,  adopted  from 

Teafford  ^j^^  Civil  Law,  ought  not  to  be  extended.  By  rejecting  a  pre- 
Maconochie.  cedent  condition  upon  which  a  simple  legacy  of  a  sum  of  money 
is  bequeathed,  the  amount  of  the  legacy  is  not  altered.  But  in 
this  case  the  argument  requires  that  an  annuity  given  during  one 
period  should  be  altered  into  an  annuity  for  another  and  wholly 
different  period. 

This  is,  for  the  present  purpose,  the  essential  difference  between 
a  condition  and  a  limitation. 

If  the  gift  were  during  the  joint  lives  of  the  husband  and  wife 
until  the  son  attained  twenty-one,  with  a  condition  defeating  it 
if  the  husband  and  wife  lived  together,  it  might  be  necessary  to 
reject  the  condition  and  maintain  the  gift ;  but  I  think  it  im- 
possible to  construe  the  will  in  that  way. 

Suppose  it  were  a  legacy  of  a  sum  computed  by  the  number 
of  illegal  acts  committed  by  the  legatee,  at  £2  10s.  for  each — 
obviously  such  a  legacy  must  fail  if  you  reject  the  mode  of  com- 
puting it. 

Then,  suppose  it  to  be  £2  10s.  for  every  week  in  which  the 
legatee  should  commit  an  illegal  act — if  the  limitation  be  rejected 
the  computation  would  be  equally  impossible ;  and  I  am  not 
aware  of  any  rule  of  construction  or  rule  of  law  which  would 
justify  the  Court  in  treating  such  a  gift  as  a  life  annuity. 

The  argument  in  its  most  plausible  form  is  that  from  the  nature 
of  the  gift  there  are  two  limits  contemplated,  and  if  you  take  one 
away  the  other  only  is  left,  and  therefore,  in  this  case,  the  gift 
should  be  read  as  though  it  were  of  £2  10s.  a  week  during  the 
joint  lives  of  the  husband  and  wife,  until  the  son  attains  twenty- 
one. 

But  what  authority  is  there  for  thus  removing  an  essential 
limit  ?  There  is  none,  unless  it  can  come  under  the  law  as  to 
conditions,  or,  what  is  in  some  cases  equivalent,  conditional 
limitations  defeating  an  interest  previously  given.  But  before 
this  law  can  be  applied  it  must  be  determined,  as  matter  of  con- 
struction, whether  the  gift  is  of  that  nature. 
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In  my  opinion,  the  true  construction  of  this  bequest  is  that  it      0.  A. 
is  a  limitation  of  weekly  payments  during  a  specified  time,  and  1888 
that  it  is  not  a  legacy  subject  to  a  condition  either  precedent  or 
subsequent.    The  object  of  the  limitation  being  obviously  to  in-  Moobe. 
duce  the  person  in  whose  favour  it  is  made  to  live  apart  from  her  '  ^^^^^^^^ 
husband,  the  whole  limitation  may  possibly  be  void ;  but  if  the  Maconochie, 
event  has  not  happened,  the  trust  has  not  arisen  at  all.  KaysJ. 

For  this  construction  it  seems  to  me  that  there  is  clear  and 
distinct  authority. 

In  Wehh  v.  Grace  (1),  a  covenant  to  pay  to  a  single  woman 
during  her  life,  subject  to  the  proviso  after  contained,  an  annuity 
of  £40,  provided  that  if  she  married  the  annuity  should  be  reduced 
to  £20,  was  held  to  be  valid  becaus'e  it  was  in  effect  an  agreement 
to  pay  £40  a  year  to  her  during  so  much  of  her  life  as  she  should 
remain  unmarried,  and  £20  a  year  afterwards,  and  that  this  was 
a  limitation  not  a  condition. 

In  Heath  v.  Leivis  (2)  a  gift  by  will  to  a  woman  who  had  never 
been  married,  if  she  should  be  unmarried  at  the  death  of  ilf.,  of 
£2  10s.  a  month  during  her  life  if  she  should  so  long  remain 
unmarried,  was  read  "  as  a  limitation  as  distinguished  from  a 
condition,"  and  therefore  the  payments  ceased  on  her  marriage. 
This  gift  might  have  been  construed  to  be  a  defeasible  life 
annuity  more  easily  than  the  provision  in  the  will  now  before  me, 
and  of  course  the  defeasance  would  have  been  void. 

In  Evans  v.  Bosser  (3)  the  testator  gave  real  and  personal  estate 
to  his  son-in-law  during  the  term  of  his  life  or  marriage  again, 
and  after  his  death  or  marriage,  over ;  and  it  was  held  that  this 
was  a  limitation  till  marriage  and  not  a  gift  of  a  life  estate 
defeasible  on  marriage. 

The  same  construction  was  applied  in  the  well-known  case  of 
Rochford  v.  Hackman  (4),  where  a  limitation  in  form  determin- 
ing a  life  estate  upon  alienation,  was  held  to  amount  to  a  limita- 
tion until  alienation  and  then  over — a  construction  which  has 
been  followed  in  a  multitude  of  cases  since  that  decision. 

But  it  is  said  that  the  Court  is  bound  by  authority  to  hold 
that  the  legatee  in  this  case  is  entitled  to  £2  10s.  a  week,  whether 

(1)  2  Ph.  701.  (3)  2  H.  &  M.  190. 

(2)  3  D.  M.  &  G.  954.  (4)  9  Hare,  475. 
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C.  A.      slie  lives  apart  from  her  husband  or  not.    The  authorities  cited 
1888      demand  a  careful  consideration.    Undoubtedly  our  law,  in  deal- 
re      i^g  with  bequests  of  personal  property,  has  adopted  some  doctrines 
MooEE.  Civil  Law  which  seem  to  me  much  less  satisfactory  than  the 

^.  '  rules  of  the  Common  Law  which  we  apply  in  the  case  of  devises 
Maconochie.  Qf  j^Qoi  estate.  Siuinhurne  (1)  states  four  sorts  of  impossible  con- 
Kay^.  ditions,  of  which  the  second  are  "  those  which  be  contrary  to  law 
or  good  manners,"  instancing  a  gift  of  £100  to  A.  B.  if  he  murder 
such  a  man  or  deflower  such  a  woman.  Then  he  says  (2),  that 
where  a  condition  is  impossible  "  such  condition  hindereth  not 
the  ....  legatary,  but  that  he  may  ....  recover  the  legacy, 
as  if  such  had  not  been  at  all  expressed."  And  he  further 
says  (3),  "  When  the  condition  is  both  impossible  and  unhonest 
....  the  disposition  is  thereby  void  :  and  that  in  disfavour  of 
the  testator,  who  added  such  a  condition,  whereas  if  the  condition 
had  been  only  impossible  or  unlawful,  the  disposition  had  been 
good,  and  that  in  favour  of  the  testament." 

Jarman  on  Wills  (4)  states  the  law,  adopted  from  the  Civil 
Law,  to  be  that  where  a  condition  precedent  is  originally  im- 
possible or  is  made  so  by  the  act  or  default  of  the  testator,  or  is 
illegal  as  involving  malum  prohibitum,  the  bequest  is  absolute 
just  as  if  the  condition  had  been  subsequent :  but  that,  where  it 
is  illegal  as  involving  malum  in  se,  the  Civil  agrees  with  the 
Common  Law  in  holding  both  gift  and  condition  void. 
This  law  is  recognised  in  Williams  on  Executors  (5). 
In  TothilVs  Keports  (6)  is  the  following  short  note  of  a  case — 
Tennant  v.  Braie  (Nov.  8,  6  Jac.) :  "  A  devise  made  to  the 
daughter  to  pay  her  a  summe  of  money  if  she  will  be  divorced 
from  her  husband,  the  gift  made  good,  though  the  condition 
void." 

The  doctrine  that  conditions  precedent  as  well  as  conditions 
subsequent  which  are  against  the  policy  of  the  law  are  treated  as 
void  in  cases  of  legacies  of  personal  estate,  and  that  the  legacy 

(1)  SwinUirne  on  Wills,  Part  4,     p  (4)  4tli  Ed.,  vol.  ii.  p.  12. 

s.  5,  Ed.  1611,  p.  138;  ed.  1590,  p.  122.        (5)  6th  Ed.,  p.   1174;  8th  Ed., 

(2)  Part  4,  s.  6,  ed.  1611,  p.  140 ;     pp.  1269, 1270. 

Ed.  1590,  p.  124.  (6)  Ed.  1671,  p.  141 ;  Ed.  1820, 

(3)  Part  4,  s.  6,  Ed.  1611,  p.  142 ;     p.  78. 
Ed.  1590,  p.  127. 
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stands  pure  and  simple,"  is  distinctly  recognised  by  Lord      c.  A. 
Hardu'icJce  in  Beijnish  v.  Martin  (1)  :  and  the  rules  borrowed  from  1888 
the  Civil  Law  were  held  by  the  late  Master  of  the  Kolls  to  apply  ^J^^ 
to  a  mixed  fund  of  the  proceeds  of  real  and  personal  estate  :  Moore. 
Bellairs  v.  Bellairs  (2).  Teafford 

I  assume,  therefore,  that  if  this  is  to  be  treated  as  a  legacy  Maconochie. 
given  upon  a  precedent  condition  or  defeasible  by  a  subsequent     Kay,  j. 
condition  which  is  bad  as  involving  that  which  is  malum  pro- 
Mhitum,  the  legacy  must  take  effect,  discharged  of  the  condition. 

In  Brown  v.  Pech  (3)  the  testator,  noticing  in  his  will  that  his 
niece  Bebecca  had  married  without  the  consent  of  her  mother, 
directed  that  if  she  lived  with  her  husband  his  executors  should 
pay  her  £2  a  month  and  no  more ;  but  if  she  lived  from  him  and 
with  her  mother,  then  they  should  allows  her  £5  a  month.  Lord 
Keeper  Henley  held  that  she  was  entitled  to  the  monthly  pay- 
ment of  £5,  "  and  that  the  condition  annexed  being  both  im- 
possible at  the  time  of  imposing  it,  and  contra  honos  mores,  the 
legacy  was  simple  and  pure."  I  have  referred  to  the  Kegistrar's 
book,  and  it  seems  clear  that  the  condition  was  only  impossible 
in  the  sense  that  everything  which  is  prohibited  by  law  is  so  in  > 
the  contemplation  of  law.  The  husband,  wife  and  mother  seem 
to  have  been  all  three  living.  It  is  evident  that  the  will  was 
read  as  a  gift  of  £5  a  month  to  Behecea  for  life  upon  condition 
that  she  did  not  live  with  her  husband,  or  £5  a  month  for  life 
cut  down  to  £2  if  she  should  live  with  him.  Such  a  condition 
w^as  against  the  policy  of  the  law,  and  was  therefore  treated  as  a 
nullity.  It  appears  from  the  Eegistrar's  Book  that  the  point 
was  not  argued,  the  other  parties  desiring  that  the  legatee  should 
have  the  £5  a  month. 

In  Wren  v.  Bradley  (4)  one  be  quest  was  to  pay  to  the  testator's 
daughter,  in  case  she  should  be  living  apart  from  her  husband  A., 
and  should  continue  so  to  do  during  the  lifetime  of  the  testator's 
wife,  an  annuity  of  £30 ;  but,  if  she  should  cohabit  with  him,  it 
should  cease  during  such  cohabitation.  The  husband  and  wife 
were  living  apart  at  the  date  of  the  will,  but  were  living  together 
at  the  death  of  the  testator,  and  the  Yice-Chancellor,  evidently 

(1)  3  Atk.  330,  332.  (3)  1  Eden.  140. 

(2)  Law  Eep.  18  Eq.  510.  (4)  2  De  G.  &  Sm.  49. 
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0.  A.      with  considerable  hesitation,  held  that  she  was  entitled  to  the 
1888      gift  discharged  from  the  condition.    He  came  to  the  same  con- 
j^^g      elusion  with  respect  to  a  direction  to  pay  the  interest  of  one- 
MooBE.     third  of  the  residue  to  his  said  daughter  "  during  such  time  as 
Tkaffokd   ^-^^  shall  continue  to  live  apart  from  her  said  husband,"  but  if 
Maconochie.  g]^Q  cohabited  with  him  the  income  was  to  be  paid  to  other 
^^y*  J-     persons,  and  after  her  death  the  capital  was  given  over.  This 
latter  gift  is  in  the  form  of  a  limitation  rather  than  a  condition. 

I  must  follow  these  decisions  in  any  case  governed  by  them  : 
but  the  construction  of  one  set  of  words  is  not  binding  when  you 
are  construing  a  different  provision.  Because  the  Court  in  those 
cases  held  the  words  were  conditional  it  does  not  follow  that 
other  words  are  to  be  so  construed.  The  decisions  are  only  bind- 
ing when  the  bequest  is  ascertained  to  be  conditional  by  inde- 
pendent construction.  They  do  not  lay  down  any  rule  what 
bequests  are  to  be  so  considered ;  no  canon  of  construction  is 
established  by  either  of  the  cases  for  this  purpose. 

I  confess  that  I  find  it  difficult  to  understand  these  two  deci- 
sions. As  to  Broivn  v.  Feck  (1),  the  legatee  must  have  been  en- 
titled to  the  gift  of  £2  a  month.  That  was  not  affected  by  any 
illegality.  If  the  reason  given  in  the  short  report  be  good,  she 
was  entitled  to  the  £5  a  month  as  well  as  the  £2.  The  only  mode 
of  arriving  at  the  decision  was  by  treating  it  as  an  annuity  of  £5  a 
month  during  the  joint  lives  of  the  husband  and  wife,  cut  down 
to  £2  a  month  if  they  lived  together.  I  should  have  had  great 
difficulty  in  so  construing  it.  But  such  a  bequest  is  altogether 
different  from  a  gift  of  a  weekly  payment  during  a  period  only 
defined  by  the  legatee  living  apart  from  her  husband.  In  that 
respect  the  wording  of  the  bequest  in  this  case  differs  materially 
from  that  in  Brown  v.  Feck. 

Here  the  payments  are  to  be  made  "  during  such  time  as  she 
may  live  apart  from  her  husband,"  and  there  is  no  alternative 
life  annuity  or  gift  for  any  longer  period.  In  Brown  v.  Feck  it 
was,  if  she  lived  with  her  husband  £2  a  month,  but  if  she  lived 
from  him  £5  a  month,  one  or  other  of  those  payments  being 
intended  to  last  during  the  joint  lives. 

In  Wren  v.  Bradley  (2),  however,  the  gifts  more  nearly  resembled 
(1)  1  Eden.  140.  (2)  2  De  G.  &  Sm.  49. 
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the  bequest  in  the  present  case,  especially  the  gift  of  interest  of      C.  A. 
one-third  of  the  residue,  which  was  to  be  paid  "during  such  1888 
time  as  she  should  continue  to  live  apart."    The  gift  of  residue  j„ 
was  obviously  construed  as  a  life-estate,  with  a  conditional  limi- 
tation divesting  it,  which  could  be  rejected.    With  all  respect, 
I  think  this  construction  doubtful.    But,  again,  the  words  differ  ^^c_^chie. 
from  those  in  the  present  case.    It  was  more  possible  to  construe  i^^y^. 
the  gift  as  a  defeasible  life  interest  than  it  would  be  to  put  that 
construction  upon  the  words  I  have  to  consider. 

In  one  sense  the  rule  rejecting  certain  conditions,  which  is 
borrowed  from  the  Civil  Law,  is  a  rule  of  construction.  That  is, 
when  you  find  a  legacy  coupled  with  an  invalid  condition,  the 
will  is  to  be  construed  as  if  the  condition  was  not  there.  But, 
obviously,  it  must  first  be  determined  whether  there  is  a  con- 
ditional legacy ;  and  the  construction  for  the  purpose  is  indepen- 
dent of  and  must  precede  the  application  of  the  rule. 

I  hold  that  the  legatee  in  this  case  is  not  entitled  to  any  pay- 
ment of  £2  10s.,  because  these  payments  are  not  legacies  given 
upon  a  condition,  but  are  to  be  made  only  within  certain  limits 
which  the  Court  has  no  power  to  alter. 

G.  I.  F.  C. 


Mrs.  Maconochie  appealed,  and  the  appeal  was  argued  on  the 
7th  and  8th  of  June,  1888. 

Marten,  Q.C.,  and  WMtehouse,  for  the  Appellant : — 

According  to  the  rule  of  the  Civil  Law,  which  has  been  adopted 
by  our  Courts  as  to  legacies  of  pure  personalty,  Harveij  v. 
Aston  (1)  ;  Beynish  v.  Martin  (2),  where  a  gift  is  made  subject  to 
a  condition,  whether  precedent  or  subsequent,  which  is  illegal  as 
involving  malum  lyrohibitum  but  not  malum  in  se,  the  gift  takes 
effect  discharged  from  the  condition.  Thus  in  Tennant  v. 
Braie  (3),  a  bequest  to  a  woman  if  she  will  be  divorced  from  her 
husband "  was  held  to  take  effect  as  an  absolute  legacy.  In 
Brown  v.  Peck  (4)  the  testator  directed  thai  if  his  niece  lived  with 
her  husband  his  executors  should  pay  her  £2  per  month  and  no 

(1)  1  Atk.  361.  (3)  Toth.  Ed.  1820,  p.  78. 

(2)  3  Atk.  330.  (4)  1  Eden.  140. 
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0.  A.      more,  but  if  she  lived  apart  from  him  and  with  her  mother  they 
1888       should  allow  her  £5  per  month.    She  was  held  entitled  to  £5  per 
In  re      month,  the  condition  being  rejected.    In  Wren  v.  Bradley  (1), 
the  testator  gave  an  annuity  to  his  daughter  in  case  she  should 
be  living  apart  from  her  husband  and  should  continue  to  do  so 
Maconochie,  ^^^^  ^.^.^  testator's  wife.    At  the  date  of  the  will 

they  were  living  apart,  but  at  the  death  of  the  testator  were  living 
together — the  daughter  was  held  entitled  to  the  annuity. 

[Fry,  L.J. : — In  that  case  there  was  a  subsequent  clause  of 
forfeiture  if  she  should  live  with  him.] 

In  Bean  v.  Griffiths  (2)  there  were  words  expressing  the  duration 
of  the  gift,  but  they  did  not  prevent  the  gift  from  being  held 
one  on  condition,  and  the  condition  was  rejected. 

[Cotton,  L.J. : — That  case  seems  to  turn  on  the  clause  cutting 
down  the  annuity. 

Fry,  L.J. : — In  both  of  the  last  two  cases  there  is  a  clause  of 
cesser,  which  is  inconsistent  with  reading  the  first  part  of  the  gift 
by  way  of  limited  gift  as  opposed  to  a  gift  on  condition.] 

Broivn  v.  PecJc  (3)  is  recognised  in  Cartwright  v.  Cartwriglit  (4). 
In  Bellairs  v.  Bellairs  (5),  Jessel,  M.R.,  adverted  to  the  difference 
between  limitation  and  condition,  and  shewed  how  the  illegality 
of  the  condition  might  have  been  evaded  by  means  of  a  limitation. 
If  a  feoffment  is  made  subject  to  an  illegal  condition  precedent 
the  condition  is  void  and  the  feoffment  good  :  Co,  Litt.  (6).  The 
law  is  summed  up  in  Boper  on  Legacies  (7),  that  where  a  condition 
precedent  is  malum  in  se  the  gift  is  void,  but  where  it  is  only 
malum  prohibitum  it  is  rejected  and  the  gift  stands.  Now  the 
separation  of  husband  and  wife  cannot  be  regarded  as  malum  in 
se,  it  is  against  the  policy  of  the  law,  but  is  neither  criminal  nor 
illegal.  The  refined  distinctions  between  conditions  and  limita- 
tions which  have  been  introduced  into  cases  relating  to  restraint 
of  marriage  ought  not  to  be  applied  here.  They  were  introduced 
in  order  to  evade  the  rule  of  the  Civil  Law  making  every  restraint 

(1)  2  De  G.  &  Sm.  49.  (4)  3  D.  M.  &  G.  982. 

(2)  1  Jur.  (N.  S.)  1045.  (5)  Law  Eep.  18  Eq.  510. 

(3)  1  Eden.  140.  (6)  206  b. 

(7)  Chap.  xiii.  sect.  1. 
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of  raarriage  illegal :   Stackpole  v.  Beaumont  (1).    In  Wren  v.  C.  A, 

Bradley  (2),  Bean  v.  Griffiths  (3),  and  Brown  v.  Peel  (4),  the  1888 

words  were  as  much  in  the  form  of  a  limitation  as  here,  but  they  in  re 
wore  held  to  be  conditional  and  were  rejected. 


luce,  Q.C.,  and  Metliold,  for  the  residuary  legatee  : — 

This  is  a  case  of  limitation,  not  of  condition  properly  so  called. 
The  living  apart  from  the  husband  is  the  only  means  you  have  of 
measuring  the  gift.  If  rejecting  the  condition  leaves  the  gift, 
the  gift  is  effectual,  but  here  striking  out  the  condition  strikes 
out  the  gift,  as  it  takes  away  the  means  of  ascertaining  the 
quantum.  This  is  not  a  gift  to  a  person  on  condition  of  her  doing 
something,  but  a  gift  to  continue  during  a  period  defined  by  re- 
ference to  living  separate.  Tennant  v.  Braie  (5)  was  a  gift  of  a 
lump  sum. 

[Fry,  L.J. : — In  Wren  v.  Bradley  the  condition  seems  to  have 
been  the  measure  of  the  gift.J 

It  appears  possible  in  that  case  to  make  out  an  interest  de- 
feasible on  an  illegal  condition.  According  to  the  cases  in 
Jarman  on  Wills  (6),  the  motive  of  the  gift  is  to  be  looked  to, 
whether  it  appears  to  have  been  made  for  the  purpose  of  promot- 
ing separation.  Where  the  contract  is  in  general  terms  to  make 
a  provision  during  separation,  the  Court  will  not  enforce  it,  for  it 
cannot  separate  the  good  and  bad  motives :  Gochsedge  v.  Cocli- 
sedge  (7).  The  observations  of  Lord  Eldon  in  Earl  of  Westmeath 
V.  Countess  of  Westmeath  (8)  tend  the  same  way:  Webster  v. 
Webster  (9).  A  provision  tending  to  induce  separation  is  illegal : 
Cartwright  v.  Cartivright  (10).  Broimi  v.  Peck  was  not  argued. 
Wren  v.  Bradley  only  follows  it. 

Marten,  in  reply  : — 

This  is  not  a  limitation  but  a  double  condition,  the  woman 

(1)  3  Ves.  89.  (6)  4tli  Ed.  vol.  ii.  p.  12. 

(2)  2  De  a.  &  Sm.  49.  (7)  14  Sim.  244. 

(3)  1  Jur.  (N.S.)  1045.  (8)  Jac.  126,  137. 

(4)  1  Eden.  140.  (9)  4  D.  M.  &  G.  437. 

(5)  Toth.  Ed.  1820,  p.  78.  (10)  3  D.  M.  &  G.  982. 
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C.  A.  must  separate  and  continue  to  live  separate  :  Williams  on  Exe- 
1888       cutors  (1)  ;  Swinburne  (2). 

In  re 

MOOKE. 

Teaffoed   1888.  June  9.  Cotton,  L.J. : — 

v. 

Maoonochie.     The  question  we  have  to  decide  is  whether  the  trustee  of  the 
will  of  Mr.  John  Moore  ought  to  pay  the  sum  of  £2  10s.  per  week 
to  Mrs.  Maconochie,  a  sister  of  the  testator.    The  testator  by  his 
will  gave  all  his  property  to  a  trustee  "  upon  trust  (after  pay- 
ment thereout  of  my  debts,  funeral  and  testamentary  expenses)  to 
pay  to  my  sister  Mary  Maconochie  during  such  time  as  she  may 
live  apart  from  her  husband  before  my  son  attains  the  age  of 
twenty-one  years  the  sum  of  £2  10s.  per  week  for  her  mainten- 
ance while  so  living  apart  from  her  husband."    When  the  will 
was  made,  Mrs.  Maconochie  was  living  with  her  husband,  and  con- 
tinued to  do  so  until  after  the  testator's  death.    The  testator  did 
not  like  the  husband,  and  his  apparent  object  was  to  induce  the 
wife  to  live  separate  from  him.    If  so,  the  gift  was  for  a  purpose 
which  is  contrary  to  the  law  of  England,  for  that  law  does  not 
allow  provisions  made  in  contemplation  of  a  future  separation 
between  husband  and  wife.    The  Appellant  contends  that  the  gift 
is  to  operate  as  a  direction  that  £2  10s.  per  week  shall  be  paid  to 
her  from  the  death  of  the  testator,  though  she  is  living  with  her 
husband,  thus  entirely  altering  the  amount  of  the  gift  made  to 
her  by  the  testator.     She  contends  that  the  gift  is  a  gift  of 
personalty  subject  to  an  illegal  condition  precedent,  and  that 
according  to  the  doctrine  of  the  Civil  Law,  which  has  been 
adopted  by  our  law  as  to  personal  legacies,  the  illegal  condition 
may  be  rejected,  leaving  the  gift  absolute.    The  rule  is  thus 
stated  by  Mr.  Jarman  (3):  "But  with  respect  to  legacies  out 
of  personal  estate,  the  Civil  Law,  which  in  this  respect  has  been 
adopted  by  Courts  of  Equity,  differs  in  some  respects  from  the 
Common  Law  in  its  treatment  of  conditions  precedent ;  the  rule 
of  the  Civil  Law  being  that  where  a  condition  precedent  is 
originally  impossible,  or  is  made  so  by  the  act  or  default  of  the 
testator,  or  is  illegal  as  involving  malum  prohibitum,  the  bequest  is 

(1)  8th  Ed.  p.  1264.  (2)  Part  4=,  sect.  5. 

(3)  Jarman  on  Wills,  4tli  Ed.  vol.  ii.  p.  12. 
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absolute,  just  as  if  the  condition  had  been  subsequent.  But  where  C.  A 
the  performance  of  the  condition  is  the  sole  motive  of  the  bequest,  1888 
or  its  impossibility  was  unknown  to  the  testator,  or  the  condition  re 
which  was  possible  in  its  creation  has  since  become  impossible 
by  the  act  of  God,  or  where  it  is  illegal  as  involving  malum  in  se,  """i! 
in  these  cases  the  Civil  agrees  with  the  Common  Law  in  holding 
both  gift  and  condition  void." 

According  to  English  law  if  a  condition  subsequent  which  is 
to  defeat  an  estate,  is  against  the  policy  of  the  law,  the  gift  is 
absolute,  but  if  the  illegal  condition  is  precedent  there  is  no 
gift.  In  the  Civil  Law  a  distinction  is  taken  between  what  is 
malum  in  se  and  what  is  only  malum  loroliihitum,  but  in  the  view  I 
take  of  this  case  we  need  not  consider  within  which  of  these  two 
classes  the  restriction  in  the  present  case  falls.  Are  the  words 
relating  to  living  separate  a  condition  ?  In  my  opinion  they 
are  not  a  condition,  but  a  part  of  the  limitation,  and  although  in 
some  respects  a  condition  and  a  limitation  may  have  the  same 
effect,  yet  in  English  law  there  is  a  great  distinction  between 
them.  Here  if  you  give  effect  to  the  Appellant's  contention,  you 
give  her  what  the  testator  never  intended  to  give  her,  an  annuity 
during  the  whole  of  her  life  if  the  son  is  so  long  under  age.  It 
is  wrong  to  give  to  an  expression  a  forced  construction  in  order 
to  prevent  a  particular  result  that  follows  from  the  natural  con- 
struction. The  construction  does  not  depend  on  the  Civil  Law, 
and  the  Civil  Law  is  binding  only  so  far  as  it  has  been  adopted 
by  our  Courts.  I  therefore  do  not  enter  into  the  question 
whether  the  Civil  Law  regards  this  as  a  condition  or  a  limitation, 
for,  if  it  regards  it  as  a  limitation  and  yet  applies  the  same  rules 
to  it  as  to  a  condition,  no  authority  has  been  cited  to  shew  that  the 
Civil  Law  has  to  that  extent  been  followed  in  England.  Many 
authorities  have  been  cited,  but  it  has  not  been  laid  down  in  any 
of  them  that  a  gift  in  this  form  is  to  be  treated  as  a  gift  upon 
condition.  In  Tennant  v.  Braie  (1),  upon  the  fair  construction 
of  the  words,  the  gift  was  a  gift  upon  condition,  not  a  limited 
gift.  A  sum  was  to  be  paid  once  for  all  if  a  woman  was  divorced. 
There  was  nothing  imposing  a  limit  on  the  duration  of  the  gift. 
In  Broivn  v.  Feck  (2),  the  report  is  not  clear  either  as  regards  the 

(1)  Toth.  Ed.  1671,  p.  141 ;  Ed.  1820,  p.  78.  (2)  1  Eden.  140. 

Vol.  XXXIX.  K  1 


130 


CHANCERY  DIVISION. 


[VOL.  XXXIX. 


C.  A.      facts  or  the  principle  laid  down.    The  testator,  after  noticing 
1888       that  his  niece  had  married  without  the  consent  of  her  mother, 
directed  that  if  she  lived  with  her  husband  his  executors  should 
MooEE,     pg^y  j^gj,  £2  per  month  and  no  more,  but  if  she  lived  from  him 

Tr AFFORD 

V.  and  with  her  mother,  then  they  should  allow  her  £5  per  month. 
Maconochie.  jLord  Eenley  treated  this  as  a  condition,  for  he  says  "the  con- 
cotton,  L.J.  dition  annexed  being  both  impossible  at  the  time  of  imposing  it, 
and  contra  honos  snores,  the  legacy  was  simple  and  pure."  What 
was  meant  by  "  impossible  "  it  is  hard  to  say,  but  that  is  not 
material.  All  that  is  of  importance  is  that  it  was  treated  as  a 
condition,  and  the  words  could  reasonably  be  so  construed. 
Wren  v.  Bradley  (1)  occasions  more  difficulty.  There  was  first  a 
gift  of  an  annuity  to  the  testator's  daughter  subject  to  conditions 
which  were  contra  honos  mores.  Then  there  was  a  gift  of  the 
income  of  one-third  of  an  accumulated  fund  to  the  same  daughter, 
"  during  such  time  as  she  shall  continue  to  live  apart  from  her 
said  husband  Abraham  Wren,^  and  then  came  a  condition  in  the 
form  of  a  subsequent  condition,  that  if  she  should  at  any  time 
cohabit  with  her  husband,  then  during  such  time  as  she  should 
cohabit  with  him  the  income  should  be  paid  to  other  persons.  It 
was  proved  that  at  the  date  of  the  will  she  was  living  apart  from  her 
husband.  The  Vice-Chancellor  appears  to  have  been  impressed 
by  that,  and  to  have  looked  at  the  gift  of  the  income  as  an  im- 
mediate gift  of  it  to  the  wife,  subject  to  a  proviso  that  if  she  re- 
turned to  cohabitation  the  trust  for  payment  to  her  should  cease. 
I  think  this  was  the  real  ground  of  his  decision,  though  he  does 
not  clearly  state  his  reasons.  I  think  his  view  must  have  been 
that,  she  being  at  the  time  separated  from  her  husband,  the  gift 
was  a  simple  gift  to  her  with  a  subsequent  condition  defeating  it 
if  she  returned  to  cohabitation.  If  that  construction  of  the  will 
be  adopted  as  correct  there  is  no  difficulty  about  the  decision,  for 
as  to  the  annuity  the  rule  of  the  Civil  Law  clearly  applied.  None 
of  the  cases  in  my  judgment  warrant  our  applying  it  here,  and 
in  my  opinion  Mr.  Justice  Ka7j  came  to  a  correct  conclusion. 
The  gift  here  is  not  a  gift  of  an  annuity  subject  to  a  condition, 
but  a  limited  gift,  the  commencement  and  duration  of  which  are 
fixed  in  a  way  which  the  law  does  not  allow. 

(1)  2  De  G.  &  Sm.  49. 
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I  am  of  the  same  opinion.  At  the  date  of  the  will  the  testator's  v^v^ 
sister  was  living  with  her  husband.     The  testator  directs  his  mqors 
trustees  to  pay  to  her  during  such  time  as  she  may  live  apart  Tbafford 
from  her  husband,  before  the  testator's  son  attains  twenty-one,  maconochie. 

£2  10s.  per  week  for  her  maintenance  whilst  so  living  apart  from   

her  husband.  There  can  be  no  question  that  the  object  of  this 
gift  was  to  promote  separation,  an  object  which  is  against  the 
policy  of  the  law,  and  Mr.  J ustice  Kay  has  decided  that  the  gift 
is  bad. 

The  argument  for  the  Appellant  was  twofold.    First,  she  con- 
tended that  the  condition  was  subsequent  and  might  be  rejected 
leaving  the  gift  absolute  ;  secondly,  that  if  it  was  a  condition 
precedent,  this  being  a  gift  out  of  pure  personalty,  the  doctrine  of 
the  Civil  Law  applied  and  the  gift  was  absolute,  for  which  Harvey 
V.  Aston  (1)  and  Reynish  v.  Martin  (2)  were  referred  to,  where  Lord 
Hardwicke  states  the  rule  of  the  Civil  Law  and  the  extent  to 
which  our  Courts  have  adopted  it.   There  is  a  great  distinction  in 
our  law  between  conditions  precedent  and  subsequent.  Lord  Sard- 
iviche,  in  Reynish  v.  Martin,  says  (3) :  "  The  Civil  Law  considering 
the  condition,  whether  precedent  or  subsequent,  as  unlawful,  and 
absolutely  void,  the  legacy  stands  pure  and  simple.    But  in  our 
law,  where  the  condition  is  precedent,  the  legatary  takes  nothing 
till  the  condition  is  performed,  and  consequently  has  no  right 
to  come  and  demand  the  legacy ;  but  it  is  otherwise  where  the 
condition  is  subsequent,  for  in  that  case  the  legatary  has  a  right, 
and  the  Court  will  decree  him  the  legacy ;  but  this  difference 
only  holds  where  the  legacy  is  a  charge  on  the  real  assets,  and 
therefore,  if  this  had  been  merely  a  personal  legacy,  should  have 
been  of  opinion  that  as  the  marriage  without  consent  would  not 
have  precluded  Mary  of  her  right  to  this  legacy  in  the  Eccle- 
siastical Court,  no  more  would  it  have  done  so  here:  and  to  this 
purpose  several  cases  were  cited,  which  are  taken  notice  of  in  the 
case  of  Harvey  v.  Aston,  and  which  I  shall  not  repeat,  but  refer  to 
that  case  for  them."     Accepting  that  as  law  with  respect  to 
legacies  of  personal  estate  on  a  condition,  the  question  remains 

(1)  1  Atk.  361.  (2)  3  Atk.  330. 

(3)  3  Atk.  332. 

K  2  1 


132 


CHANCEEY  DIVISION.  [VOL.  XXXIX. 


Moore. 
Trafford 


C.  A.  whether  this  is  a  legacy  on  a  condition.  If  not,  then,  unless  it 
1888  can  be  shewn  that  the  rule  of  the  Civil  Law  extends  to  limita- 
In  re  tions  as  well  as  to  conditions,  and  that  our  law  has  adopted  it  ta 
that  extent,  the  rule  cannot  apply.  Is  there  here  a  condition  ? 
V.  In  one  sense  the  gift  does  contain  a  condition,  but  it  contains 
Maconochie.  gQj^Q|]^jjjg  more  than  either  a  condition  precedent  or  a  condition 
Bowen.  L.J,  g^j^gequeut,  and  must  be  held  to  create  a  limitation.  If  the 
subject  of  gift  here  had  been  real  estate  this  would  have  been  a 
limitation  not  a  mere  condition,  just  as  a  gift  to  a  woman  dum  sola 
vixerit  is  a  conditional  limitation  not  a  mere  condition.  But  why 
should  that  be  held  to  be  a  mere  condition  in  the  case  of  person- 
alty which  is  not  so  in  the  case  of  realty  ?  Here  the  sister's  living: 
apart  from  her  husband  is  the  measure  of  the  gift  to  her,  and  if 
that  be  taken  away  the  quantum  of  the  gift  is  altered.  This  was 
the  ground  taken  by  Mr.  Justice  Kay.  No  authority  has  been 
cited  to  shew  that  limitations  are  treated  by  the  Civil  Law  in  the 
same  way  as  conditions,  but  if  they  were  it  would  not  follow  thai 
they  should  be  so  treated  in  our  Courts.  This  is  a  gift  whick 
begins  when  the  sister  begins  to  live  apart  from  her  husband^ 
continues  while  she  lives  apart  from  him,  and  comes  to  an  end 
when  she  ceases  to  live  apart  from  him. 

As  regards  the  cases  cited,  Tennant  v.  Braie  (1)  is  a  case  of 
a  gift  upon  condition,  though  it  is  so  meagrely  reported  that 
I  should  hesitate  before  acting  upon  it.  Brown  v.  Peek  (2) 
appears  to  have  been  compromised  after  an  expression  of  opinion. 
by  the  Court.  Wren  v.  Bradley  (3)  is  a  peculiar  case.  There 
were  two  gifts,  the  first  of  which  was  clearly  a  gift  on  condition ; 
the  second  gift,  is  more  difficult.  I  think  that  the  Yice-Chan- 
cellor  considered  the  context  of  the  will  to  throw  light  on  the 
second  gift,  and  to  lead  to  the  conclusion  that  it  was  a  gift  to  a 
woman  who  was  at  the  time  living  separate  from  her  husband 
with  a  condition  defeating  it  if  she  returned  to  cohabitation.  The 
cases  therefore  do  not  support  the  view  that  the  doctrine  of  the 
Civil  Law  is  to  be  extended  to  limitations,  and  in  my  opinion  the 
Judge  below  came  to  a  right  conclusion.  One  regrets  taking 
away  a  dead  man's  bounty  from  the  object  of  it  under  the  very 

(1)  Toth.  Ed  1820,  p.  78.  (2)  1  Eden.  140. 

(3)  2  De  G.  &  Sm.  49. 
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•circumstances  in  which  he  intended  her  to  have  it,  but  we  must  c.  A. 
not  depart  from  the  law.  1888 

In  re 

Pry,  L.J. : —  Mooee. 

^  -  .  .   .  Tkafford 

I  am  01  the  same  opinion.  v. 

Maconochie. 

Solicitors  for  Plaintiff :  Williamson,  Hill  &  Co.,  agents  for 
Trafforcl  &  CooJc,  Northivich. 

Solicitors  for  Mrs.  Maconocliie :  Broivnloiv  &  Hoive,  agents  for 
T.  ilf.,  J.  &  A.  WhiteJiouse,  Wolverhampton  ;  Emmet,  Son  &  Stuhhs, 
agents  for  A.  W.  Barradale,  Dudley, 

H.  C.  J. 


ANDREWS  V,  BARNES.  c.  A. 


[1886.    A.    1632]  1887 

KAY,  J. 

Fractice — Costs  as  between  Solicitor  and  Client — Jurisdiction — Action  against  -^^^ 

Trustees  of  a  Charity  Fund —  Unjustifiable  Litigation.  ' 

1888 

The  Court  of  Chancery  formerly  had,  and  the  High  Court  of  Justice  now       C.  A. 
has  in  matters  of  equitable  jurisdiction,  a  general  discretionary  power  to    May  29,  30 : 
give  costs  as  between  solicitor  and  client.  1 2. 

Whether  the  High  Court  has  the  same  power  in  matters  of  common  law 
jurisdiction,  qusere. 

Cochburn  v.  Edivards  (1)  questioned. 

Mordue  v.  Palmer  (2)  approved. 

An  action  was  brought  by  the  vicar  and  churchwardens  of  a  parish  to 
recover  from  the  Defendants  a  fund  of  small  amount  which  had  been 
handed  over  to  them  upon  trust  for  a  charitable  purpose  connected  with 
the  parish,  but,  as  the  Plaintiffs  alleged,  upon  a  condition  which  had  become 
incapable  of  fulfilment.  The  Plaintiffs  failed  to  make  out  their  case.  The 
Court,  in  dismissing  the  action,  being  of  opinion  that  it  had  been  brought 
wholly  without  justification,  ordered  the  Plaintiffs  to  pay  the  costs  of  the 
Defendants  as  between  solicitor  and  client;  and  the  Court  of  Appeal 
refused  to  interfere  with  the  judgment. 

This  was  an  action  by  the  vicar  and  churchwardens  of  the 
parish  of  St.  Luke's,  Kentish  Town,  seeking  to  recover  from  the 
Defendants,  the  members  of  a  local  committee,  the  sum  of 
£164  2s.  ^d.,  which  had  been  handed  over  to  them  for  the 
purpose  of  providing  a  church-room  for  the  use  of  the  parish. 
Cl^  18  Gh.  D.  449.  .  (2)  Law  Kep.  6  Ch.  22. 
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The  fund  had  arisen  partly  from  the  collections  in  the  church  at 
the  offertory  and  at  other  times,  partly  from  contributions  placed 
in  the  alms-boxes  at  the  church,  partly  from  voluntary  subscrip- 
tions, and  partly  from  the  proceeds  of  a  bazaar.  The  Plaintiffs 
alleged  that  the  fund  had  been  handed  over  to  the  Defendants 
upon  a  condition  which  had  not  been  and  could  not  now  be 
fulfilled. 

The  action  came  on  to  be  heard  with  witnesses  before  Mr. 
Justice  Kay  on  the  15th  of  December,  1887,  and  the  hearing 
occupied  the  greater  part  of  two  days. 

His  Lordship  held  upon  the  evidence  that  no  condition  was 
attached  to  the  fund  in  the  hands  of  the  Defendants,  and  that 
it  was  a  charitable  fund  of  which  the  Defendants  were  the  pro- 
perly constituted  trustees ;  and  he  dismissed  the  action,  which 
he  characterized  as  an  idle  proceeding. 

Marten,  Q.C.,  and  Worthington,  for  the  Defendants : — 

The  Plaintiffs  ought  to  pay  the  costs  of  the  Defendants  as 
between  solicitor  and  client.  It  is  clear  that  the  Court  has 
jurisdiction  to  order  such  payment:  Ederiborough  v.  Arclibishop 
of  Canterbury  (1)  ;  Attorney-General  v.  Comi^ton  (2)  ;  Turner  v. 
Collins  (3).  In  the  case  last  cited  Malins,  Y.C,  made  the  order 
for  payment  of  costs  as  between  solicitor  and  client  expressly  on 
the  ground  that  the  defendants  were  trustees.  If  the  Plaintiffs 
are  only  ordered  to  pay  party  and  party  costs,  the  Defendants 
will  clearly  be  entitled  to  have  the  rest  of  their  costs  paid  out 
of  this  small  charitable  fund,  which  will  thereby  be  seriously 
diminished. 

BensJiaWf  Q.C.,  and  Swinfen  Eady,  for  the  Plaintiffs : — 

The  order  asked  for,  even  if  the  Court  has  jurisdiction  to  make 
it,  would  be  a  most  unusual  one.  In  Edenlorough  v.  ArcJibisJwp 
of  Canterbury  the  action  was  brought  against  public  officers,  who 
defended  it  in  that  capacity.  Malins,  V.C.,  in  Turner  v.  Collins  (4), 
referred  to  Jenner  v.  Jenner  (5),  and  observed  that  in  that  case 

(1)  2  Euss.  93.  (3)  Law  Eep.  12  Eq.  438 ;  7  Ch.  329. 

(2;  1  Y.  &  C.  (Ch.)  417.  (4)  Ibid.  12  Eq.  440. 

(5)  2  D.  F.  &  J.  359. 


0.  A. 

1888 

Andeews 

V. 
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a  strong  opinion  was  expressed  as  to  the  unjustifiable  nature  of      c.  A. 
the  litigation,  and  yet  only  party  and  party  costs  were  given.  1888 
The  present  case  is  not  like  those  in  which  cestiiis  que  trust  have  Andrews 
brought  unjustifiable  actions  against  their  trustees.    Here  the  j3^^^es 
very  existence  of  the  trust  is  a  question  at  issue,  and  the  action  — - 
is  brought  by  persons  claiming  to  be  trustees  against  other  persons 
claiming  adversely  in  the  same  capacity. 

[They  referred  to  Eules  of  the  Supreme  Court,  1883,  Order  lxv., 
r.  1.] 

Kay,  J.  :— 

I  think  that  it  is  the  duty  of  the  Court  to  protect  this  fund, 
and,  so  far  as  I  can,  I  shall  take  care  that  it  shall  not  be  burdened 
with  one  farthing  of  the  costs  of  this  most  unjustifiable  litigation. 
I  have  always  understood  that  in  a  proper  case  the  Court  has 
jurisdiction  to  order  the  unsuccessful  party  in  an  action  to  pay 
costs  as  between  solicitor  and  client.  I  can  hardly  conceive  a 
more  proper  case  for  the  exercise  of  that  jurisdiction  than  an 
action  like  the  present,  where  the  Plaintiffs  have  made  an  im- 
proper attempt  to  get  this  trust  fund  out  of  the  hands  of  the 
Defendants,  who  are  the  rightful  trustees.  If  party  and  party 
costs  only  were  given,  the  Defendants,  as  trustees,  would  be 
entitled  to  be  paid  their  extra  costs  out  of  this  small  fund,  which 
I  deem  it  to  be  my  duty  to  protect  to  the  utmost.  Therefore  I 
order  the  Plaintiffs  to  pay  the  costs  of  the  Defendants  as  between 
solicitor  and  client. 

C.  C.  M.  D. 

The  Plaintiffs  appealed  from  this  judgment  so  far  as  it  related      C.  A. 
to  the  costs  of  the  action.    The  appeal  came  on  for  hearing  on 
the  29th  of  May,  1888. 

Swinfen  Eady,  for  the  Appellants  : — 

The  Judge  had  no  jurisdiction  to  make  an  order  that  the 
Plaintiffs  should  pay  costs  as  between  solicitor  and  client.  The 
Judicature  Act  has  not  enlarged  the  jurisdiction  of  the  Chancery 
Division  as  to  costs.  It  has  no  greater  jurisdiction  than  the  old 
Court  of  Chancery  had :  Order  lxv.,  r.  1 ;  In  re  Mills'  Estate  (1)  ; 

(1)  34  Ch.  D.  24. 
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C.  A.      and  that  Court  had  jurisdiction  to  order  costs  to  be  paid  as 
1888       between  solicitor  and  client  only  in  the  following  cases :  (1)  where 
Andrews    charges  of  fraud  had  been  made  and  not  sustained,  or  where 
Barnes     untrue  or  scandalous  charges  had  been  made ;  (2)  where  a  public 

  officer  was  sued  in  his  official  capacity,  as  in  Edenborough  v.  Areli- 

hisJiop  of  Ganterhury  (1) ;  or  (3)  where  the  suit  was  by  a  cestui  que 
trust  against  his  trustee.  All  the  cases  in  which  costs  as  between 
solicitor  and  client  have  been  given  come  under  one  of  these  three 
classes :  Turner  v.  Collins  (2) ;  Christie  v.  Christie  (3) ;  Poole  v. 
Pass  (4) ;  Attorney-General  v.  Compton  (5) ;  Attorney-General  v. 
Cuming  (6) ;  Saunders  v.  Saunders  (7) ;  Forester  v.  Read  (8) ; 
Mordue  v.  Palmer  (9).  The  present  case  comes  within  neither 
of  these  classes.  It  is  true  that  the  Defendants  are  trustees,  but 
the  Court  has  held  that  the  Plaintiffs  are  not  their  cestuis  que 
trust,  and  are  mere  strangers  to  them.  Costs  as  between  solicitor 
and  client  cannot  be  given  by  way  of  damages :  Cochhurn  v. 
Edwards  (10). 

[Cotton,  L.J.,  referred  to  Dungey  v.  Angove  (11.)] 

Marten,  Q.C.,  and  Worthington,  for  the  Defendants : — 

The  instances  cited  by  the  Appellants  in  which  costs  have  been 
given  between  solicitor  and  client  are  only  examples  of  the  exer- 
cise of  the  jurisdiction  of  the  Court.  In  none  of  these  is  there 
any  decision  that  the  jurisdiction  is  restricted  to  the  classes  of 
cases  instanced.  It  was  taken  for  granted  in  all  of  them  that  the 
Court  of  Chancery  had  an  inherent  jurisdiction  to  order  the  pay- 
ment of  full  costs.  Edenhorough  v.  Archbishop  of  Canterbury  and 
Mordue  v.  Palmer  are  distinctly  in  our  favour. 

[Cotton,  L.J.,  referred  to  Ex  parte  Thorp  (12)  where  costs  as 
between  attorney  and  client  were  given  against  the  parties  to  a 
fraudulent  bankruptcy.] 

We  contend  that  in  this  case  the  jurisdiction  of  the  Court  is 

(1)  2  Euss.  93.  (6)  2  Y.  &  C.  (Ch.)  139. 

(2)  Law  Kep.  12  Eq.  438;  7  Ch.        (7)  3  Drew.  387. 

329.  (8)  Law  Eep.  6  Ch.  40. 

(3)  Law  Eep.  8  Ch.  499.  (9)  Ibid.  22. 

(4;  1  Beav.  600.  (10)  18  Ch.  D.  449. 

(5)  1  Y.  &  C.  (Ch.)  417.  (11)  2  Yes.  304. 

(12)  1  Yes.  394. 
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clear  on  the  Appellants'  own  shewing :  for  the  Plaintiffs  have 
alleged  that  they  claim  as  cestuis  que  trust,  and  that  brings  the 
case  within  the  authorities  cited  by  the  Appellants.  It  is  the 
duty  of  the  Court  to  protect  the  trust  fund,  and  if  the  Plaintiffs 
do  not  pay  the  full  costs,  the  trustees  will  be  entitled  to  take  the 
difference  out  of  the  trust  funds.  This  case  is  one  of  the  matters 
specially  assigned  to  the  Chancery  Division,  and  that  Division 
has  all  the  jurisdiction  as  to  costs  formally  enjoyed  by  the  Court 
of  Chancery.  Neaves  v.  Sioooner  (1)  shews  the  wide  discretion 
which  the  High  Court  has  under  the  Judicature  Acts, 

Swinfen  Eady,  in  reply : — 

The  following  additional  authorities  were  afterwards  handed  up 
to  the  Court  by  the  counsel  engaged :  Jones  v.  Coxeter  (2) ;  Cor- 
poraiion  of  Burford  v.  Lenthall  (3) ;  Cartwriglit  v.  Hateley  (4) ; 
Ex  parte  Simpson  (5)  ;  Currie  v.  Pye  (6) ;  Dunlop  v.  Huhhard  (7) ; 
Attorney  -  General  v.  Haberdashers'  Company  (8) ;  Fenner  v. 
Taylor  (9) ;  Palmer  v.  Waleshy  (10). 

1888.  June  12.  The  judgment  of  The  Court  (Cotton,  Fry,  and 
Lopes,  L.J  J.)  was  delivered  by  Fry,  L.  J.,  as  follows : — 

In  this  case  the  Plaintiffs  sought  to  recover  from  the  Defen- 
dants a  small  sum  of  money  held  on  trust  for  certain  parochial 
purposes;  the  Plaintiffs  failed,  and  Mr.  Justice  Kay  dismissed 
the  action,  with  costs  to  be  paid  by  the  Plaintiffs  as  between 
solicitor  and  client,  on  the  ground  that  the  fund  ought  to  be 
preserved  intact  and  unimpaired  by  the  Plaintiffs'  wrongful  claim, 
and  that  this  would  not  be  the  case  if  the  Defendants  were  to 
receive  the  difference  between  costs  on  the  two  scales  out  of  the 
fund,  which,  as  trustees,  they  would  be  entitled  to  do  if  not  paid 
by  the  Plaintiffs.  The  only  question  raised  is  w  hether  Mr.  Jus- 
tice Kay  had  any  jurisdiction  to  make  this  order.  The  suit, 
relating  to  the  custody  and  possession  of  a  trust  fund,  is  clearly 
one  which  would  have  been  proper  and  peculiar  to  the  Court  of 


C.  A. 

1888 
Akdkews 

V. 

Barnes. 


(1)  58  L.  T.  (N.S.)  164. 


(6)  17  Ves.  462. 

(7)  19  Ves.  205. 


(2)  2  Atk.  400. 

(3)  Ibid.  551. 

(4)  1  Ves.  292. 

(5)  15  Ves.  476. 


(8)  4  Bro.  C.  C.  178. 

(9)  5  Madd.  470. 

(10)  Law  Rep.  3  Ch.  732. 
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0.  A.      Chancery  when  that  Court  existed,  and  the  question  therefore  is 
1888      whether  that  Court  had  jurisdiction  to  make  such  an  order  in 
A^ws    such  a  case. 

^  "v-  The  iurisdiction  of  the  Lord  Chancellor  in  costs  was  essentially 

Baknes. 

  different  from,  that  at  common  law.    "  The  giving  of  costs  in 

equity,"  said  Lord  Hardwicke  in  Jones  v.  Coxeter  (1)  "is  entirely 
discretionary,  and  ^is  not  at  all  conformable  to  the  rule  at  law." 
"Courts  of  Equity,"  said  the  same  great  Judge  in  another  case, 
"have  in  all  cases  done  it"  (i.e.,  dealt  with  costs)  "not  from 
any  authority"  (i.e.,  as  we  understand,  from  any  statutory  or 
delegated  authority) — *•  but  from  conscience  and  arhitrio  honi  viri, 
as  to  the  satisfaction  on  one  side  or  other  on  account  of  vexation : " 
Corporation  of  Burford  v.  Lenthall  (2). 

An  examination  of  the  older  General  Orders  of  the  Court  made, 
not  under  any  statutory  authority,  but  from  the  general  and  in- 
herent authority  of  the  Lord  Chancellor,  will  shew  that  the  Court 
exercised  a  most  wide  discretion  not  only  as  to  the  circumstances 
under  which  costs  were  to  be  awarded,  but  apparently  as  to  the 
measure  and  fullness  of  the  costs.  These  General  Orders  will  be 
found  to  use  very  varied  language  expressing  different  measures  of 
estimation.  We  have  references  not  only  to  costs  and  "  ordinary 
costs  "  (Ord.  17th  November,  1635,  Saunders,  p.  180),  but  to  "  full 
costs  "  (Ord.  22nd  August,  1654,  ibid,  p.  262) ;  "  full  costs  and 
charges  in  travel,  attendance,  and  otherwise  "  (ibid.  p.  265) ;  "  good 
costs"  (Ord.  14th  January,  1617-8,  p.  219, 17th  November,  1635, 
p.  183) ;  "  very  good  costs  "  (Ord.  17th  November,  1631,  p.  66, 
25th  June,  1658,  p.  280) ;  "  utmost  costs  to  be  assessed  by  the 
Court"  (Ord.  29th  January,  1618-9,  p.  116);  "uttermost  coste 
and  charge  to  be  assessed  by  the  Court "  (Ord.  April,  1596,  p.  69)  ; 
"  double  costs "  (Ord.  17th  November,  1635,  p.  182)  ;  "  treble 
costs  and  quadruple  costs  "  (Ord.  29th  January,  1618-9,  p.  117). 
It  would  be  useless  to  attempt  to  ascertain  the  precise  value  of 
the  expressions  used,  but  they  are  inconsistent  with  any  notion 
that  the  Court  was  confined  to  one  measure  of  costs. 

The  same  control  over  the  amount  of  costs  is  shewn  by  the 
language  frequent  in  such  orders,  which  asserts  the  full  discretion 
of  the  Court  in  this  matter.  "  Such  costs  as  the  Court  shall  think 
(1)  2  Atk.  400.  (2)  2  Atk.  551. 
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reasonable"  (Ord.  29th  October,  1683,  p.  359)  and  "such  costs      0.  A. 
as  their  Lordships  shall  think  fit  to  inflict "  (Ord.  29th  October,  1888 
1692,  p.  397)  are  instances  of  numerous  like  expressions.   Again,  Andrews 
the  makers  of  these  orders  exercised  a  right  to  fix  arbitrarily  the  baknes. 
amount  of  costs  to  be  paid  in  particular  cases.    Thus  in  1669 
(Ord.  12th  February,  1669-70,  p.  335)  10s.  was  fixed  as  the  costs 
to  be  paid  for  every  frivolous  exception  to  a  Master's  report,  which 
in  1689  (Ord.  17th  January,  1689-90,  p.  387)  was  increased  to 
20s. ;  and  many  similar  instances  may  be  found.    Lastly,  in  the 
particular  case  now  before  us  of  the  failure  of  the  Plaintiffs,  we 
find  the  Orders  of  22nd  August,  1654  (p.  265)  providing  that  the 
plaintiff  should  pay  the  defendant  "  his  full  costs  upon  a  bill  of 
costs  to  be  allowed  by  the  Six  Clerks,  or  any  two  of  them  ;  and  in 
case  the  Court  upon  the  hearing  shall  find  the  suit  to  have  been 
vexatious,  the  Court  shall  give  additional  costs  against  a  plaintiff, 
to  be  pronounced  by  the  Court  at  the  hearing,  besides  the  said 
costs  to  be  taxed  upon  the  bill." 

The  jurisdiction  of  the  Court  of  Chancery  in  the  matter  of 
costs  has  been  supposed  by  an  eminent  writer  on  the  subject, 
Mr.  Beames,  to  be  derived  from  the  recently  repealed  statute, 
17  Kich.  2,  c.  6,  which  enacts  that  "  forasmuch  as  people  be  com- 
pelled to  come  before  the  King's  Council,  or  in  the  Chancery  by 
writs  grounded  upon  untrue  suggestions,  that  the  Chancellor  for 
the  time  being,  presently  after  that  such  suggestions  be  duly  found 
and  proved  untrue,  shall  have  power  to  ordain  and  award  damages 
according  to  his  discretion,  to  him  which  is  so  troubled  unduly, 
as  afore  is  said."  It  may  be  that  costs  are  included  under  the  word 
"  damages."  But  it  will  be  observed,  as  has  indeed  been  long 
ago  pointed  out  by  CoJce  (1),  that  the  jurisdiction  thus  given  only 
arose  after  proof  of  the  untruth  of  the  allegations,  and,  therefore, 
could  be  exercised  only  on  or  after  the  hearing  of  the  cause.  It 
cannot,  therefore,  be  the  foundation  of  the  jurisdiction  to  award 
costs  in  all  stages  of  the  suit,  and  for  the  insufficiency  as  well  as 
the  untruth  of  the  matters  alleged. 

The  records  of  the  Court  of  Chancery  during  the  last  century 
shew  that  in  numerous  cases  it  has  exercised  the  right  of  giving 
costs  between  attorney  and  client,  or,  to  use  the  more  recent 

(1)  4  Inst.  83. 
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0.  A.      language  of  the  cases,  between  solicitor  and  client.     Such  costs 
1888       were  awarded  in  the  cases  of  Attorney-General  v.  Haherdashers' 
Andrews    Comjoany  (1)  and  Currie  v.  Fye  (2)  to  an  heir-at-law  made  a 
Barnes     P^^^^y  to  a  suit  relative  to  a  charity ;  in  Ex  ])arte  Thorp  (3)  to 

  creditors  of  a  bankrupt  who,  as  petitioners,  applied  in  bankruptcy 

to  set  aside  a  commission  fraudulently  sued  out  to  clear  the 
bankrupt  from  his  debts ;  in  Bungey  v.  Angove  (4)  to  a  landlord 
made  defendant  by  a  tenant  to  a  bill  of  interpleader,  which  had 
been  brought  by  the  tenant  in  collusion  with  a  stranger  ;  in  Ex 
parte  Simpson  (5),  and  numerous  other  cases  on  the  ground  of 
scandal ;  in  Edenhorough  v.  Archhishop  of  Canterhury  (6)  to  the 
Attorney-General,  and  also  to  the  Archbishop  of  Canterhury  and  the 
Bishop  of  London,  where  the  plaintiff  sought  to  restrain  the  in- 
duction of  a  particular  person ;  in  Palmer  v.  Waleshy  (7),  against 
the  next  friend  to  a  person  in  whose  name  a  bill  had  been  filed 
by  this  next  friend  falsely  alleging  him  to  be  of  unsound  mind. 
In  none  of  the  cases  which  we  have  consulted  has  the  Court  stated 
any  limitation  of  its  jurisdiction  to  award  costs  as  between  soli- 
citors and  client,  though^  various  circumstances  have  been  stated 
as  influencing  the  discretion  of  the  Court — in  some  cases  to 
vindicate  the  honour  and  justice  of  the  Court,  and  in  Palmer  v. 
Waleshy  on  the  ground  of  the  right  of  the  applicant  to  indemnity, 
the  reason  assigned  by  Mr.  Justice  Kay  for  awarding  them  in 
the  present  case. 

The  general  jurisdiction  of  the  Court  of  Chancery  in  this 
respect  is  stated  with  great  clearness  by  the  Lords  Justices  in 
the  case  of  Mordue  v.  Palmer  (8).  In  the  course  of  a  Chancery 
suit  a  reference  was  made  to  arbitration,  which  ordered  that 
the  costs  should  be  in  the  discretion  of  the  arbitrator.  He 
awarded  them  as  between  solicitor  and  client,  and  the  Court 
of  Appeal  held  that  as  the  reference  was  in  Chancery  the  arbi- 
trator had  power  so  to  do.  "  The  Common  Law  Courts,"  said 
Lord  Justice  MelUsh  (9),  "  have  no  power  to  give  costs  between 

(1)  4  Bro.  C.  C.  178.  (5)  15  Ves.  476. 

(2)  17  Ves.  462.  (6)  2  Russ.  93. 

(3)  1  Ves.  394.  (7)  Law  Rep.  3  Ch.  732. 

(4)  2  Ves.  304.  (8)  Ibid.  6  Ch.  22. 

(9)  Law  Rep.  6  Ch.  32. 
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solicitor  and  client,  and  therefore,  when  there  is  a  reference,  the      C.  A. 
arbitrator  cannot  give  any  other  than  costs  between  party  and  1888 
party.  But  it  is  otherwise  with  Courts  of  Equity  ;  and  I  therefore  andkews 
think  that,  when  a  reference  as  to  costs  is  made  by  a  Court  of  b^r^^es 

Equity,  the  Court  gives  the  arbitrator  jurisdiction  to  award  costs   

as  between  solicitor  and  client  if  he  shall  think  fit." 

It  was  argued  that  in  Cochhurn  v.  Edtvards  (1)  a  different  view 
was  taken  by  the  Court  of  Appeal,  but  the  question  there  only 
arose  indirectly,  and  the  point  does  not  appear  to  have  been  argued. 
If,  therefore,  there  is  any  discrepancy  between  this  case  and 
Mordue  v.  Palmer  (2)  we  think  that  the  decision  in  the  latter  case 
must  prevail,  not  only  as  more  express,  but  as  being  in  accordance 
with  the  earlier  authorities. 

From  this  consideration  of  the  earlier  authorities  we  conclude 
that  there  was  inherent  in  the  Court  of  Chancery  at  the  time  of 
its  abolition  a  general  and  discretionary  power  to  award  costs  as 
between  solicitor  and  client  to  a  successful  party,  as  and  when  the 
justice  of  the  case  might  so  require,  and  that  Mr.  Justice  Kay 
therefore  had  jurisdiction  to  make  the  order  which  he  pronounced, 
and  consequently  that  this  appeal  fails. 

As  the  nature  of  the  suit  was  one  of  equitable  jurisdiction,  the 
question  whether  the  Judges  of  the  High  Court  have  any  power 
to  award  costs  as  between  solicitor  and  client  in  matters  of 
common  law  jurisdiction  does  not  arise,  and  on  it  we  express  no 
opinion. 

Solicitor  for  the  Plaintiffs :  T.  Blair, 
Solicitor  for  the  Defendants ;  G.  M,  Jameson, 


(1)  18  Ch.  D.  449. 


(2)  Law  Rep.  6  Ch.  22. 

M.  W. 


142 


CHANCEEY  DIVISION. 


[VOL.  XXXIX. 


C.  A. 

1888 
KEKEWICH, 
J. 

March  19. 

0.  A. 

June  19,  20. 


HORLOCK  V.  WIGGINS. 
WIGGINS  V.  HORLOCK. 

[1887    H.  1214.] 

Satisfaction — Cotemjporaneous  Deed  and  Will. 

By  a  sexmration  deed,  dated  the  7th  of  September,  1844,  the  husband 
covenanted  that  his  executors  or  admhiistrators  should  on  his  decease  pay- 
to  his  wife,  if  she  survived  him,  £100  ;  with  a  proviso  that  if  £6  per  month 
was  paid  her  for  six  months  from  his  death,  the  balance  should  only  be 
paid  at  the  end  of  that  period.  By  his  will,  dated  the  5th  of  September, 
1844,  but  alleged  to  have  been  signed  on  the  9th,  "  after  all  my  just  debts, 
funeral  and  testamentary  expenses  are  paid,  I  bequeath  to  m}''  wife  £100 
payable  within  six  months  after  my  decease,  £6  to  be  paid  to  her  or  her 
order  until  my  estate  is  finally  settled,  the  same  to  be  deducted  from  the 
said  £100  as  per  indenture  stated  in  our  mutual  separation"  :  — 

Held  (affirming  the  decision  of  KeJcewicJi,  J.),  that  the  legacy  was  not  in 
satisfaction  of  the  sum  covenanted  by  the  deed  to  be  paid,  but  that  the 
widow  was  entitled  to  both  sums. 

The  circumstance  that  two  documents  are  cotemporaneous,  so  that  both 
are  present  to  the  mind  of  the  donor  when  he  executes  each  of  them,  is 
a  strong  reason  against  holding  a  gift  in  one  to  be  a  satisfaction  of  an 
obligation  under  the  other  to  pay  a  like  sum. 

By  a  deed,  dated  the  7tli  of  September,  1844,  executed  on  the 
separation  of  Mr.  and  Mrs.  Wiggins^  Mr.  Wiggins  covenanted 
with  the  Plaintiff,  the  trustee  of  that  deed,  that  his  heirs,  execu- 
tors, or  administrators  should,  out  of  his  estate  and  immediately 
after  his  decease,  pay  to  Mrs.  Wiggins  £100  if  she  should  survive 
him :  provided  always,  that  if  £6  per  calendar  month  should  be 
paid  to  Mrs.  Wiggins  for  the  six  months  immediately  following 
the  death  of  Mr.  Wiggins,  the  first  of  such  payments  being  made 
within  one  calendar  month  from  such  death,  then,  notwithstand- 
ing anything  thereinbefore  contained,  the  said  sum  of  £100  should 
be  payable  as  to  £36  by  such  monthly  instalments  of  £6,  and 
the  balance  of  £64  immediately  after  the  expiration  of  such  six 
calendar  months  from  the  death  of  Mr.  Wiggins. 

Mr.  Wiggins  by  will,  dated  the  5th  of  September,  1844,  be- 
queathed as  follows : — 

"  After  all  my  just  debts,  funeral  (very  plain)  and  testamentary 
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expenses  are  paid,  I  will  and  bequeath  to  my  wife  Sarah  the  sum  C.  A. 
of  £100,  payable  within  six  months  after  my  decease,  £6  to  be  isss 

paid  to  her  or  her  order  until  my  estate  is  finally  settled,  the  Horlock 

same  to  be  deducted  from  the  said  £100  as  per  indenture  stated  wjq^jjjs 

in  our  mutual  separation."  Wiggins 

V. 

Mr.  Wiggins  died  in  February,  1887.    In  March  the  Plaintiff,  Horlock. 
as  trustee  of  the  separation  deed,  commenced  this  action  in  the 
Queen's  Bench  Division  against  the  executors  to  recover  the 
£100. 

The  executors  put  in  a  statement  of  defence,  and  a  counter- 
claim the  Defendants  to  which  were  the  Plaintiff  and  Mrs.  Wiggins, 
and  asked  for  a  declaration  that  the  bequest  in  the  will  was  to  be 
deemed  to  have  been  given  in  satisfaction  of  the  covenant  in  the 
separation  deed. 

There  appeared  to  be  some  uncertainty  as  to  the  time  when  the 
will  was  in  fact  executed,  the  executors  stating  that  it  was  in  fact 
executed  on  the  9th  of  September,  1844. 

The  action  was  transferred  to  the  Chancery  Division,  and  was 
tried  by  Mr.  Justice  Kehewich  on  the  19th  of  March,  1888. 

F.  T,  Procter,  for  the  Plaintiff  and  Mrs.  Wiggins,  cited  Chichester 
V.  Coventry  (1) ;  Dawson  v.  Dawson  (2) ;  Edmunds  v.  Low  (3) ; 
Cole  V.  W^illard  (4)  ;  Pinchin  v.  Simms  (5) ;  Bowe  v.  Bo^ve  (6)  ; 
Hassdl  V.  Haivhins  (7) ;  Atkinson  v.  Littleivood  (8). 

W\innington,  Q.C.,  and  P.  F,  S,  StoJces,  for  the  executors. 


Kekewich,  J. : — 

This  seems  to  me  to  be  one  of  those  cases  in  which  the  Court  is 
bound  to  arrive  at  a  conclusion  without  having  any  satisfactory 
means  of  arriving  at  it.  The  only  guide  I  have  is  this.  I  am 
entitled  to  sit  in  the  testator's  chair  as  he  wrote  his  own  will,  for 
I  am  told  that  it  was  written  by  himself.  It  was  executed  after 
he  had  executed  the  deed,  or,  at  any  rate,  after  that  deed  had 

(1)  Law  Kep.  2  H.  L.  71.  (5)  30  Beav.  119. 

(2)  Ibid.  4  Eq.  504.  (6)  2  De  G.  &  Sm.  294. 

(3)  3  K.  &  J.  318.  (7)  4  Drew.  468. 

(4)  25  Beav.  568.  (8)  Law  Kep.  18  Eq.  595. 


]44 


CHANCERY  DIVISION.  [VOL.  XXXIX. 


0.  A. 

1888 

HORLOCK 
V. 

Wiggins. 
Wiggins 

V. 

HOBLOCK. 
Kekewich,  J. 


been  prepared  and  engrossed.  The  deed  must,  therefore,  be  taken 
to  have  been  in  his  mind  when  he  signed  his  will.  I  must  treat 
him  then  as  having  in  his  mind,  when  he  signed  his  will,  that  he 
had  covenanted  that  his  heirs,  executors,  or  administrators  would 
out  of  his  estate  and  immediately  after  his  decease  pay  to  his 
wife  £100  if  she  survived  him,  with  a  proviso  that,  if  £6  per 
month  was  paid  for  six  months,  the  balance  of  £64  should  be 
paid  in  a  lump  sum.  By  his  will  he  says,  "  after  all  my  just  debts 
and  funeral  and  testamentary  expenses  are  paid,  I  will  and  be- 
queath to  my  wife  Sarah  the  sum  of  £100."  I  think  the  debts 
must  be  taken  to  include  the  debt  contracted  by  the  separation 
deed.  But  that  does  not  dispose  of  the  case,  for  he  directs  the 
payment  to  be  made  in  a  particular  way.  Keference  was  made  to 
Chichester  v.  Coventry  (1)  and  Edmunds  v.  Low  (2).  Chichester  v. 
Coventry  called  particular  attention  to  the  great  weight  to  be 
given  to  a  direction  for  payment  of  debts  coming  before  a  gift 
which  might  be  taken  to  be  a  gift  in  satisfaction  of  a  liability. 
In  Edmunds  v.  Loio  the  Yice-Chancellor  did  not  give  so  much 
weight  as  I  am  disposed  to  give  in  the  present  case  to  the  direc- 
tion for  payment  of  debts,  but  the  case  was  very  different  from 
the  present. 

Bearing  these  cases  in  mind,  I  will  compare  shortly  the  words 
of  the  will  and  the  deed.  The  covenant  in  the  deed  was  to  pay 
£100  immediately  after  the  testator's  decease,  but  if  £6  per 
month  was  paid  for  six  calendar  months  then  the  balance  was 
not  to  be  paid  till  the  end  of  the  six  months.  The  gift  by  the 
will  is  of  £100  to  be  paid  within  six  months,  but  then  the  testator 
goes  on  to  say,  "  £6  to  be  paid  to  her  or  her  order  until  my  estate 
is  finally  settled,  the  same  to  be  deducted  from  the  said  £100  as 
per  indenture  stated  in  our  mutual  separation."  Construing  the 
testator's  words  as  well  as  I  can  without  making  guesses  as  to  his 
intention,  I  think  this  must  be  taken  to  mean,  "  This  £100  which 
1  have  bequeathed  is  to  be  satisfied  in  the  same  way  as  the  £100 
which  I  am  under  a  covenant  to  pay,  and  which  by  the  deed  is 
payable  by  instalments  of  £6  per  month  for  six  months,  and 
the  balance  at  the  end  of  that  time."  I  think,  therefore,  that 
Mrs.  Wiggins  is  entitled  to  both  the  sums  of  £100. 

(1)  Law  Eep.  2  H.  L.  71.  (2)  3  K.  &  J.  318. 
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The  executors  appealed,  and  the  appeal  was  heard  on  the  19th 
and  20th  of  June,  1888. 

P.  F.  S.  Stokes,  for  the  Appellants  : — 

The  testator,  in  his  bequest  of  £100  to  his  wife,  referred  to  the 
same  sum  as  he  was  bound  to  pay  under  the  separation  deed. 
Where  the  sum  and  the  person  to  receive  it  are  the  same  in  both 
documents,  there  is  a  presumption  that  the  second  gift  is  intended 
to  be  a  satisfaction  of  the  former.  Where  the  difference  between 
the  two  gifts  is  slight,  that  is  not  sufficient  to  rebut  the  presump- 
tion. Here  the  mode  of  payment  only  is  different :  Montagu  v. 
Earl  of  Sandwich  (1) ;  Chichester  v.  Coventry  (2) ;  Wathen  v. 
Smith  (3)  ;  Edmunds  v.  Low  (4) ;  Hinchclife  v.  Hinchclife  (5) ; 
Chaplin  v.  Chaplin  (6).  The  fact  that  the  two  documents  were 
cotemporaneous  makes  no  difference,  for  the  deed  is  recited  in 
the  will,  and  the  debt  is  thereby  admitted  by  the  testator  to  be 
in  existence. 

[Cotton,  L.J. : — Is  there  any  case  on  satisfaction  where  the 
documents  have  been  cotemporaneous  ?] 

[Counsel  on  both  sides  stated  that  they  had  not  been  able  to 
find  any  such  case.] 
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HORLOCK 
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HORLOCK. 


F,  T,  Procter,  contra,  was  not  called  on. 


Cotton,  L.J. : — 

This  is  an  appeal  from  a  decision  of  Mr.  Justice  KeJcewich  that 
Mrs.  Wiggins  is  entitled  both  to  the  £100  provided  for  her  by 
the  separation  deed  and  to  the  legacy  of  £100  bequeathed  to  her 
by  her  husband's  will.  The  only  fact  I  need  mention  is  that  the 
will  and  the  deed  were  substantially  cotemporaneous.  Which- 
ever of  the  two  was  prepared  first,  they  were  executed  so  nearly 
at  the  same  time  that  they  must  be  looked  upon  as  cotempora- 
neous. 

The  question,  then,  is  whether  the  testator  intended  the  legacy 
to  be  a  payment  of  what  was  given  by  the  deed.  The  gift  by  the 

(1)  32  Ch.  D.  525.  (4)  3  K.  &  J.  318. 

(2)  Law  Eep.  2  H.  L.  71.  (5)  3  Ves.  516. 

(3)  4  Madd.  325.  (6)  3  P.  Wms.  245. 
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0.  A.      will  is  this : — "  After  all  my  just  debts,  funeral  and  testamentary 
1888       expenses  are  paid,  I  will  and  bequeath  to  my  wife  Sarah  the  sum 
HoKLocK    of  £100,  payable  within  six  months  after  my  decease,  £6  to  be 
Wiggins.    P^^^  order  until  my  estate  is  finally  settled,  the 

Wiggins  same  to  be  deducted  from  the  said  £100  as  per  indenture  stated 
HoKLocK.  mutual  separation."    There  was  in  the  covenant  a  direc- 

cottralj  J    ^^^^  ^^^^  P®^  calendar  month  was  paid  to  Mrs.  Wiggins  for 

  six  months  after  the  decease  of  Mr.  Wiggins,  the  amount  of  these 

sums  should  be  deducted  from  the  £100,  and  the  balance  only 
paid  at  the  end  of  the  six  months.  What  is  the  meaning  of  the 
will,  apart  from  any  presumption  as  to  satisfaction  ?  A  gift  of 
£100.  The  only  argument  against  its  being  an  independent  gift 
is  founded  on  the  words  at  the  end,  and  I  do  not  think  them 
sufficient  to  shew  that  the  testator  intended  by  his  will  only  to 
provide  for  payment  of  the  sum  provided  for  by  the  covenant  in 
the  separation  deed. 

Then  it  is  urged  that  there  is  a  presumption  that  one  gift  was 
intended  to  be  in  satisfaction  of  the  other,  and  that  Mrs.  Wiggins 
must  elect.  In  my  opinion  no  such  presumption  arises  in  this 
case.  The  direction  to  pay  the  legacy  is  given  after  payment  of  all 
the  testator's  just  debts,  and  the  instrument  creating  an  obligation 
to  pay  the  £100,  which  would  be  a  debt,  is  so  nearly  connected 
in  point  of  time  with  the  execution  of  the  will  that  they  must 
be  treated  as  cotemporaneous.  I  do  not  say  that  in  no  case  can 
a  presumption  of  satisfaction  arise  where  the  documents  are  co- 
temporaneous ;  but  their  being  so  is  an  important  consideration, 
and  I  can  hardly  conceive  the  possibility  of  two  documents,  each 
giving  the  wife  £100,  being  executed  at  the  same  time,  if  it  was 
intended  that  she  should  only  have  one  sum  of  £100. 

BowEN,  L.J. : — 

I  am  of  the  same  opinion.  On  the  construction  of  the  will  I 
think  there  is  not  enough  to  shew  that  the  £100  there  mentioned 
was  the  same  sum  as  the  £100  provided  by  the  separation  deed. 
But  it  is  contended  that  the  presumption  ought  to  be  applied 
that  a  gift  by  a  subsequent  will  of  the  same  amount  as  what  has 
been  given  by  deed  is  to  be  received  in  satisfaction  of  the  prior  gift. 
But  what  is  the  character  of  this  presumption  ?    It  goes  on  the 
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ground  that  the  benefit  given  by  the  will  is  to  be  taken  as  given 
on  an  implied  condition  that  it  is  to  be  taken  in  satisfaction  of 
the  benefit  given  by  the  deed.  Though  this  presumption  is 
artificial,  we  ought  to  act  upon  it  in  cases  to  which,  according  to 
the  authorities,  it  is  applicable ;  but  we  ought  not  to  create  fresh 
artificial  presumptions.  The  language  of  this  will  falls  short  of 
the  conclusion  that  the  testator  intended  by  his  will  the  same 
£100  as  was  mentioned  in  the  covenant.  The  will  directs  pay- 
ment of  the  bequest  after  payment  of  the  testator's  just  debts, 
and  the  £100  in  the  separation  deed  was  a  debt  existing  when 
the  will  was  made.  Then,  again,  the  two  documents,  as  regarded 
the  testator's  mind,  were  cotemporaneous,  which  is  a  circum- 
stance to  be  considered,  for  the  presumption  arises  not  on  the 
will,  but  on  the  circumstances  of  the  case.  We  ought,  therefore, 
to  look  at  all  the  circumstances,  and  the  relative  positions  of  the 
two  documents  in  point  of  time  may  be  decisive,  is  often  material, 
and  is  always  relevant.  I  think  it  would  be  wrong  to  raise  the 
presumption  in  this  case. 


C.  A. 
1888 

HOKLOCK 
V, 

Wiggins. 
Wiggins 

V. 

HORLOCK. 


Fky,  L.J.:— 

I  am  of  the  same  opinion. 

Solicitors  for  Plaintiff :  Bleivitt  &  Tyler. 
Solicitors  for  Defendants :  Armstrong  &  Lamh, 


H.  C.  J. 
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In  re  JUPP. 
JUPP  V.  BUCKWELL. 


June  7,  14. 


[1888    J.  417.] 


Husband  and  Wife — Will — Construction — Gift  to  Husband  and  Wife  and 
Tliird  Person —  Unity  of  Person  of  Husband  and  Wife — Married  Women's 
Propertij  Act,  1882  (45  &  46  Vict.  c.  75),  ss.  1,  5. 

The  rule  of  construction  whereby,  under  a  gift  to  a  husband  and  wife 
and  a  third  person,  the  husband  and  wife  take  only  one  moiety  between 
them,  has  not  been  altered  by  the  Married  Women's  Projperty  Act,  1882. 

A  testator,  by  his  will  made  in  1887,  directed  that  a  share  of  his  residuary 
estate  should  be  divided  between  his  "  sister  M.  P.,  D.  P.,  her  husband, 
^nd  H.  P.,  her  step-daughter,  in  equal  parts."  M.  P.  and  P.  P.  were 
married  previously  to  the  commencement  of  the  Married  Women'' s  Pro- 
:perty  Act,  1882  ;— 

Held,  that  M.  P.  and  D.  P.  each  took  one-fourth,  and  H,  P.  one-half  of 
the  share,  the  one-fourth  of  M.  P.  being  her  separate  property  according 
to  the  Act. 

Adjouened  summons. 

Stejphen  Jupi^,  who  died  on  the  25th  of  November,  1887,  by  his 
will,  dated  the  17th  of  November,  1887,  after  directing  that  a 
freehold  property  and  certain  shares  belonging  to  him  in  a  com- 
pany should  be  sold  as  his  executor  should  think  best,  and  re- 
questing his  executor  to  pay  his  debts,  and  the  expenses  incurred 
in  the  administration  and  execution  of  his  will,  directed  that  the 
residue  of  his  estate  should  be  divided  into  five  equal  shares,  one 
share  to  be  divided  between  his  deceased  brother  Johns  children 
(whom  he  named)  in  equal  parts;  "and  one  share  between  my 
sister  Mary  Buchmll,  Daniel  Buchwell,  her  husband,  and  Harriet 
BucTcwell,  her  step-daughter,  in  equal  parts,"  one  share  between 
his  deceased  brother  Henry's  widow  and  children  (whom  he 
named)  in  equal  parts ;  one  share  between  his  deceased  brother 
James's  widow  and  children  (whom  he  named)  in  equal  parts, 
and  the  remaining  share  between  his  deceased  brother  George's 
children  (whom  he  named)  in  equal  parts;  and  the  testator 
appointed  the  Plaintiff,  George  Jupp,  his  sole  executor. 

Daniel  and  Mary  Buckwell  were  married  before  the  commence- 
ment of  the  Married  Women's  Property  Act,  1882. 
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This  was  a  summons  by  George  Jupp,  Plaintiff,  against  Mary  KAY,  J. 

Buchwell,  Daniel  Buchivell,  and  Harriet  Buchivell,  Defendants,  to  1888 

have  it  determined  whether  the  legacy  bequeathed  by  the  will  j^^^g 
to  the  Defendants  should  be  divided  between  them  in  the  pro- 

portion  of  one  third  to  each  person,  or  in  any  other  way.  v. 

BUCKWELL. 

Saycraft,  for  the  Plaintiff  and  the  Defendants  Mary  Buchivell 
and  Daniel  Bmhivell : — 

Under  this  gift  the  Defendants  take  in  equal  thirds.  The 
will  having  been  made  after  the  commencement  of  the  Married 
Women  s  Property  Act,  1882,  the  case  is  governed  by  the  decision 
of  Mr.  Justice  Chitty,  in  In  re  March  (1).  That  decision  was, 
it  is  true,  reversed  on  appeal  (2),  but  only  on  the  ground  that 
the  will  in  that  case,  which  was  made  before  the  commence- 
ment of  the  Act,  must  be  construed  according  to  the  law  exist- 
ing at  the  time  when  it  was  made.  The  old  rule  that  under 
a  gift  to  a  husband  and  wife  and  a  third  person  the  husband 
and  wife  take  a  moiety  only  is  a  rule  of  construction,  founded  on 
the  old  law  that  husband  and  wife  were  one  person :  Co.  Litt,  (3) 
But  that  law  has  been  altered.  The  effect  of  the  recent  Act  is 
that  husband  and  wife  are  no  longer  one  person  for  the  purpose 
of  acquiring  property.  The  wife  can  now  acquire  as  a  feme  sole, 
and  she  cannot  therefore  be  one  person  with  the  husband  for  the 
purpose  of  acquisition. 

Moreover,  the  rule  is  one  which  readily  yields  to  any  indica- 
tion of  intention  by  a  testator  that  husband  and  wife  should  take 
separately :  Dias  v.  De  Livera  (4) ;  Paiiie  v.  Wagner  (5) ;  Mar- 
chant  V.  Cragg  (6) ;  and  the  relationship  of  the  legatees  to  the 
testator  is  a  matter  to  be  considered :  Warrington  v.  Warrington  (7). 
The  terms  of  this  will  shew  an  intention  on  the  part  of  the 
testator  that  all  the  several  shares  should  be  divided  equally 
between  the  members  of  the  several  branches  of  his  family,  and 
it  is  very  improbable  that  he  intended  the  step-daughter  of  his 
sister  to  take  one  half  of  this  share,  and  his  sister  herself  only  a 
fourth. 

(1)  24  Ch.  D.  222.  (4)  5  App.  Cas.  123,  136. 

(2)  27  Ch.  D.  166.  (5)  12  Sim.  184. 

(3)  187  a.  (6)  31  Beav.  398. 

(7)  2  Hare,  54. 


150 


CHANCERY  DIVISION.  [VOL.  XXXIX. 


KAY,  J.       [Kay,  J.,  referred  to  Butler  v.  Butler  (1) ;  and  Beid  v.  Beid  (2).] 
1888 

Haldinstem,  for  the  Defendant  Harriet  BucJcwell : — 

In  re 

Jupp.  This  Defendant  is  entitled  to  one  moiety  of  the  share  in 
"^^v.^  question.  The  judgment  of  Mr.  Justice  Cliitty,  in  In  re  March  (8), 
BucKWELL.  ig  j^Q^  ^  binding  authority,  and  is  opposed  to  the  opinion  ex- 
pressed by  Mr.  Justice  Wills  in  Butler  v.  Butler  (4).  The  old  rule 
of  construction  is  not  affected  by  the  Married  Women's  Projperty 
Act,  1882.  The  Act  does  not  alter  the  status  of  a  married  woman, 
nor  affect  her  power  of  acquiring  property,  but  only  the  manner 
in  which  property  is  to  be  held  by  her  when  acquired.  It  was 
not  intended  to,  and  does  not,  alter  any  rights  except  those  of 
husband  and  wife  inter  se :  In  re  March  (5) ;  and  it  only  affects 
those  rights  so  far  as  is  expressed  in  the  Act  and  no  further : 
Palliser  v.  Gurney  (6)  :  Scott  v.  Morley  (7)  ;  Wennhah  v.  Morgan  (8)  ; 
and  Mr.  Justice  Chitty  himself  recognised  this  in  In  re  DuJce  of 
Somerset  (9). 

There  is  no  indication  of  intention  in  this  will  sufficient  to 
obviate  the  effect  of  the  well-established  rule  of  construction. 
Bias  V.  Be  Liver  a  (10)  and  Warrington  v.  Warrington  (11)  were 
cited  to  the  Court  of  Appeal  in  In  re  March  (12),  and  Warrington 
V.  Warrington  was  cited  in  Gordon  v.  Whieldon  (13),  but  neverthe- 
less the  rule  was  adhered  to. 

[He  referred  also  to  Atcheson  v.  Atcheson  (14).] 

Haycraft,  in  reply. 

1888.  June  14.    Kay,  J.  :— 

Stephen  Jupp,  by  his  will,  dated  the  17th  of  Kovember,  1887, 
bequeathed  a  fifth  share  of  the  proceeds  of  real  and  personal 
property  "  between  my  sister  Mary  BucJcwell,  Baniel  Buchwell, 
her  husband,  and  Harriet  BucJcwell,  her  step-daughter,  in  equal 
parts." 

(1)  14  Q.  B.  D.  831.  (8)  20  Q.  B.  D.  635. 

(2)  31  Ch.  D.  402.  (9)  34  Ch.  D.  465. 

(3)  24  Oil.  D.  222.  (10)  5  App.  Cas.  123. 

(4)  14  Q.  B.  D.  831,  835.  (11)  2  Hare,  54. 

(5)  27  Ch.  D.  166,  170.  (12)  27  Ch.  D.  166. 

(6)  19  Q.  B.  D.  519.  (13)  11  Beav.  170. 

(7)  20  Q.  B.  D.  120.  (14)  Ibid.  485. 
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Unless  this  gift  is  affected  by  the  Married  Women's  Property    KAY,  J. 
Act,  1882,  Mr.  and  Mrs.  BucTcivell  would  take  one-half,  and  Har-  1888 
riet,  the  step-daughter,  the  other  half :  Bricker  v.  Whatley  (1)  ; 
In  re  Wylde  (2).    In  the  last  case,  Faine  v.  Wagner  (3),  which 
was  relied  on  before  me,  was  considered  as  not  a  binding  "^^f^ 
authority.  Buckwell. 

Mr.  and  Mrs.  Buckivell  were  married  before  the  passing  of  the 
Act.  The  operation  of  the  statute  upon  an  interest  of  a  husband 
and  wife  held  by  entirety  was  determined  by  the  Court  of  Appeal 
in  In  re  March  (4),  to  be  that  the  husband  would  be  entitled 
to  one-half  of  the  joint  share  in  his  own  right,  and  the  wife 
the  other  half  for  her  separate  use. 

But  it  is  argued  here  that  as  the  will  was  made  after  the 
passing  of  the  Married  Women's  Proj^erfy  Act,  1882,  the  rule  of 
construction  under  which  husband  and  wife  take  as  one  person 
one  share  between  them  has  been  altered,  and  that  they  now 
take  under  this  will  not  one-half  between  them,  Harriet  BucJc- 
welly  the  step-daughter,  taking  the  other  half,  but  that  each  of 
the  three,  the  husband,  wife,  and  the  step-daughter,  takes  one- 
third. 

Apart  from  authority,  that  would  be  an  extraordinary  effect 
of  an  Act  of  Parliament  the  main  purpose  and  object  of  which  is 
to  give  a  married  woman  certain  rights  as  between  her  and  her 
husband,  because  the  effect  of  so  holding  would  be  that  both 
husband  and  wife,  instead  of  getting  one-fourth  each,  would  get 
one-third  each  of  this  gift,  and  Harriet  Buckivell,  the  step- 
daughter, instead  of  getting  one-half,  would  only  get  one-third : 
that  is,  the  husband  would  have  an  increased  share,  not  only  as 
between  him  and  his  wife,  but  against  third  parties. 

If  it  had  been  the  intention  of  the  framers  of  the  Act  to  alter 
this  rule  of  construction  I  should  expect  to  find  that  intention 
expressed.  But  the  Act  does  not  refer  to  it  in  any  way,  and  so 
far  as  appears  on  the  face  of  it,  this  would  be  a  consequential 
and  undesigned  effect  of  its  provisions. 

The  argument  is  that  this  consequence  results  from  the  1st 
section,  which  provides  that  "  a  married  woman  shall,  in  accord- 

(1)  1  Vern.  233.  (3)  12  Sim.  184. 

(2)  2  D.  M.  &  G.  724.  (4)  27  Ch.  D.  166. 
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KAY,  J.    ance  with  the  provisions  of  this  Act,  be  capable  of  acquiring, 
1888       holding,  and  disposing  by  will  or  otherwise,  of  any  real  or 
In  re      personal  property  as  her  separate  property,  in  the  same  manner 
as  if  she  were  a  feme  sole,  without  the  intervention  of  any 
V.        trustee;"  and  by  sect.  5,  "every  woman  married  before  the 
BucKWELL.  cQijiij^ej^cement  of  this  Act  shall  be  entitled  to  have  and  to 
hold  and  to  dispose  of  in  manner  aforesaid  as  her  separate  pro- 
perty all  real  and  personal  property,  her  title  to  which  .... 
shall  accrue  after  the  commencement  of  this  Act." 

These  provisions  seem  to  be  intended  to  give  her  at  law  a 
right  to  any  property  acquired  after  the  commencement  of  the 
Act  (which  was  the  1st  of  January,  1883),  equivalent  to  the 
separate  use,  which  was  a  creature  of  equity.  For  the  creation 
of  that  separate  use  a  trust  was  required,  and,  as  a  trust  never 
fails  for  want  of  a  trustee,  where  no  other  trustee  was  appointed 
it  was  held  that  the  husband  should  be  considered  as  trustee  for 
the  wife.  This  new  interest  is  to  be  without  any  trust  a  legal 
interest. 

The  reason  why,  if  the  joint  estate  was  made  to  a  husband  and 
wife  and  to  a  third  person,  the  husband  and  wife  only  took  half 
is  thus  expressed  by  Littleton  (1) ;  "  The  cause  is  for  that  the 
husband  and  wife  are  but  one  person  in  law,  and  are  in  like 
case  as  if  an  estate  be  made  to  two  joint  tenants,  where  the  one 
hath  by  force  of  the  jointure  the  one  moiety  in  law,  and  the 
other,  the  other  moiety."  CoJce,  commenting  upon  this  (2), 
quotes  from  Br  acton,  "  vir  et  uxor  sunt  quasi  unica  persona,  quia  caro 
una  et  sanguis  unus"  Does  the  Act  mean  to  alter  this  ?  Sect.  12 
shews  that  it  does  not  for  all  purposes,  because  it  expressly 
preserves  the  inability  of  the  wife  to  sue  the  husband  in  tort  in 
certain  cases. 

I  cite  with  entire  approval  the  language  of  Mr.  Justice  Wills 
in  Butler  v.  Butler  (3),  '*  I  take  the  Act  to  mean  exactly  what 
it  says — no  more  and  no  less.  It  is  said  that  it  destroys  the 
doctrine  of  the  common  law  by  which  there  was  what  has  been 
called  a  unity  of  person  between  husband  and  wife.  Again  I 
answer,  I  do  not  see  why.    It  confers  in  certain  specified  cases 

(1)  Sect.  291.  (2)  187  b. 

(3)  14  Q.  B.  D.  835,  836. 
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new  powers  upon  the  wife,  and  in  others  new  powers  upon  the    KAY,  J. 
husband,  and  gives  them  in  certain  specified  cases  new  remedies  1888 
against  one  another.    But  I  see  no  reason  for  supposing  that  the  ^ 
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Act  does  anything  more  than  it  professes  to  do,  or  either  abrogates 
or  infringes  upon  any  existing  principles  or  rules  of  law  in  cases  ^. 
to  which  its  provisions  do  not  apply." 

That  expresses  perfectly  my  opinion  as  to  the  mode  in  which 
an  Act  of  this  kind  should  be  construed. 

The  capacity  of  a  married  woman  to  take  property  is  not  altered 
as  between  her  and  the  grantor.  That  was  always  complete. 
Whatever  property,  real  or  personal,  was  devised,  bequeathed, 
conveyed,  or  assigned  to  a  married  woman,  as  between  her  and 
the  grantor,  passed  absolutely.  The  Act  only  enlarges  her  capa- 
city to  take  such  property  "  as  her  separate  property."  That  is, 
as  I  read  it,  as  between  her  and  the  grantor  she  takes  the  same 
as  before,  but  as  between  her  and  her  husband  what  she  takes 
is  "her  separate  property."  That  is  my  construction  of  the 
statute  independently  of  authority. 

In  the  case  of  In  re  March  (1),  Mr.  Justice  Chitttj  expressed 
an  opinion  that  the  Act  has  altered  the  status  of  a  married 
woman  for  this  purpose.  After  reading  sect.  1,  sub-sect.  1,  he 
says  (2)  :  "  It  appears  to  me  that  this  section  enlarges  the  capa- 
city of  a  married  woman.  Her  capacity  formerly  was  that  she 
could  not  take  property  which  went  to  her  husband.  There  were, 
no  doubt,  exceptions  made  in  equity  with  regard  to  her  right  to 
a  settlement ;  but  here  her  status  is  changed,  and  she  is  made 
capable  of  acquiring  personal  property  in  the  same  manner  as  if 
she  were  a /me  so?e;"  and  after  referring  to  other  sections  of  the 
Act  his  Lordship  says  (3) :  "  It  appears  to  me  that  the  Act 
makes  such  alterations  in  the  relation  of  husband  and  wife  that 
it  severs  that  unity  of  person,  and  divides  that  compound  person 
which  the  law  formerly  recognised,  to  such  an  extent  as  to  render 
it  wrong  for  the  Court  to  apply  the  old  principle  which  was 
founded  on  unity  of  person." 

I  cite  these  passages  for  the  purpose  of  explaining  the  grounds 
on  which  I  respectfully  differ  from  this  judgment.    In  my  opinion, 

(1)  24  Ch.  D.  222.  (2)  24  Ch.  D.  229. 

(3)  24  Cli.  D.  230. 
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KAY,  J.    as  I  have  said,  tlie  capacity  of  a  married  woman  to  take  property 
1888       is  only  altered  between  herself  and  her  husband.    The  true  view 
In  re      seems  to  me  to  be  that  the  wife  had  an  unlimited  capacity  before 
the  Act  to  acquire  property,  but  that  upon  its  acquisition  the 
V.        marital  right  of  the  husband  gave  him  certain  interests  in  it 
BucKWELL.  ^j^jgjj  ^jjQ        ]^ag  interfered  with.    This  seems  to  me  to  be  the 
extent  to  which  her  status,  if  that  be  the  right  word,  is  intended 
to  be  altered.    But  for  collateral  purposes,  that  is,  for  any  purpose 
in  respect  of  property,  except  altering  her  right  to  property  as 
between  herself  and  her  husband,  I  do  not  find  in  the  Act  any 
intimation  of  an  intention  to  change  her  legal  position.    If  that 
had  been  the  intention  I  should  have  expected  to  find  in  the 
Act  an  express  provision  to  the  effect,  for  example,  that  in  all 
questions  relating  to  property  the  husband  and  wife  should  be 
considered,  not  only  as  between  themselves,  but  also  as  between 
them  and  third  persons,  two  separate  individuals,  and  that  the 
old  law  of  unity  of  person  should  be  abolished. 

The  decision  in  In  re  March  was  overruled  by  the  Court  of 
Appeal  (1),  not  on  this  ground,  but  because  the  will  in  that 
case  was  made  before  the  passing  of  the  Married  Women's  Fro- 
jperty  Act  of  1882.  The  learned  Judges  expressly  declined  to 
give  any  opinion  what  would  be  the  effect  in  this  respect  of 
a  will  made  after  the  Act.  But  Lord  Justice  Cotton  (2)  said  this, 
in  which  I  concur,  "  In  my  opinion  the  Act  was  not  intended 
to  alter  any  rights  except  those  of  the  husband  and  wife  inter  se." 

In  this  state  of  authority  I  think  I  am  bound  to  decide  the 
case  according  to  my  own  opinion.  I  therefore  hold  that  Mary 
Buchwell  and  her  husband  each  take  one-fourth,  and  Harriet  Buch- 
well  one-half,  Mary  BucliweWs  share  being  her  separate  property 
according  to  the  Act. 

Solicitor :  H.  Sowton,  agent  for  /.  C.  Buchwell,  Brighton. 

(1)  27  Ch.  D.  166.  (2)  27  Ch.  D.  170. 

0.  C.  M.  D. 
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In  re  DAWSOI^. 
JOHNSTON  V,  HILL. 

[1887    D.  840.] 

Will — Construction — Gift  to  Children  of  any  Son  of  Tenant  for  Life — Remote- 
ness — Tenant  for  Life  j^ast  Child-hearing — Admissihility  of  Evidence. 

A  testator  by  his  will,  dated  September,  1866,  gave  all  bis  estate  to 
trustees  upon  trust  to  pay  an  annuity  to  bis  daugbter  (tbe  Plaintiff)  for 
life,  and  on  ber  decease  be  declared  tbat  tbey  sbould  stand  possessed  of 
tbe  residue  of  tbe  trust  funds  in  trust  for  sucb  cbild  or  cbildren  of  tbe 
Plaintiff  as  bad  attained  or  sbould  live  to  attain  tbe  age  of  twenty-one 
years,  or  (being  a  daugbter  or  daugbters)  sbould  bave  attained  or  sbould 
live  to  attain  tbat  age,  or  bave  married  or  marry,  and  also  for  sucb  cbild  or 
cbildren  of  any  son  of  tbe  Plaintiff  wbo  sbould  die  under  tbe  age  of  twenty- 
one,  as  sbould  live  to  attain  tbe  age  of  twenty-one  years,  or  (being  a 
daugbter  or  daugbters)  sbould  live  to  attain  tbat  age  or  marry,  and,  if 
more  tban  one,  in  equal  sbares  and  proportions  as  between  brotbers  and 
sisters. 

Tbe  testator  died  in  January,  1875,  and  at  bis  deatb  tbe  Plaintiff,  wbo 
was  tben  over  sixty  years  of  age,  bad  one  son  and  five  daugbters  living : — 

Heldy  tbat  tbe  trust  in  favour  of  tbe  grandcbildren  of  tbe  Plaintiff  was 
void  for  remoteness,  and  tbat  evidence  was  not  admissible  to  sbew  tbat  at 
tbe  testator's  deatb  tbe  Plaintiff  was  past  tbe  age  of  cbild-bearing. 

Jee  V.  Audley  (1)  and  Ln  re  Sayer^s  Trusts  (2)  followed. 

Cooper  V.  Laroche  (3)  disregarded. 

Major  DAWSON,  late  of  Cherry  Burton,  in  the  county  of 
Yorh,  Esq.,  by  his  will,  dated  the  21st  of  September,  1866,  de- 
vised and  bequeathed  all  his  real  and  personal  estate  to  trustees 
upon  trust  for  sale  and  conversion  as  therein  mentioned,  and  as 
to  the  moneys  to  arise  from  such  sale  and  conversion  upon  trust, 
after  payment  of  his  debts,  to  invest  the  same  as  therein  men- 
tioned. And  he  declared  that  his  trustees  should  out  of  the  annual 
income  of  the  trust  funds  pay  the  annual  sum  of  £600  to  his 
daughter,  the  Plaintiff,  Mary  Elizabeth  Johnston  (then  Mary 
Elizaleth  Hill),  for  life,  and  subject  thereto  should  pay  the  annual 
income  of  the  trust  funds  during  the  life  of  the  Plaintiff  to  all 
her  children  in  equal  shares  and  proportions.  And  after  the 
decease  of  the  Plaintiff  the  testator  declared  that  the  trustees 

(1)  1  Cox,  324.  (2)  Law  Rep.  6  Eq.  319. 

(3)  17  Cb.  D.  368. 


CHITTY,  J. 
1888 

e7wnel4,15,18 
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CHITTY,  J.  should  stand  possessed  of  certain  sums  of  £2500  and  £7500  re- 
1888  spectively,  part  of  the  trust  funds,  in  trust  as  to  the  £2500  for 
such  persons  as  the  Plaintiff  should  by  will  appoint,  and  as  to  the 
Dawson.  £7500  in  trust  for  the  children  or  more  remote  issue  of  the 
Johnston  pjg^jj^^jff  gj^g  should  by  will  appoint,  and  in  default  of  appoint- 
ment  with  regard  to  both  the  sums  that  they  should  be  considered 
as  part  of  the  residue.  And  the  testator  declared  that  the  trus- 
tees should  stand  possessed  of  the  residue  of  the  trust  fund  and 
the  securities  for  the  same,  and  the  unappointed  part  of  the  sums 
of  £2500  and  £7500  in  trust  for  such  child  or  children  of  the 
Plaintiff  as  had  attained,  or  should  live  to  attain  the  age  of 
twenty-one  years,  or  (being  a  daughter  or  daughters)  should  have 
attained  or  should  live  to  attain  that  age,  or  have  married  or 
marry,  and  also  for  such  child  or  children  of  any  son  of  the 
Plaintiff  who  should  die  under  the  age  of  twenty-one  years  as 
should  live  to  attain  the  age  of  twenty-one  years,  or  (being  a 
daughter  or  daughters)  should  live  to  attain  that  age  or  marry, 
and  if  more  than  one,  to  be  divided  between  or  among  them  in 
equal  shares  and  proportions  as  between  brothers  and  sisters,  but 
so  that  the  child  or  the  children  collectively  of  any  deceased  son 
of  the  Plaintiff  should  take  only  the  share  which  such  son  would 
have  taken  if  living,  and  if  more  than  one  in  equal  shares  and 
proportions. 

The  testator  died  on  the  7th  of  January,  1875,  and  at  his  death 
the  Plaintiff,  who  was  then  over  sixty  years  of  age,  had  one  son 
(the  Defendant)  Major  Dawson  Hill  and  five  daughters  living,  all 
of  whom  had  attained  the  age  of  twenty-one. 

The  Plaintiff  claimed  in  this  action,  which  was  for  the  adminis- 
tration of  the  real  and  personal  estate  of  the  testator,  a  declara- 
tion that  the  trusts  in  the  will  declared  to  take  effect  after  the 
death  of  the  Plaintiff  were  void  for  remoteness. 

The  question  was  whether  evidence  was  admissible  to  shew 
that  at  the  death  of  the  testator  the  Plaintiff  was  past  child- 
bearing. 

Byrne,  Q.C.,  and  Methold,  for  the  Plaintiff : — 
The  gift  to  the  grandchildren  of  the  Plaintiff  is  void  for  re- 
moteness, and  the  Court  cannot  travel  out  of  the  will  and  inquire 
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into  the  age  of  the  Plaintiff  at  the  testator's  death,  so  as  to  con-  CHITTY,  j. 

fine  the  gift  to  the  children  then  living:  Jeev.  Audley  (1);  Lire  1888 

Saijer's  Trusts  (2)  ;  FearTcs  v.  Moseley  (3).  ""^^ 

[They  also  cited  Cooler  v.  Laroche  (4).]  Dawson. 


Bomer,  Q.C.,  and  T.  L,  Wilkinson,  for  the  Defendant,  Major 
Baivson  Sill : — 

In  construing  the  will  you  may  look  at  the  state  of  facts  as 
they  existed  at  the  death  of  the  testator,  and  also  at  the  facts 
which  were  in  the  knowledge  of  the  testator  at  the  date  of  the 
will.  In  construing  the  limitation  to  the  children  and  grand- 
children the  Court  will  admit  evidence  as  to  the  age  of  the  Plain- 
tiff at  the  testator's  death. 

[They  referred  to  Bale  v.  Bale  (5)  ;  Be  OverhilVs  Trust  (6) ; 
Lord  Woodhouselee  v.  Dalrymj^le  (7)  ;  Adney  v.  Greatrex  (8).] 

Sir  Arthur  Watson,  Q.C.,  and  George  Henderson,  for  parties  in 
the  same  interest,  referred  ioVanderjplanh  v.  King  (9)  ;  Southern  v. 
Wollaston  (10)  ;  Williams  v.  Teale  (11)  ;  Massey  v.  Hudson  (12) ; 
Leng  v.  Hodges  (13)  ;  Broivn  v.  Pringle  (14)  ;  Croxton  v.  May  (15)  ; 
In  re  Widdoivs  Trusts  (16) ;  Davidson  v.  Kimpton  (17)  ;  Goodier 
v.  Johnson  (18)  ;  Garland  v.  Brown  (19). 

Fielding  Nalder,  F.  T.  Procter,  Bavenioort,  CuHis  Price,  Bad- 
cock,  Farwell,  Bramivell  Davis,  and  Burton,  appeared  for  other 
parties  who  were  interested  in  supporting  the  contention  of  the 
principal  Defendant. 

Byrne,  in  reply,  referred  to  Lo7xl  Dimgannon  v.  Smith  (20) ; 
In  re  Warren's  Settlement  (21)  ;  Sherratt  v.  Mountford  (22)  ;  Coke 
upon  Litt.  (23). 

(1)  1  Cox,  324.  (12)  2  Mer.  130. 

(2)  Law  Eep.  6  Eq.  319.  (13;  Jac.  585. 

(3)  5  App.  Gas.  714.  (14)  4  Hare,  124. 

(4)  17  Ch.  D.  368.  (15)  9  Ch.  D.  388. 

(5)  3  Ch.  D.  643.  (16)  Law  Eep.  11  Eq.  408. 

(6)  1  Sm.  &  Giff.  362.  (17)  18  Ch.  D.  213. 

(7)  2  Mer.  419.  (18)  Ibid.  441. 

(8)  38  L.  J.  (Ch.)  414.  (19)  10  L.  T.  (KS.)  292. 

(9)  3  Hare,  1.  (20)  12  CI.  &  F.  546. 

(10)  16  Beav.  276.  (21)  52  L.  J.  (Ch.)  928. 

(11)  6  Hare,  239.  (22)  Law  Eep.  8  Ch,  928. 

(23)  Vol.  i.  sec.  53,  40  b. 
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The  question  in  this  case  is  whether  the  trust  in  favour  of  the 
children  and  grandchildren  of  the  testator's  daughter,  the  Plain- 
tiff Mary  Elizabeth  Johnston,  is  or  is  not  void  for  remoteness. 

Putting  aside  for  a  moment  the  question  that  has  been  argued 
as  to  the  admissibility  of  evidence  to  shew  that  the  daughter  was 
at  the  time  of  the  testator's  death  past  child-bearing,  it  appears 
to  me  to  be  clear  this  trust  is  void.  The  gift  is  in  favour  of  one 
class,  but  made  up  of  two  generations.  The  first  generation  is 
the  daughter's  own  children.  As  to  that  no  objection  can*  be 
raised.  The  children  are  to  take  at  twenty-one  as  to  sons  and  as 
to  daughters  on  attaining  twenty-one  or  marriage.  But  the  limi- 
tation in  favour  of  the  next  generation,  that  is  the  daughter's 
grandchildren,  is  plainly  void.  The  gift,  to  read  it  shortly,  is  for 
such  children  of  any  son  of  the  daughter  who  should  die  under 
the  age  of  twenty-one  as  shall  live  to  attain  the  age  of  twenty- 
one  years,  or  being  a  daughter  or  daughters  live  to  attain  that 
age  or  marry.  Admitting  the  possibility  of  the  testator's  daughter 
having  a  son  born  after  the  testator's  death,  then  I  should  get  to 
a  life  not  in  being  at  his  death :  and  as  that  child  might  die 
under  twenty-one  more  than  twenty-one  years  after  the  death  of 
the  testator  that  limitation  to  his  children  at  twenty-one  is 
obviously  too  remote. 

Making  the  best  endeavours  possible  to  save  the  limitation, 
counsel  have  argued  that  the  words  "  if  living  "  in  the  clause 
which  defines  the  shares  which  the  grandchildren  of  the  daughter 
are  to  take  must  be  so  construed  with  reference  to  the  previous 
gift  as  to  bring  the  clause  within  the  rule.  The  argument 
founded  on  the  words  "  if  living  "  cannot  be  maintained,  and  I 
think  would  not  even  have  been  suggested  by  counsel  had  it  not 
been  for  the  purpose  of  avoiding  the  effect  of  the  rule  against 
perpetuities.  The  words  are  "  which  the  son  would  have  taken 
if  living."  Those  words  plainly  refer  to  the  son  attaining  the 
age  of  twenty-one  years.  It  is  not  necessary  to  go  further  into 
that  point.    Therefore,  so  far,  this  trust  is  void. 

Then  it  is  argued  that  the  Court  in  applying  the  rule  against 
perpetuities  looks  at  the  state  of  things  as  they  existed  at  the 
testator's  death,  and  it  appears  that  the  testator's  daughter  at 
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his  death  was  sixty  years  and  three  months  old,  or  thereabouts  ;  CHITTY,  J. 
and  thereupon  it  is  said  that  she  was  past  child-bearing,  and  1888 
consequently  that  there  could  be  no  son  of  hers  born  after  the 
testator's  death.  Dawson. 

Now  in  support  of  the  proposition  that  the  Court  looks  at  the  v. 
state  of  things  existing  at  the  death,  several  cases  were  cited, 
namely,  Vanderplanh  v.  King  (1),  Southern  v.  Wollaston  (2)  and 
Williams  v.  Teale  (3).  In  Southern  v.  Wollaston,  which  is  the 
simplest  of  the  cases,  there  was  a  gift  to  one  for  life,  and  after  his 
death  to  divide  the  fund  among  his  children  who  should  live  to 
attain  twenty-five.  Upon  the  reading  of  the  will,  without  know- 
ledge of  the  facts  I  am  about  to  mention,  that  limitation  to  his 
unborn  children  or  children  who  might  be  born  after  the  death 
of  the  testator  at  the  age  of  twenty-five  would  be  obviously  too 
remote.  But  the  Master  of  the  Kolls  was  asked  to  look  at  the 
state  of  things  existing  at  the  death,  and  looking  at  that  state  of 
things  found  that  the  tenant  for  life  was  then  dead,  and  found 
further  that  the  tenant  for  life  had  died  so  many  years  before  the 
testator  that  everyone  [oi  his  children  must  attain  the  age  of 
twenty-five  years  within  twenty-one  years  after  the  testator's 
death.  I  cite  that  as  an  illustration,  and  it  shews  that  the  Court 
will  regard  this  circumstance  of  the  death  of  a  person  mentioned 
in  a  will  taking  benefits  under  the  will,  and  I  mention  it  in  the 
way  I  have  done  in  order  to  dispose  of  the  ingenious  argument  of 
Mr.  Byrne,  which  was  that  the  Court  only  looked  to  the  fact  of 
death  for  the  purpose  of  ascertaining  whether  the  tenant  for  life 
was  or  was  not  actually  to  take  under  the  will.  If  that  had  been 
so,  the  inquiry  would  have  ceased  at  the  point  of  merely  ascertain- 
ing the  death,  whereas  in  this  case,  as  in  the  others,  the  Court 
allowed  evidence  to  be  given  to  shew  that  the  death  had  occurred 
at  such  a  period  before  the  testator's  death  as  allowed  the  Court, 
applying  the  rule  against  perpetuities,  to  say  that  the  gift  in 
favour  of  the  children  was  valid.  Those  cases  are  not  to  be  dis- 
turbed by  me  if  they  can  be  disturbed  by  anyone.  They  appear 
to  me  to  be  rightly  decided. 
Thereupon  this  argument  is  raised— that  the  parties  are  at  liberty 

(1)  3  Hare,  1.  (2)  16  Beav.  276. 

(3)  6  Hare,  239. 
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CHITTY,  J .  when  the  will  is  brought  before  the  Court  to  give'  other  evidence 
1888  of  the  state  of  things  existing  at  the  testator's  death  for  the  pur- 
In  re  pose  of  shewing  that  some  person  mentioned  in  the  will  whose 
Dawson,    jgg^g  g^j.^     take  can  have  no  issue  born  after  the  testator's  death. 

Death,  of  course,  in  the  testator's  lifetime  proves  the  fact  of  the 
impossibility  of  having  any  issue  born  after  his  death,  and  it  is 
said  that  the  law  cannot  be  so  one-sided  as  to  confine  itself  in  point 
of  principle  to  the  mere  case  of  death.  It  cannot  be  suggested,  it 
is  argued,  that  there  is  any  dilfference  between  shewing  the  im- 
possibility of  issue  by  death  and  in  any  other  way,  and  that  con- 
sequently evidence  is  admissible  to  prove  that  a  person  named 
in  the  will  whose  issue  are  to  take,  and  with  regard  to  whose 
issue  the  question  of  perpetuities  arises,  can  have  no  issue  born 
after  the  testator's  death,  and  consequently  that  in  this  case  I 
ought  to  admit  evidence  to  shew  that  the  lady  had  attained  that 
age  at  which  it  was  impossible  she  could  have  issue.  If  I  thought 
this  point  could  be  taken,  and  that  evidence  was  admissible,  I 
should  require  it  to  be  proved  as  a  fact,  as  any  other  fact  must 
be  proved  to  the  satisfaction  of  the  Court — that  is  to  say,  I  should 
not  assume  by  reading  text-books  on  the  subject  that  I  had 
mastered  the  whole  subject,  and  that  I  was  in  a  position  myself 
to  determine  such  a  question  as  this  without  the  testimony  of 
experts. 

The  question,  then,  is  whether  such  evidence  is  admissible.  The 
question  came  before  Lord  Kenyon  rather  more  than  100  years 
ago,  and  he  decided  this  exact  point  in  the  case  oiJee  v.  Audley  (1), 
It  is  said  that  it  is  not  a  decision,  but  a  mere  dictum.  I  think  it 
can  be  shewn  by  a  slight  examination  of  the  case  to  be  a  decision, 
and  the  ground  of  his  holding  that  the  will  violated  the  rule 
against  perpetuities.  In  that  case  there  was  a  gift  to  the  chil- 
dren of  John  and  Elizabeth  Jee,  which  was  limited  to  take  effect 
upon  an  event  which  was  too  remote  according  to  the  law  as  it 
then  stood.  The  words  used  in  the  testator's  will,  which  intro- 
duced this  condition,  were  words  which  imported  a  general  failure 
of  issue.  The  gift,  then,  was  to  persons  who  could  then  have  been 
ascertained,  who  must  have  come  into  being  within  lives  in  being, 
that  is  to  say,  within  the  lives  oi  John  and  Elizabeth  Jee,  because 
*     (1)  1  Cox,  324. 
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the  limitation  was  to  their  children.  But  it  was  not  a  limitation  CHITTY,  J. 
to  their  children  at  birth,  it  was  a  limitation  postponed  as  to  1888 
vesting,  when  the  case  is  examined,  to  the  same  point  of  time  as 
that  which  was  denoted  by  the  indefinite  failure  of  issue  of  the  Dawson. 
preceding  taker.  Consequently  it  ran  thus — on  the  happening 
of  an  event  which  was  too  remote,  I  give  to  the  unborn  children 
of  my  kinsman,  John  and  his  wife  Elizabeth,  who  were  then  living, 
not  to  those  children  at  twenty-one,  not  to  those  children  at  birth, 
but  to  those  children  it  might  have  been  some  fifty  years  after 
the  death  of  the  testator.  The  point  of  the  case  turned  on  the 
words  "  then  living,"  and  the  Master  of  the  Kolls  said  that  if  it 
had  been  to  the  daughters  of  John  and  Elizabeth  living  at  the 
time  of  his  will  or  the  time  of  his  own  death,  the  gift  would  have 
been  very  good ;  but  he  decided  the  case  on  the  ground  that  it 
was  possible,  in  point  of  law,  that  John  and  Elizabeth  should  have 
children  born  after  the  testator's  death.  The  argument  was  that 
there  was  no  real  possibility — I  am  using  the  words  from  the  report 
itself — no  real  possibility  of  their  having  any  children  born  after 
the  testator's  death,  because  they  were  both  seventy  years  of  age, 
and  if  the  Master  of  the  Kolls  had  accepted  the  proposition  that 
there  was  no  possibility  of  issue,  then  he  must  have  decided  that 
the  gift  was  good.  But  this  is  what  he  says :  After  speaking  of 
the  law  against  perpetuities  being  one  of  the  land-marks,  he 
goes  on,  "It  is  grown  reverend  by  age,  and  is  not  now  to  be 
broken  in  upon  ;  I  am  desired  to  do  in  this  case  something 
which  I  do  not  feel  myself  at  liberty  to  do,  namely,  to  suppose 
it  impossible  for  persons  in  so  advanced  an  age  as  John  and 
Elizabeth  Jee  to  have  children ;  but  if  this  can  be  done  in  one 
ease,  it  can  be  done  in  another,  and  it  is  a  very  dangerous  experi- 
ment, and  introductive  of  the  greatest  inconvenience  to  give  a 
latitude  to  such  sort  of  conjecture."  It  is  clear  that  Lord  Kenyon 
was  considering  the  case  generally,  and  it  is  clear  that  if  he  had 
admitted  the  evidence  in  this  case,  or  admitted  any  argument 
with  regard  to  the  impossibility  of  issue,  it  would  have  followed 
that  he  must,  and  that  the  Court  must,  in  every  other  case  make 
an  inquiry  into  the  possibility  of  issue  other  than  that  which 
arises  from  death.  As  I  pointed  out  in  the  argument,  if  medical 
testimony  was  admitted  in  this  case  for  the  purpose  of  shewing 
Vol.  XXXIX.  M  1 
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CHITTY,  J.  that  the  lady  was  past  child-bearing,  it  would  equally  be  admitted 
1888  as  a  matter  of  law  in  the  case  of  a  woman  of  younger  age,  and 
it  may  be  medical  testimony  could  shew  that  she  was  incapable 
of  bearing  a  child,  and  evidence  of  that  class  might,  therefore, 
consistently  with  the  supposed  principle,  be  adduced  in  the  case 
of  a  woman  of  thirty  or  even  younger :  and  if  the  principle  is 
pursued  in  this  way,  there  could  be  no  ground  for  rejecting 
evidence  in  the  case  of  a  man.  It  is  unnecessary  to  pursue  that. 
Of  course  the  probability  is  not  great,  but  there  are  cases,  I  take 
it,  in  which  it  could  be  proved  that  it  was  impossible  for  a 
man  to  have  children.  The  Master  of  the  Kolls  appears  to  me 
to  have  deliberately  rejected  this  argument  on  grounds  which 
appeared  to  him  to  be  sufficient,  and  he  speaks  of  the  danger  of 
the  experiment  and  the  great  inconvenience  and  the  latitude 
which  would  be  introduced  into  the  law.  That  is  a  decision  pro- 
nounced, as  I  have  said,  more  than  a  century  ago,  and  it  is  cited 
in  the  text-books  without  any  adverse  comment.  It  has  also 
been  mentioned  by  several  eminent  Judges  since,  and  with  ap- 
proval. It  may  be  that  sometimes  rhetorical  phrases  are  applied 
even  by  eminent  Judges  to  propositions  of  law.  In  Lord  Dun- 
gannon  v.  Smith  (1)  Lord  Brougham  in  eloquent  language  de- 
scribed it  as  "  one  of  the  corner  stones  of  the  law,"  and  I  under- 
stand the  Lord  Chancellor  in  the  same  case  to  have  considered 
the  decision  in  Jee  v.  Audley  (2)  to  be  one  of  the  land-marks. 

Now,  seeing  that  that  case  has  never  been  over-ruled,  it  would 
be  beyond  my  authority  to  touch  it.  I  must  accept  it  right  or 
wrong.  It  has,  however,  been  followed  by  Yice-Chancellor  Malins 
min  re  Bayer's  Trusts  (3).  There  he  held,  after  Jee  v.  Audley 
had  been  cited  to  him,  that  "  evidence  that  at  the  date  of  the 
will  the  married  woman  was  past  the  age  of  child-bearing  was  not 
admissible  for  the  purpose  of  shewing  that  children  then  living 
were  meant,  so  as  to  make  valid  the  gift  over,  which  otherwise  was 
void  for  remoteness."  If  this  had  been  the  first  decision  on  the 
subject,  I  might  have  been  required  to  examine  some  of  the 
grounds  on  which  the  learned  Vice-Chancellor,  according  to  the 
report,  proceeds.    I  think  I  am  not  called  upon  to  do  it.  The 

(1)  12  CI.  &  F.  631.  (2)  1  Cox,  324. 

(3)  Law  Kep.  6  Eq.  319. 
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substance  of  his  decision  is  that  he  adopted  the  principle  of  Jee  v.  CHITTY,  J. 
Audleij  (1)  and  followed  it.  1888 
Then  it  is  said  that  the  Vice-Chancellor  subsequently  departed  in  re 
from  that  decision  in  Cooper  v.  Laroche  (2).  Jee  y.  Audleij  was 
not  cited  to  him,  nor  was  In  re  Sayers  Trusts  (8).  The  point  cer- 
tainly did  arise  in  Cooper  v.  Laroche.  At  the  end  of  the  argument, 
according  to  the  report,  counsel  seems  to  have  sprung  this  point 
upon  the  Vice-Chancellor,  and,  Jee  v.  Audleij  and  In  re  Bayer's 
Trusts  not  being  cited,  he  certainly  did  hold  that  he  could  have 
regard  to  the  age  of  the  lady  and  conclude  that  she  was  past 
child-bearing  and  therefore  upheld  the  gift.  He  says  (4) :  "  With 
regard  to  the  other  legatee,  although  she  was  tenant  for  life  with 
remainder  to  all  her  children,  I  am  informed,  and  all  the  counsel 
agree,  that  she  was  at  an  age  past  child-bearing,  namely,  sixty 
years  of  age."  So  that  the  counsel  who  started  this  point  upon 
the  Court  appears  to  have  taken  the  Yice-Chancellor,  if  I  may 
say  so,  by  surprise,  and  also  his  learned  brethren  in  Court.  The 
matter  had  not  been  considered,  and,  as  far  as  the  Yice-Chancellor's 
two  judgments  are  concerned,  I  think  that  his  decision  in  In  re 
Sayers  Trusts  must  be  taken  to  be  the  more  deliberate,  and  the 
one  at  any  rate  which,  being  in  conformity  wdth  Jee  v.  Audley,  I 
ought  to  follow. 

Very  curiously  there  is  authority  apart  from  Jee  v.  Audley  which 
appears  to  me  to  have  a  bearing  on  this  point  with  reference  to 
the  age  of  a  woman  and  the  possibility  of  her  having  issue. 
Littleton^  in  stating  the  law  of  dower,  says  (5)  :  "  And  also  in  every 
case  where  a  women  taketh  a  husband  seised  of  such  an  estate  in 
tenements,  &c. :  so  as  by  possibility  it  may  happen  that  the  wife 
may  have  issue  by  her  husband,  and  that  the  same  issue  may  by 
possibility  inherit  the  same  tenements  of  such  an  estate  as  the 
husband  hath,  as  heir  to  the  husband,  of  such  tenements  she 
shall  have  her  dower,  and  otherwise  not."  Where  the  husband  is 
tenant  in  fee  simple  he  means,  of  course,  the  issue  of  him  and  his 
wife  would  succeed  to  the  inheritance  as  heir.  Where  the  case 
however,  is  that  he  holds  by  some  special  limitation  in  tail,  so 

(1)  1  Cox,  324.  (3)  Law  Kep.  6  Eq.  319. 

(2)  17  Ch.  D.  368.  (4)  17  Ch.  D.  373. 

(5)  Coke  upon  Litt.  vol.  i.  s.  53. 

ilf  2  1 


164 


CHANCERY  DIVISION.  [VOL.  XXXIX. 


CHITTY,  J.  that  the  issue  of  the  particular  wife  by  him  could  not  succeed  to 
1888  the  inheritance,  in  that  case  the  wife  shall  have  no  dower.  Now 
his  term  is  "  possibility,"  upon  which  there  is  a  very  learned 
Dawson,  commentary  by  Lord  Cohe  (1)  :  "  Albeit  the  wife  be  a  hundred 
Johnston  ^q^^^  old,"  that  is  the  first  thing.  Then  he  speaks  of  the  age  of 
the  husband — "  or  that  the  husband  at  his  death  was  but  four  or 
seven  years  old,  so  as  she  had  no  possibility  to  have  issue  by  him, 
yet  seeing  the  law  saith,  that  if  the  wife  be  above  the  age  of  nine 
years  at  the  death  of  her  husband,  she  shall  be  endowed,  and  that 
women  in  ancient  times  have  had  children  at  that  age,  whereunto 
no  woman  doth  now  attain,  the  law  cannot  judge  that  impossible 
which  by  nature  was  possible.  And  in  my  time  a  woman  above 
threescore  years  old  hath  had  a  child  ;"  and  then  he  adds  "  ideo 
non  dejinihir  in  jure,''  by  which  I  understand  him  to  mean  that  no 
legal  proposition  can  be  founded  on  the  impossibility  of  issue. 
The  rest  I  need  not  read.  That  is  cited,  and  I  think  fairly  and 
properly  cited,  in  support  of  Lord  KenyorCs  decision.  However, 
as  I  have  said,  I  think  I  am  bound  by  Lord  KenyorCs  decision. 

Another  argument  was  adduced  with  reference  to  what  appears 
to  be  the  practice  of  the  Court  of  Chancery  in  former  times  and 
of  the  Chancery  Division  of  the  High  Court  in  the  present  day 
with  reference  to  payment  out  where  there  is  a  married  woman 
whose  children  are  to  take  and  the  lady  has  attained  a  certain 
age.  Those  are  cases  I  think,  when  examined  from  the  beginning 
down  to  the  present  time,  in  which  the  Court  does  not  assume  the 
impossibility  of  issue,  but  as  a  mere  matter  of  convenience  of 
administration  regards  the  high  degree  of  improbability,  and  it 
has  come  now  to  be  fixed  somewhere  about  the  age  of  fifty-four, 
although  the  circumstances  may  still  be  inquired  into.  But  with 
regard  to  the  rule  against  perpetuities  a  high  degree  of  proba- 
bility or  improbability  will  not  do.  The  rule  with  regard  to 
perpetuities  is  that  the  limitation  must  be  such  that  every  member 
of  the  class,  where  it  is  a  question  of  a  class  gift,  must  of  necessity 
take  within  the  time  allowed.  Otherwise  many  and  many  a  case 
it  will  be  seen  could  be  supported  if  the  rule  of  a  high  degree  of 
improbability  were  applied.  The  practice  of  the  Court  at  one 
time,  say  about  the  first  quarter  of  this  century,  was  to  require 

(1)  40  b. 
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security,  and  that  went  on  for  some  time  afterwards,  and  in  tlie 
case  of  Leng  v.  Hodges  (1),  mentioned  by  Sir  Arthur  Watson, 
money  was  paid  out  on  the  assumption  that  the  lady,  who  was 
sixty-nine  years  of  age,  would  not  have  any  issue,  but  security 
was  taken.  Subsequently,  in  1845,  I  think  security  was  taken, 
and  the  lady's  age  was  sixty-four.  But  after  a  time  the  Court 
has  thought  it  might  dispense  with  security  and  act  upon  so  high 
a  degree  of  improbability  that  it  did  not  require,  as  was  once  the 
practice,  an  undertaking — even  sometimes  the  undertaking  of  the 
married  lady — to  refund.  I  take  it,  if  there  were  children  after- 
wards born,  they  would  still  be  in  a  position,  notwithstanding 
the  order,  to  claim  what  had  been  unjustly  taken  from  them.  I 
mention  those  cases  in  order  to  state  my  opinion  that  they  have 
not  established  the  principle  of  the  impossibility  of  the  lady 
having  issue.  They  are  only  illustrations  of  a  convenient  rule  of 
practice  in  the  administration  of  justice. 

Solicitors :  Hojpgood,  Foster,  &  Boivson ;  Monckton,  Long,  & 
Gardiner ;  Bleivitt  &  Tyler ;  A.  B.  &  E.  Steele;  Bollit  &  Sons. 
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WYMAN  V.  KNIGHT.  CHITTY,  j. 

[1888    W.  2153.] 

July  6,  7. 

Practice — Writ  of  Assistance — Bides  of  Supreme  Court,  1883,  Orders  xlvil,   

XL  VII I. 

Although  for  the  purpose  of  recovering  land  the  old  writ  of  assistance 
has  been  superseded  by  the  writ  of  possession  (Order  xlvii.)  the  writ  may 
still  he  issued  for  the  purpose  of  recovering  possession  of  and  preserving 
chattels  which  have  been  ordered  to  be  delivered  to  a  receiver. 

Motion. 

In  this  case  an  order  had  been  made  on  the  4th  of  July,  1888, 
for  the  appointment  of  a  receiver  of  chattels  in  the  custody  and 
possession  of  the  Defendants,  who  were  trustees;  one  of  them 
being  out  of  the  jurisdiction  in  Constantinople,  while  the  other, 
the  solicitor  of  the  trust  who  had  the  trust  deeds  and  documents 

(1)  Jac.  585. 
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CHITTY,  J.  in  bis  custody  and  possession,  had  absconded.    The  key  of  the 
1888      safe  in  which  the  trust  deeds  were  deposited  was  in  the  possession 
^j^^j^^     of  the  defaulting  trustee's  clerk,  but  he  declined  to  give  up  the 
Knight     ^^^^^  to  the  Plaintiff,  who,  being  unable  to  obtain  the  deeds,  now 
  moved  for  a  writ  of  assistance. 

Whinney,  in  support  of  the  application : — 

It  will  be  impossible  for  the  Plaintiff  to  obtain  the  deeds  with- 
out the  aid  of  the  Court  by  writ  of  assistance.  No  doubt  the  effect 
of  Order  xlvii.  (Rules  of  Supreme  Court,  1875,  Order  xlviii.), 
appears  to  be  to  substitute  the  writ  of  possession  for  the  writ  of 
assistance  :  Hall  v.  Hall  (1)  ;  but  the  writ  of  possession  applies  to 
land  only.  The  writ  of  delivery  under  the  existing  Order  xlviii. 
for  the  purpose  of  enforcing  a  judgment  or  order  "  for  the  re- 
covery of  any  property  other  than  land  or  money  "  only  provides 
for  distraint  by  the  sheriff,  and  not  for  a  specific  delivery  of  the 
chattels  sought  to  be  recovered. 

With  respect  to  the  recovery  and  possession  of  chattels  there 
appears  to  be  a  casus  omissus  in  the  Rules,  and  therefore  (as  pro- 
vided by  Order  lxxii.,  rule  2),  the  old  practice  would  remain.  In 
similar  circumstances  Yice-Chancellor  Malins,  after  some  hesita- 
tion, directed  the  writ  of  assistance  to  issue :  Cazet  de  la  Borde  v. 
Othon  (2). 

Chitty,  J.  (after  stating  the  facts,  proceeded) : — 

In  these  circumstances  the  Plaintiff  cannot  issue  a  writ  against 
the  solicitor  because  he  has  escaped,  and  the  result  is  that  the 
deeds  and  documents  wdll  remain  in  peril  unless  some  remedial 
writ  can  be  obtained.  Now  Order  XLVII.  (Rules  of  Supreme 
Court,  1883),  deals  with  the  writ  of  possession,  but  when  the 
terms  of  the  order  are  looked  at,  it  will  be  seen  that  the  writ 
referred  to  in  Order  xlvii.  applies  to  land  only.  The  new  writ 
constituted  by  that  Order  has  superseded  the  writ  of  assistance, 
so  far  as  lands  are  concerned,  and  I  think  that  was  also  the  opinion 
of  the  late  Master  of  the  Rolls  in  the  case  he  had  before  him  (In 
re  Holden,  7th  May,  1878  (3) ).    Anyhow  I  hold  that  to  be  the 

(1)  47  L.  J.  (Ch.)  680.  (2)  23  W.  K.  110. 

(3)  Seton,  4tli  ed.,  p.  1562. 
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result  of  Order  xlvii.  in  my  view.    Order  XLViii.  relates  to  CHITTY,  J. 
chattels  only,  but  that  order  is  not  applicable  to  the  exigencies  1888 
of  the  present  case.    I  have  caused  inquiries  to  be  made  at  the  Wyman 
Central  OfSce,  and  I  find  that  a  writ  of  assistance,  if  properly  knight. 

framed,  would  have  been  issued  so  as  to  apply  to  chattels.  In   

Cazet  de  la  Borcle  v.  Otlion  (1)  Vice-Chancellor  Malins  allowed 
such  a  writ  to  issue.  There  is  therefore  a  clear  decision  in 
favour  of  my  acceding  to  this  application.  Following  that  de- 
cision, and  after  consulting  with  the  officers  of  the  Court,  I  am 
of  opinion  that  the  writ  ought  to  go.  The  Registrar  will  draw 
the  order  and  issue  the  proper  writ  applicable  to  the  circum- 
stances of  the  case. 


Minutes  of  Order  : — Injunction  restraining  tlie  Defendants  until  judgment 
in  the  action  or  further  order  from  disposing  of,  dealing  with,  or  parting  with 
the  possession  of  the  securities  and  documents  of  title  and  other  documents 
belonging  to  or  connected  with  the  trusts  of  the  several  indentures  of  settle- 
ment otherwise  than  to  the  receiver;  continue  the  ^n^er^m  receiver  appointed 
by  the  order  of  the  4th  of  July,  1888,  and  let  such  order  be  extended  so  as  to 
include  the  income  of  the  trust  funds  subject  to  the  indentures  (of  settlement) ; 
and  let  such  order,  so  far  as  the  same  directs  the  delivery  by  Defendants  to 
the  receiver  of  the  securities  and  other  documents  and  papers  belonging  to  or 
connected  with  the  trusts  of  the  said  indenture  of  settlement,  be  extended  so  as 
to  include  the  delivery  over  to  the  receiver  of  the  said  indentures  dated  respec- 
tively, &c.,  &c.  And  it  appearing  by  the  said  affidavits  of  &c.  that  the  Defen- 
dants have  not  delivered  over  to  the  receiver  the  securities,  documents  of  title, 
and  other  documents  and  papers  belonging  to  or  connected  with  the  trusts  of  the 
said  indenture  pursuant  to  the  said  order.  And  it  appearing  by  the  affidavits, 
&c.,  &c.,  that  the  same  are  locked  up  in  a  safe  at  the  office  of  the  Defendant 

\tlie  absconding  solicitor  trustee],  situate  at  ,  and  that  it  is  impossible  for  the 

receiver  to  get  possession  of  the  said  securities  and  documents  without  the 
assistance  of  this  Court ;  Let  a  writ  of  assistance  issue  directed  to  the  Sheriff  of 
London  to  put  the  receiver  in  possession  of  the  premises  in  question  pursuant 
to  the  said  order  dated  the  4th  of  July,  1888,  and  of  this  order. 

Solicitors :  hyne  &  Holman, 


(1)  23  W.  K.  110. 


F.  O.  A.  W. 
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NOKTH,  J.      In  re  EAKL  OF  WINCHILSEA'S  POLICY  TEUSTS. 


Under  the  provisions  of  a  private  estate  Act  the  trustee  of  a  term  of 
years  in  certain  settled  estates,  of  which  W.  had  been  tenant  for  life,  was 
hound  to  apply  the  rents  of  the  estates,  first,  in  the  payment  from  time 
to  time  of  the  interest  upon  certain  incumbrances  existing  before  the 
passing  of  the  Act,  and  subject  thereto  in  the  payment  from  time  to  time 
of  the  interest  on  sums  to  be  raised  by  W.  by  mortgages  created  under 
the  powers  conferred  by  the  Act,  and  of  the  premiums  on  policies  of 
life  assurance,  constituting  the  collateral  security  for  the  repayment  of 
those  sums,  the  equity  of  redemption  being  reserved  to  W.  The  rents- 
having  become  insufficient,  the  trustee,  in  order  to  save  one  of  the  policies- 
from  lapsing,  paid  a  premium  out  of  his  own  moneys.  He  did  this  without 
any  request  from  the  mortgagee  or  from  the  owner  of  the  equity  of  re- 
demption of  the  policy.  The  life  insured  having  dropped,  and  the  proceeds- 
of  the  policy  having  been  received  by  the  mortgagee : — 

Held,  that  the  trustee  was  not  entitled  to  any  lien  on  the  proceeds  in 
respect  of  the  premiums  which  he  had  paid,  he  not  being  a  trustee  of  the 
policy. 

The  right  of  a  trustee  to  be  indemnified  out  of  his  trust  fund  for  money 
expended  by  him  in  its  preservation,  is  strictly  limited  to  the  trust  fund. 
In  re  Leslie  (1)  explained. 

Petition  by  the  Duke  of  Biclimond  asking  that  a  sum  of 
£2258  Os.  4id.,  which  had  been  paid  into  Court  under  the  Trustee 
Belief  Act,  might  be  paid  out  to  him. 

By  virtue  of  an  indenture  of  settlement,  dated  the  8th  of  May, 
1843,  and  another  indenture  of  settlement,  dated  the  5th  of 
August,  1846,  and  the  will  of  the  10th  Earl  of  WincTiilsea,  certain 
estates  became  on  the  death  of  the  10th  Earl  limited  to  the 
use  of  the  Duke  of  Biehmond  and  Christopher  Tumour,  their 
executors,  administrators,  and  assigns,  for  the  term  of  100  years, 
commencing  from  the  death  of  the  10th  Earl  of  Winchilsea,  if 
the  11th  Earl  should  so  long  live,  upon  certain  trusts  for  pay- 
ment, after  the  death  of  the  10th  Earl,  of  the  rents  and  profits 
of  the  settled  estates  to  the  11th  Earl,  until  he  should  assign  or 
charge  the  said  estates  or  the  said  rents  and  profits,  or  should 
do  or  suffer  to  be  done  anything  whereby  the  estates  or  the 


1888 


June  16. 


Policy  of  Life  Insurance — Payment  of  Preyniums  hy  Person  not  heneficial 
Owner —  Trustee — Indemnity — Lien — Salvage. 


(1)  23  Ch.  D.  552. 
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rents  and  profits,  if  vested  in  or  payable  to  himself,  would  by  NORTH 

operation  of  law  or  otherwise  become  vested  in  or  payable  to  1888 

some  other  person  or  persons;  and,  after  the  determination  of      In  re 

....  i  1       •    J    1       1     Eahl  of 

the  said  trust,  upon  certain  discretionary  trusts  therein  declared  winchilsea 

for  the  benefit  of  the  11th  Earl  and  his  then  or  any  future  wife,  tkustI 

and  his  children  by  every  or  any  wife,  or  any  of  them.    The  10th   

Earl  died  on  the  8th  of  January,  1858.  In  the  year  1865,  the 
"  Earl  of  WincJiilsea's  Estate  Act,  1865  "  (28  &  29  Vict.  c.  2),  was 
passed.  By  sect.  3  of  this  Act  it  was  enacted  that  the  11th  Earl, 
from  time  to  time,  with  the  consent  of  the  trustees,  might  raise 
for  the  purposes  of  the  Act,  on  the  security  during  the  life  of 
the  Earl  of  all  or  any  part  of  the  settled  estates  comprised  in  the 
100  years  term,  and,  if  and  so  far  as  might  be  found  requisite, 
with  the  collateral  security  of  any  assurances  on  the  life  of  the 
Earl,  any  sums  not  exceeding  in  the  whole  £50,000,  besides  the 
expenses  of  raising  and  securing  the  same,  and  in  order  to  secure 
the  repayment  of  the  principal  sums  so  raised,  with  interest,  and 
the  moneys  from  time  to  time  payable  for  effecting  and  keeping 
on  foot  the  assurances,  the  Earl,  with  the  like  consent,  might 
mortgage  for  his  life  the  settled  estates,  or  any  part  thereof,  to 
the  persons  advancing  the  principal  sums,  and  the  mortgages 
should  be  paramount  to  the  term,  and  might  contain  such  powers 
of  sale  and  other  powers  and  provisions  as  the  Earl,  with  the  like 
consent,  should  think  fit.  Sect.  9  provided  that  the  principal 
moneys  from  time  to  time  raised  under  the  Act  should  be  applied 
by  the  Earl,  with  the  concurrence  of  the  trustees,  for  certain 
specified  purposes  and  not  otherwise.  Sect.  10  provided  that 
"  from  and  after  the  passing  of  this  Act  the  trustees  may  and  shall 
make  such  provision  as  they  from  time  to  time  think  proper  for 
the  due  application  during  the  life  of  the  now  Earl  of  a  sufficient 
part  of  the  rents  and  profits  of  the  settled  estates  for  the  following 
purposes;  (that  is  to  say,)  first,  for  the  payment  from  time  to 
time,  when  and  as  the  same  shall  fall  due,  of  such  of  the  yearly 
sums,  and  the  interest  on  such  of  the  other  charges  and  incum- 
brances, respectively  specified  in  the  second  schedule  to  this  Act 
annexed,  as  are  from  time  to  time  subsisting  ;  and  subject  thereto, 
secondly,  for  the  payment  of  the  expenses  of  and  incident  to  the 
execution  of  this  Act  by  the  trustees  and  the  now  Earl;  and, 
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NORTH,  J.  subject  thereto,  thirdly,  for  the  payment  from  time  to  time,  when 
1888      and  as  the  same  become  due,  of  the  interest  on  the  principal 
sums  raised  by  the  now  Earl,  with  the  consent  of  the  trustees 

WmcHiLSEA's  ^^^^  sums  requisite  for  effecting  and  keep- 

PoLioY     ing  on  foot  the  assurances  constituting  the  collateral  security  for 

 *    the  repayment  of  the  principal  sums  so  raised " ;  and,  subject 

thereto,  fourthly  and  fifthly,  for  other  purposes  which  it  is  not 
necessary  to  state.  Sect.  11  provided  that,  subject  to  the  pro- 
visions of  the  Act,  the  rents  and  profits  of  the  settled  estates 
from  time  to  time  after  the  passing  of  the  Act  falling  due  during 
the  life  of  the  Earl  should  be  applied  and  disposed  of  by  the 
trustee  for  the  maintenance,  support,  subsistence,  advantage,  and 
benefit  of  all  and  every,  or  any  one  or  more  exclusively,  of  the 
Earl,  and  his  then  present  or  any  future  wife,  and  his  children 
and  issue  by  every  or  any  wife,  in  manner  therein  mentioned. 

In  December,  1865,  the  11th  Earl,  under  the  powers  conferred 
on  him  by  the  Act,  and  with  the  consent  of  the  trustees  of  the 
term  of  100  years,  raised  the  sum  of  £50,000  by  a  mortgage  to 
the  North  British  and  Mercantile  Insurance  Com]pany  of  part  of  the 
settled  estates,  and  of  two  policies  of  insurance,  respectively  for 
the  sums  of  £7000  and  £48,000,  at  the  respective  annual  pre- 
miums of  £333  19s.  2d.  and  £2290,  upon  the  life  of  the  11th  Earl. 
The  equity  of  redemption  of  the  policies  was  reserved  to  the  11th 
Earl. 

Shortly  after  the  passing  of  the  Act  the  Duke  of  Bichmond  and 
Christojflier  Tumour  entered  into  the  receipt  of  the  rents  and 
profits  of  the  settled  estates,  and  thereout,  so  far  as  the  same 
would  extend,  from  time  to  time  paid  and  provided  for  the  in- 
terest on  the  charges  affecting  the  estates,  and  also  the  premiums 
on  the  policies. 

On  the  8th  of  October,  1870,  the  11th  Earl  was  adjudicated 
a  bankrupt.  In  1875  the  mortgage  debt  of  £50,000,  together 
with  the  benefit  of  all  securities  for  the  same,  including  the  two 
policies  of  insurance  on  the  life  of  the  11th  Earl,  became  vested 
in,  and  the  policies  were  assigned  to.  Sir  Arnold  W.  White  and 
three  other  persons,  subject  to  the  equity  of  redemption  then 
subsisting  therein. 

In  March,  1886,  Christojpher  Tumour  died.  On  the  9th  of  June, 
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1887,  the  11th  Earl  died.    In  September,  1887,  the  mortgagees  NORTH 

received  from  the  insurance  company  the  sum  of  £55,000,  the  1888 

amount  of  the  two  policies,  and,  after  retaining  thereout  the      in  re 

amount  due  to  them  upon  their  security,  there  remained  in  their  ■Yy^cnnjSEA 

hands  a  surplus  of  £2278  18s.  Qcl..  and  this  sum  (less  the  costs  Policy 
^                                                             ^  Trusts 
of  payment  into  Court)  was  represented  by  the  sum  in  Court.   

The  petition  stated  that  on  the  22nd  of  December,  1886,  a 
premium  of  £2290  fell  due  in  respect  of  the  policy  for  £48,000 ; 
that  the  Duke  had  not  then,  and  had  no  prospect  of  having,  and 
had  not  in  fact  ever  had,  any  trust  funds  in  hand  applicable  for 
the  payment  thereof ;  that  the  net  rental  of  the  trust  estates  was 
in  the  year  1886  insufficient  to  keep  down  the  interest  on  the 
charges  on  the  estates,  and  to  pay  the  premiums  on  the  policies ; 
that,  in  order  to  save  the  policy  for  £48,000,  the  Duke  on  the 
20th  of  January,  1887,  borrowed  from  his  bankers  £2290,  and 
therewith  paid  the  said  premium ;  that  no  part  of  the  said  sum 
or  any  interest  thereon  had  ever  been  repaid  to  him,  and  that  he 
was  still  indebted  to  his  bankers  for  the  said  sum  with  interest 
thereon.  If  the  Duke  had  not  paid  the  premium  the  policy  for 
£48,000  would  have  lapsed.  The  petition  did  not  allege  that 
the  Duke  had  paid  the  premium  at  the  request  of  either  the 
mortgagees  or  the  trustee  in  the  bankruptcy  of  the  Earl. 

The  trustee  in  the  bankruptcy  claimed  the  money  in  Court. 

The  petition  asked  that  the  sum  of  £2258  Os.  4d  in  Court 
might  be  paid  to  the  Duke. 

Cmc7cantlior]^e,  Q.C.,  and  Farwell,  for  the  Petitioner : — 

The  Duke  in  his  character  of  a  trustee  is  entitled  to  a  lien  on 
the  proceeds  of  the  policy  for  the  premium  which  he  paid  to  pre- 
serve it.  If  he  had  not  paid  the  premium  the  policy  would 
have  lapsed,  and  then  the  mortgagees  would  have  lost  it,  and 
there  would  have  been  nothing  for  the  trustee  in  the  bankruptcy. 
The  Earl  was  personally  liable  to  pay  the  £50,000.  The  pay- 
ment was  not  made  voluntarily  by  a  mere  stranger :  In  re 
Leslie  (1) ;  FalcJce  v.  Scottish  Lnperial  Insurance  Company  (2). 
In  In  re  Leslie  (3)  Lord  Justice  Fry  said,  "  In  my  opinion  a 

(1)  23  Ch.  D.  552.  (2)  34  Ch.  D.  234. 

(3)  23  Ch.  D.  560. 
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NOKTH,  J.  lien  may  be  created  upon  the  moneys  secured  by  a  policy  by 
1888  payment  of  premiums  in  the  following  cases."  The  second  of 
In  re      the  four  cases  which  he  mentioned  was,  "  By  reason  of  the  right 

wScHiLSEA's  trustees  to  an  indemnity  out  of  their  trust  property  for  money 
Policy     expended  by  them  in  its  preservation."    The  Duke  is  a  trustee 

JL  SUSTS*  ^  ^ 

of  the  100  years'  term,  and  the  private  Act  imposed  on  him  the 
duty  of  paying  out  of  the  rents  of  the  property  the  premiums 
necessary  to  keep  up  the  policy.  He  was  not  a  mere  stranger, 
but  was  a  trustee  with  a  statutory  duty,  and  he  is  therefore 
entitled  to  indemnity.  He  had  no  fund  available  for  payment  of 
the  premium,  and  he  could  not  perform  his  statutory  duty  ex- 
cept by  paying  the  premium  out  of  his  own  money:  Clach  v. 
Holland  (1).  The  test  is  whether,  as  Lord  Justice  Boiven  said  in 
Falcke  v.  Scottish  Imperial  Insurance  Company  (2),  there  was  an 
implied  request  to  pay  the  premium,  and  an  implied  contract  to 
repay  it.  The  private  Act  made  the  Duke  a  trustee  for  the 
mortgagees,  or  at  any  rate  imposed  on  him  the  duty  of  preserving 
the  policy  for  them.  In  order  to  entitle  him  to  the  lien  which 
he  claims,  it  is  not  essential  that  the  policy  should  have  been 
vested  in  him.  There  may  be  other  cases  than  those  mentioned 
in  In  re  Leslie  (3)  in  which  there  is  a  lien  for  money  paid  to  keep 
up  a  policy. 

Cozens-Eardy,  Q.C.,  and  B".  Terrell,  for  the  trustee  in  the  bank- 
ruptcy, were  not  called  on. 

Eornell,  for  the  mortgagees. 
NOETH,  J. : — 

I  should  be  glad  if  I  could  see  my  way  to  make  the  order 
which  is  asked,  but  I  do  not.  The  law  on  the  subject  has  been 
laid  down  clearly,  and  I  am  bound  to  follow  it.  The  prin- 
ciples enunciated  by  Lord  Justice  Fry  in  In  re  Leslie  were  in 
substance  adopted  by  the  Court  of  Appeal  in  Falche  v.  Scottish 
Imperial  Insurance  Company  (4),  and  I  think  the  Court  intended 
to  lay  down  exhaustively  all  the  cases  in  which  a  person,  not  the 

(1)  19  Beav.  262,  276.  (3)  28  Ch.  D.  552. 

(2)  34  Ch.  D.  249.  (4)  34  Ch.  D.  234. 
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sole  beneficial  owner  of  a  policy,  who  pays  a  premium  in  respect  NOETH 

of  it,  is  entitled  to  a  lien  upon  the  proceeds  of  the  policy  for  the  1888 

amount  which  he  has  paid.    Mr.  Grackanthorpe  has  argued  that 

the  Duke  comes  within  the  second  class  mentioned  by  Lord  -^i^chilsea 

Justice  Fry  in  In  re  Leslie  (1) — the  rie-ht  of  a  trustee  to  an  in-  Policy 
^                          ^  ^              ^                            ...  Trusts 
demnity  out  of  his  trust  fund  for  money  expended  by  him  in  its   

preservation.  The  Duke,  as  it  was  his  duty  to  do,  has  applied 
the  rents  of  the  property  in  paying  the  premiums  on  the  policy, 
but  the  rents  proved  insufficient,  and  he  put  his  hand  into  his 
own  pocket  to  make  up  the  deficiency.  I  think  he  does  not 
come  within  the  second  class  mentioned  by  Lord  Justice  Fry^ 
for,  in  my  opinion,  the  right  of  a  trustee  to  an  indemnity  is  con- 
fined to  indemnity  out  of  his  trust  fund.  The  duty  of  the  Duke 
in  relation  to  the  rents  has  been  fully  performed.  He  has  no  trust 
and  no  duty  in  respect  of  the  policy  moneys.  Those  moneys  are 
not  trust  moneys,  and  I  do  not  see  how  he  can  have  any  right  to 
a  lien  upon  them  for  money  expended  by  him  in  their  preserva- 
tion. I  think  that  Lord  Justice  Fnj  intended  in  In  re  Leslie  to 
lay  down  exhaustively  the  cases  in  which  a  person  who  pays  a 
premium  in  respect  of  a  policy  of  insurance  will  be  entitled  to  a 
lien  upon  the  proceeds  of  the  policy,  and  that  he  meant  to  say 
that  a  trustee  would  not  be  entitled  to  a  lien  in  any  other  case 
than  that  which  he  mentioned. 

I  hold,  therefore,  that  the  Duke  is  not  entitled  to  any  lien, 
and  I  must  order  the  fund  in  Court  to  be  paid  to  the  trustee  in 
the  bankruptcy. 

Solicitors  for  Petitioner :  Biirch,  Whitehead,  &  Davidson, 
Solicitors  for  Trustee  in  the  bankruptcy :  Lumley  &  Lumley, 
Solicitors  for  Mortgagees  :  Arnold  &  Henry  WJiite. 

(1)  23  Ch.  D.  552. 

W.  L.  C. 
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NOKTH,  J. 


In  re  LOED  CHUKCHILL. 


1888 


MANISTY  V.  CHUKCHILL. 


June  27. 


[1887    C.  2574.] 


Principal  and  Surety — Crown  Dehts — Administration — Priority. 

A  surety  to  the  Crown,  who  has  paid  the  debt  of  his  deceased  principal, 
is  entitled  to  the  Crown's  priority  in  the  administration  of  his  principal's 
estate. 

This  was  a  creditor's  action  for  the  administration  of  the  estate 
of  the  late  Francis  George  Baron  Churchill, 
The  estate  was  insolvent. 

A  claim  was  made  by  the  executors  of  Francis  Nathaniel 
Marquis  Comjngham  to  rank  in  place  of  the  Crown  in  priority 
to  the  other  creditors,  as  creditors  for  a  sum  of  £5171  13s. 
they  had  been  called  upon  to  pay  to  the  Crown,  under  a  bond 
given  to  the  Crown  by  the  Marquis  Conyngham  as  surety  for 
Lord  Churchill. 

Francis  George  Baron  Churchill  executed  a  bond  dated  the 
8th  of  July,  1875,  to  secure  the  payment  to  the  Crown  of  a  sum 
of  £7083  4:8.  dd.  and  interest  by  half-yearly  payments  of  £500  on 
the  1st  of  May  and  the  1st  of  November  in  each  year.  Francis 
Nathaniel  Marquis  Conyngham  executed  a  bond  of  the  same  date 
to  secure  to  the  Crown  payment  of  any  balance  which  should 
remain  unpaid  at  the  death  of  Lord  Churchill  on  his  bond. 

Francis  Nathaniel  Marquis  Conyngham  died  in  July,  1876. 
Lord  Churchill  paid  all  instalments  due  under  his  bond  to  the 
Crown  up  to  the  1st  of  May,  1879 ;  he  died  in  November,  1886, 
without  having  made  any  further  payment.  The  executors  of 
the  Marquis  Conyngham  were  called  upon  to  pay,  and  did  pay,  on 
the  5th  of  January  1887,  to  the  Crown  a  sum  of  £3933  19s.  7d. 
in  respect  of  principal,  and  £1237  14s.  2d.  in  respect  of  interest 
due  from  the  estate  of  Lord  Churchill  under  his  bond. 

The  question  whether  the  sureties  were  entitled  to  the  same 
priority  that  the  Crown  would  have  had  was  now  argued  in  Court 
between  the  Claimants  and  the  Plaintiffs.    -  .v  v 
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CozenS'Eardyy  Q.C.,  and  W,  F.  Eamilton,  for  the  Claimants  : —  NORTH,  J. 

1888 

It  cannot  be  said  that  the  rules  applicable  in  bankruptcy  were 
introduced  into  the  administration  of  an  insolvent  estate  by 
s.  10  of  the  Judicature  Act,  1875,  so  as  to  affect  the  question  now  Churchill. 
before  the  Court :  In  re  Oriental  Bank  Corporation  (1)  ;  TJiomas  v.  ^^^^'^'^ 
Patent  Lionite  Company  (2) ;  Li  re  Maggi  (3) ;  In  re  M'Myn  (4) ;  Churchill. 
In  re  Williams  (5). 

On  general  principle,  acknowledged  both  at  law  and  in  equity, 
a  surety  is  entitled  to  all  the  remedies  the  creditor  would  have 
had — to  stand,  as  it  was  sometimes  put,  in  the  shoes  of  the 
creditor  whose  debt  he  has  paid.  There  is  express  authority  that 
a  surety  to  the  Crown  who  has  paid  the  Crown  is  entitled  to  the 
priority  which  the  Crown  had :  The  King  v.  Bennett  (6),  and  cases 
referred  to  in  the  notes. 

In  re  M'Myn  is  also  an  authority  on  this  point.  Even  if  on 
general  principle  the  claimants  are  not  entitled  to  priority  by 
reason  of  any  technical  defect  in  their  not  being  able  to  stand  in 
the  position  of  the  Crown  or  otherwise,  the  5th  section  of  the 
Mercantile  Law  Amendment  Act,  1856,  cures  that  defect  and  gives 
the  surety  aU  the  rights  and  remedies  the  creditor,  whether  the 
Crown  or  a  subject,  would  have  had. 


CracTcantho^'pe,  Q.C.,  and  Methold,  for  the  Plaintiffs : — - 

After  the  decision  of  In  re  Williams  we  will  not  contend 
in  this  Court  that  s.  10  of  the  Judicature  Act,  1875,  affects  the 
question. 

The  right  of  the  Crown  to  priority  is  a  prerogative  right  which 
cannot  be  delegated  to  a  subject  except  under  Act  of  Parliament. 
Magna  Charta  (9  Hen.  3,  c.  8)  did  give  the  surety  to  the 
Crown  who  has  paid  a  Crown  debt  the  right  which  the  Crown 
had  to  proceed  against  the  head  of  the  principal  debtor,  and  that 
is  all  that  the  case  of  The  King  v.  Bennett  and  the  cases  there 
referred  to  decide. 

The  Mercantile  Law  Amendment  Act,  sect.  5,  was'passed  to  remedy 


(1)  28  Ch.  D.  643,  649. 

(2)  17  Ch.  D.  250. 

(3)  20  Ch.  D.  545. 


(4)  33  Ch.  D.  575. 

(5)  36  Ch.  D.  573,  582. 

(6)  Wight.  1. 
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NORTH,  J.  the  mischief  of  a  particular  decision,  Coins  v.  Middleton  (1),  and 
1888      to  meet  the  case  of  a  judgment  being  satisfied  by  the  payment 
of  a  debt.    It  was  not  aimed  at  Crown  debts,  the  Crown  is  not 
CHUKcmLL   ^^^^ioned  in  the  statute,  and  on  ordinary  principles  of  interpre- 
Manisty    tation  the  statute  does  not  apply, 

V. 

Churchill. 

  NOKTH,  J. : — 

I  think  the  claim  is  well  founded.  The  right  of  the  Crown 
against  the  estate  is  to  obtain  payment  of  a  debt  in  respect  of 
which  it  has  a  right  to  be  paid  in  preference  to  the  other 
creditors.  In  this  case  the  surety,  who  has  paid,  is  entitled  to 
stand  in  the  place  of  the  creditor  whose  debt  is  paid.  There 
used  to  be  in  some  cases  a  technical  difficulty  that  prevented  the 
surety  from  obtaining  all  the  remedies  the  creditor  would  have 
had.  That  difficulty  was  got  over  by  the  Mercantile  Law  Amend- 
ment Act,  1856,  which  provides  that  "every  person  who,  being 
surety  for  the  debt  ...  of  another,  .  .  .  shall  pay  such  debt, 
.  .  .  shall  be  entitled  to  have  assigned  to  him,  or  to  a  trustee 
for  him,  every  judgment,  specialty,  or  other  security  which  shall 
be  held  by  the  creditor  in  respect  of  such  debt,  .  .  .  whether 
such  judgment,  specialty,  or  other  security  shall  or  shall  not  be 
deemed  at  law  to  have  been  satisfied  by  the  payment  of  the 
debt;  .  •  .  and  such  person  shall  be  entitled  to  stand  in  the 
place  of  the  creditor,  and  to  use  all  the  remedies,  and,  if  need 
be,  and  upon  a  proper  indemnity,  to  use  the  name  of  the  creditor, 
in  any  action  or  other  proceeding,  at  law  or  in  equity,  in  order 
to  obtain  from  the  principal  debtor  .  .  .  indemnification  for  the 
advances  made  and  loss  sustained  by  the  person  who  shall  have 
so  paid  such  debt."  In  the  present  case  a  surety  has  paid,  and 
is  entitled,  I  think,  independently  of  the  Act  (to  use  the  words 
of  the  Act),  "  to  stand  in  the  place  of  the  creditor,  and  to  use  all 
the  remedies,"  to  recover  what  the  Crown  could  have  recovered 
from  the  principal  debtor.  What  the  Crown  could  have  recovered 
was  payment  of  the  debt  in  priority  of  the  other  creditors,  and 
the  surety  is  now  entitled  to  that  priority.  The  case  of  In  re 
M'Myn  (2),  if  authority  were  wanted,  was  one  on  principle  very 

(1)  T.  &  R.  224.  (2)  33  Ch.  D.  575. 
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like  the  present.    In  that  case  it  was  held  that  the  surety  who  NORTH,  J. 

had  paid  a  judgment  creditor  was  entitled  to  the  same  priority  1888 

that  the  creditor  would  have  had.    It  seems  to  me  immaterial  in  jn  re 

what  way  he  got  the  priority.   Under  these  circumstances  I  think  chukchill. 

the  surety  is  entitled  to  succeed.  Manisty 

V. 

Solicitors  for  the  Claimants :  Benhoiv,  Saltwell,  &  Tryon,  Churchill. 
Solicitors  for  the  Plaintiffs :  Walters,  Beverell,  Walters,  &  Wood 

D.  P. 
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DOOBY  V.  WATSOK 
[1886   D.  1750.] 

Solicitor —  Trustee — Mortgage — Negligence — Statute  of  Limitations. 

A  mortgage  was  made  through  a  solicitor  and  proved  to  be  an  insufficient 
security.  More  than  six  years  afterwards  an  action  was  brought  by  the 
client  against  the  executor  of  the  solicitor  claiming  damages  as  for  the 
wilful  default  of  the  solicitor  : — 

Held,  on  the  facts,  that  the  client  had  approved  of  the  mortgage,  and  that 
the  solicitor  merely  did  the  legal  part  of  the  business  and  was  not  in  the 
position  of  trustee,  and  therefore  that  the  Statutes  of  Limitation  applied. 

A  solicitor  in  advancing  money  on  mortgage  may  be  employed,  (1)  to 
invest  in  a  particular  mortgage ;  (2)  to  find  securities  to  be  approved  by 
the  client  and  then  invest  the  money ;  (3)  to  find  securities  and  invest 
the  money,  the  client  taking  little  or  no  part  in  the  business.  In  an 
action  for  negligence  against  the  solicitors,  the  Statute  of  Limitations  is  a 
good  defence  in  the  first  case  and  also  in  the  second  case  if  the  client  has 
approved  of  the  mortgage,  no  relation  of  trustee  and  cestui  que  trust  then 
existing  between  them. 

Mare  v.  Lewis  (1)  observed  upon. 

In  1877  Mrs.  Booby,  widow,  through  her  solicitor,  Mr.  William 
Watson,  sold  an  estate  for  £10,000,  of  which  £5000  remained  in 
the  hands  of  W.  Watson,  and  was  invested  through  him  on  a 
mortgage  of  lands  belonging  to  W.  Marsdin.  The  lands  were 
afterwards  found  to  be  an  insufficient  security  and  in  1886 
Mrs.  Doohy  brought  this  action  against  J.  Watson,  the  executor 
of  William  Watson,  who  died  in  the  year  1879,  and  against 
W.  Marsdin,  claiming  as  against  the  executor  an  account  on  the 
footing  of  wilful  default,  by  W.  Watson,  and  a  declaration  that 
the  executor  was  liable  to  make  good  the  deficiency;  and  as 
against  W,  Marsdin  an  account  and  sale  and  payment. 

The  executor  denied  that  there  had  been  any  negligence  or 
default  by  W.  Watson,  and  alleged  that  at  the  time  of  the  mort- 
gage Mrs.  Booty  was  informed  by  W.  Watson  of  all  the  material 
facts,  and  the  executor  claimed  the  benefit  of  all  the  Statutes  of 
Limitation  applicable  to  the  case. 

The  facts  are  fully  stated  in  the  judgment. 

(1)  I.  E.  4  Eq..  219. 


KEKEWIOH, 
J. 

1888 

June  1,  4. 
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This  was  the  trial  of  the  action.  KEKEWICH, 

J. 

Seivard  Brice,  Q.C.  and  ButcJier,  for  Mrs.  Doohj : —  1888 
Mr.  William  Watson  undertook  the  duty  of  finding  this  niort-  Dooby 
gage  for  Mrs.  Boohy  and  did  not  merely  perform  the  legal  part  Watson. 
of  the  business.    He  therefore  placed  himself  in  a  fiduciary 
position  towards  her  and  the  statute  does  not  apply :  Craig  v 
Watson  (1) ;  Smith  v.  PococJce  (2) ;  Burdich  v.  Garrich  (3)  ;  Banner 
V.  Berridge  (4). 

Mrs.  Booby  and  /.  Watson,  the  executor,  were  examined,  and  the 
diary  of  the  late  W,  Watson  and  other  documents  were  produced 
as  evidence. 

Warmington,  Q.C,  and  Warrington,  for  the  executor : — 

This  is  a  purely  legal  demand  on  the  ground  of  negligence,  to 
which  the  Statute  of  Limitations  is  a  bar.  There  is  no  case  of 
trust  made  out  beyond  the  ordinary  trust  which  must  be  placed 
in  a  solicitor.  The  money  was  not  left  in  his  hands  generally 
for  investment  as  he  pleased,  but  was  invested  in  this  particular 
mortgage  with  the  full  knowledge  and  approval  of  the  Plaintiff: 
Mare  v.  Lewis  (5).  In  Craig  v.  Watson  there  was  a  declaration 
of  trust.  In  Smith  v.  PococJce  the  conduct  of  the  solicitor  was 
fraudulent.  In  Burdich  v.  Garrich  there  was  a  clear  relation- 
ship of  trustee  and  cestui  que  trust.  Watson  v.  Woodman  (6)  shews 
that  the  mere  receipt  of  money  does  not  constitute  a  trustee. 

Seward  Brice,  in  reply  : — 

There  is  no  magic  in  words,  and  the  word  "trustee"  need 
not  be  used  to  constitute  the  relationship :  British  Mutual  Invest- 
ment Company  v.  Cohhold  (7).  It  is  clear  that  Mr.  Watson  acted  as 
Mrs.  Booty's  agent  in  this  business  and  not  merely  as  a  solicitor 
doing  legal  business.  He  was  bound  to  ascertain  the  facts  and 
give  her  full  information.  In  Mare  v.  Leivis  the  Court  found 
as  a  fact  that  the  defendant  did  not  undertake  the  liability. 

(1)  8  Beav.  427.  (4)  18  Ch.  D.  254. 

(2)  2  Drew.  197.  (5)  I.  K.  4  Eq.  219. 

(3)  Law  Rep.  5  Ch.  233.  (6)  Law  Rep.  20  Eq.  721. 

(7)  Law  Rep.  19  Eq.  627. 
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Watson. 


KEKEWICH,  KeKEWICH,  J.  :— 
J.  ' 

jggg  This  case  promised  to  be  more  fruitful  of  decision  on  legal 

points  than,  so  far  as  I  am  concerned,  it  is  likely  to  be,  and  it 
promised  also  to  cause  considerable  difficulty  on  questions  of 
fact.  It  has  occupied  a  long  time — not  one  moment  longer,  I 
think,  than  the  importance  of  the  case  deserved — because  it  is  a 
case  of  large  importance  to  the  parties  concerned,  and  also  raises 
a  question  of  considerable  importance  to  practising  solicitors  and 
to  those  who  consult  them. 

One  fact  is  admitted  on  both  sides  to  be  the  foundation  of  the 
whole  case,  namely,  that  in  1877  Mrs.  JDooby,  the  Plaintiff,  em- 
ployed the  firm  of  Messrs.  Watson  &  Sons,  or  more  strictly  (though 
not  technically  more  correctly),  Mr.  William  Watson,  the  senior 
partner  of  the  firm,  as  her  solicitor,  to  sell  her  Gaustead  estate 
and  to  invest  the  proceeds  of  sale.  About  that  there  is  no  doubt 
at  all.  Mr.  Watson  did  sell  the  estate,  that  is  to  say,  he  did 
the  solicitor's  business.  He  received  the  purchase-money,  and 
he  dealt  with  the  purchase-money  in  two  parts,  no  question 
arising  about  one  part,  and  the  question  in  this  case  arising 
about  the  other  part,  which  was  a  sum  of  £5000. 

The  £5000  in  question  was  invested  on  a  mortgage  of  property 
belonging  to  W.  Marsdin,  and  for  the  purpose  of  that  investment, 
as  also  for  the  purposes  of  the  sale,  and  for  other  purposes  in 
which  Mrs.  Dooly  consulted  Mr.  Watson,  she  placed  the  utmost 
confidence  in  him — that  confidence  which  most  clients,  whether 
male  or  female,  place  in  the  solicitors  whom  they  are  in  the  habit 
of  consulting,  and  on  whose  legal  knowledge  and  general  ex- 
perience they  rely.  The  money  was  invested  on  this  mortgage, 
which  has  turned  out  to  be  an  insufficient  security  at  the  present 
time.  If  the  confidence  was  misplaced,  if  unfortunately  the 
business  was  not  well  done,  if  Mr.  Watson  did  not  bring  to  bear 
reasonable  skill  and  diligence,  if  he  neglected  those  precautions 
which  a  solicitor  ought  to  observe,  or  more,  if  he  did  not  manage 
to  acquire  the  knowledge  of  what  he  might  be  presumed  to 
know  for  the  sake  of  his  client,  he  was  liable  in  an  action  for 
negligence  by  his  client.  But  all  those  events  took  place  many 
years  ago,  more  than  six  years  before  the  commencement  of  the 
action ;  and  an  action  of  that  kind  is  barred  by  statute.    If  any 
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excuse  were  wanted  for  the  policy  of  such  a  statute — which  cer-  KEKEWICH, 
tainly  it  is  not  my  business  to  find — it  would  be  found  in  a 


1888 


DOOBY 
V. 


case  like  this,  where  nothing  could  be  worse  in  the  interests  rei 
iniblicse  than  that  matters  of  negligence  could  be  dug  up  after 
one  of  the  principal  actors  is  dead,  and  when  it  is  extremely  Watson 
difficult  to  ascertain  the  real  facts.  As  an  action  of  negligence  it 
falls  to  the  ground,  and  that  is  really  conceded  by  the  Plaintiff. 
But  what  she  says  is  that  there  are  in  this  case  those  peculiar 
circumstances  which,  to  use  the  common  phrase,  "  take  the  case 
out  of  the  statute."  Her  counsel  hesitate  to  use  the  word  "fraud," 
but  they  in  fact  impute  it,  and  they  base  the  exclusion  of  the 
statute  on  the  ground  of  fraud,  arguing  that  the  statute  cannot 
be  called  in  aid  unless  the  Defendant  can  shew  that  six  years 
have  passed  since  the  mischief  was  discovered,  or  rather  since 
reasonable  means  of  discovering  the  mischief  were  in  possession 
of  the  Plaintiff.  As  according  to  their  view  and  to  her  statement, 
Mrs.  Booby  never  really  knew  what  had  been  done,  and  never 
knew  the  improper  way  in  which  her  business  had  been  con- 
ducted, until  she  consulted  her  present  solicitor  not  long  before 
the  commencement  of  the  present  action,  the  six  years  had  not 
then  run  and  therefore  the  Statute  of  Limitations  does  not  apply. 

If  these  circumstances  exist  at  all,  they  are  useful  to  the 
Plaintiff  as  a  ground  for  relief  of  an  entirely  different  character, 
and  as  constituting  that  relation  of  trustee  and  cestui  que  trust 
which  would  entitle  her  to  relief  independently  of  negligence. 
Putting  negligence  altogether  out  of  the  question,  and  therefore 
without  pausing  to  consider  whether  the  circumstances  could 
in  any  way  in  a  case  of  this  kind  be  considered  to  exclude  the 
operation  of  the  statute,  I  only  revert  to  them  with  reference 
to  the  much  more  important  question  whether  there  was  the  re- 
lation of  trustee  and  cestui  que  trusty  which  if  it  existed  would 
exclude  the  operation  of  the  statute. 

This,  then,  is  the  real  question  which  I  have  to  consider.  That 
there  was  in  one  sense  a  trust  is  true  enough.  There  is  a  trust 
in  almost  every  relation  of  life  in  which  one  person  does  some- 
thing for  another.  Those  who  deal,  as  the  Vice-Chancellor  of 
Ireland  suggests,  with  a  broker,  trust  him  to  make  a  selection  of 
certain  securities.    In  a  broader  sense,  and  one  frequently  used. 
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KEKEWICH,  we  are  all  trustees,  some  for  the  public,  some  for  different  sections 

^'        of  the  public,  of  our  abilities,  our  time,  our  ^oods,  and  so  on. 
1888 

But  in  Courts  of  Equity,  and  in  the  text-books  and  authorities, 
DooBY  trustee  and  cestui  que  trust  have  a  technical  and  defined  meaning. 
Watson.  First,  you  must  have  a  person  who  is  trustee,  then  you  must 
have  property,  which  may  be  chattels,  or  land,  or  money,-  or  any- 
thing, and  you  must  have  persons  who  are  the  cestuis  que  trust — 
in  trust  for  whom  that  property  is  held  by  the  person  who  is  the 
trustee.  That  combination  must  exist  before  you  get  thexelation 
of  trustee  and  cestui  que  trust  such  as  is  set  up  here. 

I  have,  therefore,  to  examine  the  relations  between  Mrs.  Dooly 
and  Mr.  Watson  in  the  year  1877 ;  but  before  I  consider  the 
broad  facts,  let  me  say  how  I  regard  the  position  which  a  solicitor 
occupies  with  reference  to  money  entrusted  to  him  for  investment. 
I  put  aside  those  cases,  which  apparently  are  not  common  now,  if 
ever  they  were,  where  the  solicitor  is  intending  to  make  a  profit 
if  he  can,  and  in  fact  acts  thoroughly  as  a  money  scrivener — 
where  he  insures  the  money  of  his  clients,  and  so  long  as  he 
fulfils  that  insurance,  and  pays  the  specified  interest,  is  entitled 
to  do  the  best  he  can  for  himself.  A  solicitor  cannot  under  any 
circumstances  qua  solicitor  make  a  bargain  of  that  kind  with  his 
client  or  act  in  that  way.  I  apprehend,  then,  that  the  cases  in 
which  a  solicitor  acts  in  his  proper  character  may  be  divided  into 
three  classes,  all  of  common  occurrence.  In  the  first  case  a  solicitor 
receives  a  certain  sum  of  money  in  order  to  invest  it  in  a  par- 
ticular mortgage.  His  client,  either  on  his  own  selection,  or  on  the 
advice  of  the  solicitor,  has  determined  to  invest  a  particular  sum 
on  a  particular  mortgage,  and  all  the  solicitor  does  is  the  legal 
business,  receiving  the  money  and  seeing,  when  the  proper  time 
arrives,  that  the  deeds  are  executed  and  the  money  handed  over 
to  the  mortgagor.  His  duty  in  that  case  is  simple  but  important, 
and  large  sums  very  often  pass  in  that  way.  In  the  second  case 
the  solicitor  receives  money  in  order  that  he  may  himself  find 
mortgages  to  be  approved  by  the  client.  He  retains  the  money 
in  the  meantime.  He  from  time  to  time  reports  to  his  client 
what  mortgages  he  has  found.  I  use  the  word  "mortgages" 
only,  but  of  course  it  is  applicable  to  other  investments.  He 
does  whatever  business  is  necessary — advises  his  client  as  to  the 
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precautions  to  be  taken,  and  ultimately  sees  the  money  handed  e:ekewich, 
over  either  as  a  whole  or  in  parts  to  the  mortgagee  or  mortgagees.  ^^^^ 
Beyond  that  there  is  a  third  case,  equally  common  but  distinct  ^^v-' 
from  the  others,  where  the  solicitor  does  far  more  than  he  does  ^^^^^ 
even  in  the  second  class — that  is  to  say  where  the  client,  for  some  Watson. 
reason,  takes  little  part,  perhaps  no  part  at  all,  in  the  investment. 
He  may  be  abroad,  as  one  of  the  cases  cited  here  shews,  the 
solicitor  acting  under  a  power  of  attorney.    All  the  client  then 
requires  is  to  know  that  the  money  has  been  invested,  and  that 
the  interest  will  be  payable  and  be  paid.  In  that  case  the  solicitor 
has  an  onerous  duty  to  perform,  because,  beyond  providing  the 
mortgages,  beyond  doing  the  mere  legal  business,  he  really  under- 
takes the  responsibility  to  his  client  of  seeing  that  they  are  good 
mortgages,  on  which  the  money  may  be  safely  invested.  That 
is  within  the  ordinary  duty  of  solicitors  according  to  the  practice 
of  the  profession,  and  is  a  more  onerous  duty,  and  one  which  some 
solicitors,  I  believe,  decline  to  take. 

The  question  is,  within  which  class  did  Mr.  Watson  fall  as 
regards  Mrs.  Doohj  ?  If  he  fell  within  the  first  or  second  class, 
assuming  that,  as  regards  the  second  class,  the  mortgage  was 
approved  by  Mrs.  Booby ,  then  he  is  free,  except  from  a  charge  of 
negligence,  which,  as  I  have  said,  falls  to  the  ground  by  reason 
of  the  defence  of  the  statute.  If,  on  the  other  hand,  he  falls 
within  the  third  class,  if  he  was  responsible  to  her  for  the  selec- 
tion of  a  good  mortgage,  then  it  becomes  a  serious  question 
whether  he  did  not  make  a  bad  selection,  and  whether,  having 
accepted  the  money  on  trust  to  invest  on  a  good  mortgage,  he  is 
not  responsible  for  having  selected  a  mortgage  which  turns  out 
not  to  be  good. 

But  there  is  one  other  matter  I  must  deal  with  before  adverting 
to  the  facts.  It  is  said,  and  Mr.  Brice  has  said  it  plainly  in  reply, 
though  he  hesitated  to  do  so  in  the  opening,  that  Mr.  Watsons 
interests  conflicted  with  his  duty.  [It  appeared  that  one  Charles 
Marsdin  and  W.  Marsdin,  who  bought  the  property  from  Charles, 
were  indebted  to  Mr.  Watson's  firm,  who  were  paid  out  of  the 
money  advanced  on  the  mortgage.  His  Lordship  then  stated  and 
commented  on  the  facts  so  far  as  they  could  be  ascertained,  and 
came  to  the  conclusion  that  there  was  not  the  slightest  impro- 
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KEKEWICH,  priety  in  the  transaction.  His  Lordship  then  proceeded : — ]  My 
inference  is  that  Mr.  Watson  was  asked  by  Mrs.  Doohj  to  find  an 
v^v-'  investment  for  her  £5000 ;  that  he  did  find  the  investment  for 
DooBY  ^j^g  £5000,  which  came  to  his  hands  by  a  fortunate  coincidence ; 
Watson,  that  he  told  her  of  this  particular  mortgage,  and  that  she  ap- 
proved it,  knew  that  it  was  Marsdin's  mortgage,  and  was  content. 
Perhaps  she  did  not  inquire  enough;  perhaps  she  confided  too 
much  in  Mr.  Watson,  and  was  altogether  content  to  take  his  word. 
That  is  quite  possible.  From  the  correspondence — the  letters 
written  by  Mrs.  Boohy  herself  and  by  Mrs.  Dennis,  her  daughter, 
at  her  instance — and  from  what  I  have  been  able  myself  to 
observe  in  the  witness-box,  I  think  it  would  be  reasonable  to 
conclude  that  Mrs.  Doohy  did  not  take  things  quite  so  easily ; 
but  if  she  did,  and  the  result  is  not  what  she  thinks  it  ought  to 
be,  again  it  is  ground  for  an  action  of  negligence,  and  nothing 
more.  Not  that  I  must  be  understood  as  saying  there  would  be 
any  ground  for  such  an  action,  because  I  do  not  go  into  that 
question,  as  that  part  of  the  case  has  not  been,  and  in  fact  could 
not  be,  thoroughly  threshed  out. 

My  conclusion,  therefore,  is  that  the  relation  between 
Mrs.  Boohy,  and  Mr.  William  Watson  was  that  of  the  first  class 
to  which  I  have  referred ;  that  in  the  first  instance  it  was  one  of 
the  second  class — that  is  to  say,  she  asked  him  to  invest  £5000 
on  mortgage  to  be  found  by  him  and  approved  by  her ;  that 
before  anything  was  really  settled  the  mortgage  was  found,  and 
therefore  the  £5000  was  left  in  his  hands  to  be  invested  on  a 
particular  mortgage.  That  was  a  trust  for  that  purpose,  not  in 
the  technical  sense  which  I  have  endeavoured  to  explain,  but  a 
trust,  a  confidence,  a  duty,  and  it  was  performed  when  once  the 
deed  was  executed ;  and  when  once  the  mortgage  was  a  com- 
pleted transaction  the  relation  ceased.  There  was  no  further 
duty,  and  Mr.  Watson  was  free.  [His  Lordship  then  disposed  of 
an  objection  that  the  mortgage  was  of  part  only  of  a  farm,  and 
of  an  objection  that  Mr.  Watson  had  allowed  Mrs.  Boohy  to 
consent  to  the  sale  of  a  small  piece  of  the  land.] 

One  thing  more  requires  to  be  mentioned.  It  is  said  that 
Mr.  Watson  did  not  take  proper  precautions  to  ascertain  the 
value  of  this  land,  and  that  he  ought  to  have  employed  some 
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independent  valuer,  and  cases  have  been  cited  in  which  trustees KEKEWICH, 
have  been  made  responsible  for  not  having  employed  an  indepen- 
dent valuer,  or  otherwise  not  having  taken  proper  means  to  get 
information  on  which  they  could  rely  as  trustees.  The  only 
valuation  mentioned  was  taken  for  a  different  purpose,  and  not  Watson. 
by  Mr.  Watson,  and  if  anything  had  depended  upon  that  I  cer- 
tainly should  not  have  been  disposed  to  excuse  Mr.  Watson. 
The  valuer,  however  good  a  man  he  may  have  been,  was  employed 
for  other  persons  and  under  other  circumstances,  and  valued  the 
land  at  a  certain  sum,  and  Mr.  Watson  did  not  take  any  other 
precaution.  But  I  do  not  propose  to  decide  whether  he  ought  to 
have  taken  other  precautions  or  not.  That  would  all  come  under 
the  question  of  negligence.  If  there  had  been  a  trusteeship — the 
trusteeship  of  money  for  Mrs.  Doohj — the  confidence  that  he  was 
to  invest  it  at  his  own  discretion,  then  all  those  matters  would  be 
of  vast  importance,  but,  as  I  have  said  before,  Mrs.  Boohj,  though 
she  may  have  been  too  hasty,  and  may  have  been  too  confiding, 
approved  of  this  mortgage.    That  is  my  conclusion  of  fact. 

Under  these  circumstances  I  have  very  little  to  say  about  the 
cases.  Many  of  them  were  cited,  and  I  have  been  through  them 
all  with  care.  To  my  mind,  the  one  case  which  is  most  useful  in 
laying  down  the  principle  is  Craig  v.  Watson  (1),  and  the  prin- 
ciple is  to  be  found  in  the  passage  (2)  beginning  "  Mr.  Watson 
was  not  agent  and  solicitor  only,  but  also  trustee."  But  it  is 
impossible  to  read  that  case — and  particularly  the  passage  at 
the  bottom  of  p.  434 — without  seeing  that  Lord  Lang  dale  con- 
sidered that  the  solicitor  there  did  act  for  some  sinister  object 
of  his  own,  and  with  a  low  view  of  his  duty  which  Lord  Langdale 
thought  ought  not  to  prevail  among  the  profession.  Smith  v. 
PocoeJce  (3)  also  was  a  case  (and  we  have  the  Vice-Chancellor 
SalVs  authority  for  it,  in  British  Mutual  Investment  Company  v. 
Cobhold  (4),)  of  impropriety  and  fraud,  and  therefore  it  has  little 
application  when  once  you  ascertain,  as  I  have  done,  that  there  was 
no  impropriety  and  fraud.  Burdich  v.  Garrich  (5)  is  a  case  shew- 
ing that  the  doctrine  of  trustee  and  cestui  que  trust  may  and  ought 

(1)  8  Beav.  427.  (3)  2  Drew.  197. 

(2)  Ibid.  433.  (4)  Law  Kep.  19  Eq.  630. 

(5)  Law  Rep.  5  Ch.  233. 
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KEKEWICII,  to  be  extended  to  many  cases  to  which  one  would  not,  perhaps, 
1888  without  consideration,  have  thought  it  did  extend ;  and  Banner 
»^v^  V.  Berridge  (1)  expounds  that  view  with  reference  to  Burdich 
^^^^^  V.  Garrich  (2),  and  the  passages  which  are  quoted  from  Lord 
Watson.  Hatlierleijs  judgment.  Mare  v.  Lewis  (3),  I  think,  is  only  an 
application  of  the  law  to  the  particular  facts  which  are  there 
mentioned,  and  shews  that  there  must  be  impropriety  or  fraud 
(the  two  things  with  reference  to  a  solicitor  are  one  and  the 
same)  in  order  to  raise  an  equity  against  a  solicitor  with  refer- 
ence to  his  conduct  towards  his  client.  The  Vice-Chancellor 
makes  observations  on  a  trust  for  a  general  investment  which 
may  want,  and  I  think  will  want,  reconsideration  if  the  point 
ever  comes  up  again.  But  they  are  not  directly  in  point  here, 
and  therefore  I  pass  them  by  without  further  comment.  The 
other  cases,  although  more  or  less  instructive  and  useful,  I  do 
not  think  bear  directly  upon  this  case,  for  the  reason  that  they 
all,  more  or  less,  tend  to  this  one  point.  If  we  find  a  trustee, 
and  find  property  entrusted  to  him  either  for  a  person  or  for  a 
series  of  persons  in  succession,  we  have  an  express  trust,  and 
the  Statute  of  Limitations  does  not  apply.  Then  if  you  have 
a  breach  of  moral  duty,  you  have  fraud,  and  you  can  at  once 
make  him  liable  on  that  ground.  I  say  that  that  state  of  circum- 
stances does  not  exist  here. 

I  think  Mr.  William  Watson  was  not  in  the  position  of  trustee 
in  that  sense.  I  think  he  was  solicitor  only,  and  not  trustee,  and 
therefore  the  action  fails  against  James  Watson,  as  his  partner 
and  legal  personal  representative.  As  regards  William  Marsdin, 
there  is  no  doubt  he  is  mortgagor,  and  the  account  of  what  is 
due  to  the  Plaintiff  in  respect  of  the  mortgage  may  be  directed 
with  liberty  to  apply.  What  can  be  done  under  that  liberty  to 
apply,  will  have  to  be  considered.  I  cannot  do  anything  more 
now  than  that.  Of  course,  there  will  be  no  order  as  regards  the 
costs  of  the  mortgagor,  and  equally,  of  course,  the  Plaintiff  must 
pay  the  costs  of /ames  TFato^. 

Solicitors  for  Mrs.  Booty  :  Harper  &  Battcoch. 
Solicitors  for  J".  Watson :  Collyer-Bristow,  Withers  &  Co. 
(1)  18  Ch.  D.  254.        (2)  Law  Eep.  5  Ch.  233.        (3)  I.  R.  4  Eq.  219. 

C.  M. 
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Trustee  Act,  1850  (13  &  14  Vict.  c.  60),  ss.  2,  32  {Revised  Ed.  Statutes,  vol.  ar., 

pp.  982,  990] — Trustee  incapable  of  acting — -Paralytic — Person  of  unsound     April  IG. 


A  person  who  is  paralytic  and  deprived  of  tlie  power  of  speech  and 
unable  to  read  and  write,  but  is  not  suffering  from  any  mental  disease,  is 
not  a  person  of  unsound  mind  within  the  Trustee  Act,  1850,  s.  2.  There- 
fore in  such  a  case  the  petition  should  not  be  presented  in  Lunacy,  but  in 
the  Chancery  Division. 

This  was  a  petition  presented  in  Lunacy  and  in  the  Chancery 
Division  for  the  appointment  of  two  new  trustees  of  the  marriage 
settlement  of  F.  Barler  and  Ellen  liis  wife,  dated  the  30th  of 
January,  1856,  and  of  the  will  of  F,  Barler,  deceased,  dated  the 
22nd  of  October,  1869,  in  the  place  of  M.  Everington,  who  was 
dead,  and  C.  Barler,  who  was  alleged  to  be  of  unsound  mind,  and 
for  a  vesting  order. 

Mr.  N.  B.  Elliott,  a  medical  practitioner,  stated  in  his  affidavit 
that  G,  Barler  had  had  four  paralytic  strokes,  and  had  lost  the 
power  of  speech,  and  was  unable  to  read  or  write  or  to  attend  to 
business ;  and  he  further  said  :  "  It  is  difficult  to  form  or  express 
an  opinion  as  to  the  said  C.  Barler  s  state  of  mind,  owing  to  his 
loss  of  speech  and  his  inability  to  write.  He  can  see  and  hear, 
and  is  able  to  recognise  his  friends  and  relatives,  who  attend  to 
or  visit  him.  I  also  think  he  is  able  to  understand  what  is  said 
to  a  certain  extent,  but  not  sufficient  to  enable  him  to  transact 
any  business.  It  is  of  course  difficult  to  say  how  far  he  under- 
stands what  is  said  by  reason  of  his  inability  to  reply.  It  would 
be  hopeless  to  attempt  to  read  or  explain  any  documents  to  him, 
or  to  obtain  his  signature  to  them,  or  to  enter  upon  any  matters 
of  business  with  him."  He  also  stated  that  there  was  no  proba- 
bility of  any  improvement  in  his  bodily  or  mental  condition. 

G,  E.  Jeffery,  for  the  petition,  relied  on  In  re  DeivMrsfs 
Trusts  (1)  ;  In  re  Martins  Trusts  (2). 


Mind. 


(1)  33  Ch.  D.  416,  419. 


(2)  34  Ch.  D.  618. 
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0.  A.      Cotton,  L.J. : — 

In  my  opinion  we  ought  not,  upon  the  evidence  before  us,  to 
In  re      come  to  the  conclusion  that  this  gentleman  is  unable  to  act  from 


Barbee 


infirmity  of  mind.  He  may  be  incapacitated  from  acting,  but 
his  incapacity  does  not  appear  to  arise  from  infirmity  of  mind. 
We  have  considered  whether  the  order  might  not  be  made  in  the 
Chancery  Division  only  by  virtue  of  the  jurisdiction  delegated 
to  us  at  the  special  request  of  the  Lord  Chancellor  that  we 
should  act  as  Judges  of  the  Chancery  Division  in  matters  con- 
nected with  our  jurisdiction  in  Lunacy,  but  we  think  that  such 
jurisdiction  can  only  be  exercised  in  aid  of  the  jurisdiction  in 
Lunacy,  and  that  we  ought  not  to  make  an  order  only  in  the 
Chancery  Division.  The  proper  course  in  this  case  will  be  to 
present  a  petition  in  the  Chancery  Division.  If  it  will  save 
expense  the  Petitioners  may  amend  the  existing  petition,  and 
take  it  off  the  file  of  the  Eegistrar  in  Lunacy :  and  there  will  be  no 
di£ficulty  in  obtaining  an  order  to  read  the  evidence  now  pro- 
duced before  us,  upon  the  hearing  of  the  petition. 

Fey  and  Lopes,  L.JJ.,  concurred  (1). 
Solicitors  :  Lee,  Ocherby  &  Everington, 


(1)  See  In  re  Lemann's  Trusts,  22  Ch.  D.  633. 

:m.  W. 
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Trustee  Act,  1850  (13  d:  14  Vict.  c.  60),  ss.  3,  5  [Bevised  Ed.  Statutes,  vol.  oc., 
pp.  983,  984] — Appointment  of  nevj  Trustees  in  place  of  lunatic  Trustee  and 
Person  out  of  Jurisdiction — Vesting  Order  as  to  Mortgage  Debt  and  Stock. 

The  property  comprised  in  a  settlement  consisted  of  money  lent  upon  a 
mortgage  of  freeholds  vested  in  the  two  surviving  trustees,  and  of  a  sum  of 
consols  standing  in  their  names.  One  of  these  two  surviving  trustees  was 
a  lunatic,  and  the  other  was  resident  out  of  the  jurisdiction  ;  and  under  a 
power  in  the  settlement  two  persons  were  appointed  new  trustees  in  their 
places.  Upon  a  petition  by  these  two  new  trustees  and  by  all  the  bene- 
ficiaries praying  for  an  order  reappointing  the  new  trustees  as  trustees  of 
the  settlement,  and  vesting  in  them  the  trust  property  :  — 

The  Court  declined  to  reappoint  the  new  trustees,  but  under  sect.  3  of 
"the  Trustee  Act,  1850,  vested  the  lands  subject  to  the  mortgage  in  the  new 
trustees,  and  under  sect.  5  of  the  same  Act  vested  the  mortgage  debt  and 
the  right  to  call  for  a  transfer  of  the  consols  in  the  trustee  of  sound  mind 
resident  out  of  the  jurisdiction,  and,  it  appearing  that  he  was  out  of  the 
jurisdiction,  vested  the  mortgage  debt  and  the  right  to  call  for  a  transfer 
of  the  consols  in  the  new  trustees. 

This  was  a  petition  entitled  in  Lunacy  and  in  the  Chancery 
Division,  presented  by  the  two  trustees  of,  and  all  the  bene- 
ficiaries under  a  settlemeat  dated  in  1843,  and  praying  for  an 
order  reappointing  the  two  trustees  as  trustees  of  the  settlement, 
and  vesting  in  them  the  property  subject  to  the  trusts  thereof. 
The  two  trustees,  who  were  co-petitioners,  had  been  appointed  in 
April  last  trustees  of  the  settlement  under  a  power  therein  con- 
tained in  the  place  of  the  two  surviving  trustees  thereof,  of  whom 
one  was  a  lunatic,  and  the  other  resident  out  of  the  jurisdiction. 
The  committee  of  the  lunatic  trustee  was  a  co-petitioner.  The 
property  subject  to  the  settlement  comprised  a  sum  of  money 
lent  upon  a  mortgage  of  freeholds  vested  in  the  said  two  sur- 
viving trustees,  and  a  sum  of  consols  standing  in  their  names. 

P.  ;S^.  Stokes,  in  support  of  the  petition  : — 

Where  any  person  is  entitled  jointly  with  a  lunatic  to  any 
•stock  or  chose  in  action  upon  any  trust  the  Court  has,  under 
sect.  5  of  the  Trustee  Act,  1850,  power  to  vest  such  stock  and 
•cliose  in  action  either  in  the  person  so  jointly  entitled  or  in  such 


C.  A. 

1888 
May  14. 
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C.  A.  last-mentioned  person  together  with  any  other  person  or  persons ; 
1888  but  the  Act  does  not  empower  the  Court  to  vest  stock  or  a  chose 
j^yg      in  action  directly  in  new  trustees  in  a  case  where  such  stock 

or  cliose  in  action  is  vested  in  a  lunatic  jointly  with  another  person. 

I  submit,  however,  that  the  difficulty  can  be  got  over  by  vesting 

the  stock  and  chose  in  action  in  the  first  instance  in  the  trustee 

out  of  the  jurisdiction. , 

The  Coukt  {Cotton  and  Frij,  L.J  J.)  declined  to  re-appoint  the 
new  trustees,  but  made  the  following  order : — 

Under  sect.  3  of  tlie  Trustee  Act,  1850,  vest  the  lands  subject  to  the  mortgage 
in  the  new  trustees ;  under  sect.  5  of  the  same  Act  vest  the  mortgage  debt  and 
the  right  to  call  for  a  transfer  of  the  consols  in  the  trustee  of  sound  mind  who 
is  resident  out  of  the  jurisdiction  ;  and  it  appearing  that  he  is  out  of  the  juris- 
diction vest  the  mortgage  debt  and  the  right  to  call  for  a  transfer  of  the  consols 
in  the  new  trustees. 

Solicitor  :  «7.  E.  Shaw, 

W.  W.  K. 


C.  A.  In  re  LONDON  CELLULOID  COMPANY. 

Company — Fully  paid-up  Shares — Winding-up — Agreement  hy  Company  to 

KAY,  J.  register  Contract  as  to  fully  paid-up  Shares — Payment  in  Cash — Issue  of 

Jan.  24,  25.  Shares  at  a  Discount— Ultra  Vires— Companies  Act,  1867  (30  &  31  Vict. 

0.  A.  c.  131),  s.  25  [Revised  Ed.  Statutes,  vol.  xv.,  p.  628.] 

3Iay  30,  31.  .  -r.       -,  r    .  . 
  An  agreement  was  entered  mto  between  an  Lnglish  manufacturmg 

company  and  a  French  company,  that  the  French  Company  should  render 
to  the  English  Company  certain  services,  that  in  consideration  of  those 
services  the  English  Company  should  transfer  to  the  French  Company  or 
their  nominees  1000  shares  of  £10  each  in  the  English  Company  to  be 
credited  as  fully  paid-up,  with  a  provision  that  before  they  were  issued  the 
English  Company  should  procure  the  agreement  to  be  registered.  The 
services  were  rendered  and  the  1000  shares  were  allotted,  as  to  800  to  the 
French  Company,  and  as  to  200  to  S.,  a  nominee  and  a  director  of  the 
French  Company.  S.  transferred  the  200  shares  to  //.,  one  of  the  directors 
of  the  English  Company,  who  afterwards  transferred  100  of  them  to  B., 
another  of  the  directors.  The  agreement  between  the  two  companies  was 
never  registered ;  but  B.  and  H.  deposed  that  the  directors  had  given  their 
solicitor  directions  to  register  it,  and  that,  until  after  the  company  had  been 
ordered  to  be  wound  up,  they  believed  that  it  had  been  registered.  Certifi- 
cates for  the  1000  shares  had  been  issued  stating  them  to  be  fully 
paid-up : — 

Held,  that  the  liquidator  was  not  estopped  from  requiring  B.  and  //.  to 
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pay  calls  as  holders  of  shares  on  which  nothing  had  been  paid  in  cash,  for 
that  S.,  B.  and  H.  knew  all  along  that  the  shares  had  not  been  paid  up  in 
cash,  which  made  the  case  wholly  distinct  from  BurJcinsIiatvY.  Nicolls  (1), 
where  a  transferee  had  in  the  ordinary  course  of  business,  and  without  any- 
thing to  put  him  on  inquiry,  bought  shares  the  certificates  of  which  stated 
them  to  be  fully  paid  up,  and  was  held  entitled  to  rely  on  the  certificates  as 
evidence  against  the  company  and  the  liquidator  that  the  shares  had  been 
fully  paid  up  in  cash. 

Whether  if  S.  had  acquired  the  shares  under  such  circumstances  as  to 
give  him  by  estoppel  a  right  to  the  shares  as  fully  paid  up  he  could  have 
transferred  this  right  to  B.  and  //.  who  knew  the  true  facts,  qussre. 

Held,  also,  that  the  liquidator  was  not  debarred  from  requiring  B.  and 
H.  to  pay  calls,  on  the  ground  that  the  company,  which  had  agreed  to 
register  the  contract,  was  taking  advantage  of  its  own  wrong  by  suing  for 
calls  which  could  not  have  been  sued  for  if  the  contract  had  been  registered ; 
for  that  the  right  to  sue  for  calls  did  not  arise  from  the  failure  to  register 
the  contract,  but  from  the  fact  of  taking  shares,  and  that  the  liability 
thence  arising  to  pay  up  the  shares  in  cash  could  only  be  taken  away  by 
a  duly  registered  contract,  and  not  by  an  agreement  to  register  one. 

Decision  of  Kay,  J.  affirmed. 

Held,  by  Kay,  J.,  as  to  another  class  of  shares  issued  by  the  English 
Company  to  B.  and  K.  at  a  discount,  that  such  issue  was  ultra  vlreSy  a 
limited  company  having  no  power  to  issue  shares  at  a  discount  (2). 

The  London  Celluloid  Company  was  registered  in  February, 
1881,  with  a  nominal  capital  of  £30,000  divided  into  £10  shares, 
and  an  order  for  windiDg  it  up  was  made  on  the  20th  of 
December,  1884.  The  Appellants  Bayley  and  Ranhury  were 
two  of  the  directors.  The  object  of  the  company  was  the  manu- 
facture of  celluloid,  a  compound  applicable  for  making  billiard 
balls,  combs,  and  other  purposes,  and  of  other  substances  applic- 
able for  like  purposes. 

On  the  18th  of  July,  1882,  an  agreement  was  entered  into  be- 
tween La  Compagnie  des  Matieres  Flastiques  (henceforth  called  the 
French  Company)  and  the  London  CelUdoid  Company  (henceforth 
called  the  English  Company).  By  clause  1,  the  French  Company 
was  to  send  over  to  England  a  person  or  persons  competent  to 
organize  a  manufactory  of  celluloid  as  made  by  the  French 
Company y  and  the  person  or  persons  so  sent  were  to  organize  the 
manufactory,  and  instruct  persons  to  be  nominated  by  the  English 
Company  so  that  they  could  conduct  the  manufacture  :  (3.)  In 


C.  A. 

1888 

In  re 
London 
Celluloid 
Company. 


(1)  3  App.  Cas.  1004. 
(2)  See  In  re  Almada  and  Tirito  Company,  38  Ch.  D.  415. 
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C.  A.  consideration  of  the  above  services  the  English  Company  were  to 
1888  cause  to  be  transferred  to  the  French  Company  or  their  nominees 
re  1000  shares  of  £10  each  in  the  capital  of  the  English  Company y 
(kll-Slom  numbered  from  1901  to  2900  both  inclusive,  "such  shares  to  be 
Company,  credited  as  fully  paid  up,  and  to  be  deferred  shares  so  far  as 
relates  to  dividend  as  hereafter  mentioned."  (4.)  Provided  that 
the  1000  shares  should  be  forthwith  issued  and  allotted  as  fully 
paid  up  to  the  French  Company,  and  deposited  at  the  bankers  for 
the  time  being  of  the  English  Company  in  the  joint  names  of  the 
two  companies,  and  if  and  when  the  French  Company  had  per- 
formed what  they  had  by  clause  1  undertaken  to  do  the  same 
were  to  be  transferred  to  the  French  Company  or  their  nominees. 
The  agreement  went  on  to  provide  as  to  the  right  of  the  holders  of 
these  shares  to  receive  dividends,  and  after  some  other  provisions, 
not  material  for  the  purposes  of  the  present  report,  it  was  provided 
by  clause  8,  "  Before  the  above-mentioned  1000  shares  are  issued 
and  allotted  in  trust  as  aforesaid,  the  English  Company  shall  pro- 
cure this  agreement  to  be  filed  with  the  Eegistrar  of  Joint  Stock 
Companies  in  England.'^  It  was  provided  that  this  agreement 
should  be  taken  to  be  an  English  contract  made  in  England  and 
governed  by  English  law. 

The  above  agreement  was  never  registered  under  sect.  25  of  the 
Companies  Act,  1867. 

On  the  23rd  of  July,  1883,  at  a  board  meeting  of  directors  at 
which  both  the  Appellants  were  present,  a  resolution  was  passed 
that  1000  shares,  numbered  respectively  1501  to  2500  (both  in- 
clusive), should  be  issued  and  allotted  forthwith  as  fully  paid-up 
shares  to  the  French  Company,  and  deposited  at  the  English  Com- 
pany s  bankers  in  the  joint  names  of  the  two  companies.  On  the 
30th  of  July,  1883,  it  was  resolved  that  these  shares  should  be 
allotted  to  the  French  Company  and  Mr.  Sauvee,  their  nominee, 
and  certificates  were  issued  and  handed  to  the  secretary  on  deposit 
till  the  shareholders'  meeting.  The  shareholders'  meeting  was 
held  on  the  9th  of  August,  1883,  and  a  resolution  was  passed, 
"  That  the  shares  issued  to  the  French  Company  under  the  agree- 
ment of  the  18th  of  July,  1882,  be  handed  over  to  Mr.  Sauvee  act- 
ing on  behalf  of  the  Fre^ich  Company,  on  the  understanding  that 
the  said  company  will  give  full  information  and  instructions  in 
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the  manufactures  of  celluloid  and  celluloid  articles  on  the  terms  C.  A. 
as  theretofore."    Sauvee  was  a  director  of  the  French  Compamj.  1888 

800  of  the  1000  shares  were  allotted  to  the  French  Company,  j,, 
and  200  to  Sauvee,  their  nominee,  and  certificates  in  which  they  Q^LLixmD 
were  stated  to  be  paid  up  in  full  were  issued.  Company. 

On  the  19th  of  November,  1883,  Sauvee  transferred  the  200 
shares  to  the  Appellant  Hanhiirij,  who  on  the  24th  of  the  same 
month  transferred  100  of  them  to  the  Appellant  Bayley. 

There  was  no  evidence  as  to  the  circumstances  under  which  the 
transfer  from  Sauvee  took  place,  nor  what  was  the  consideration 
for  it. 

On  the  20th  of  December,  1884,  an  order  was  made  to  wind 
up  the  company. 

Both  the  Appellants  deposed  that  the  directors  gave  the  solici- 
tor of  the  English  Conijmny  instructions  to  register  the  agreement, 
and  that  they  believed  he  had  done  so,  until,  long  after  the 
winding-up  order,  they  discovered  that  it  had  not  been  registered. 
The  solicitor  of  the  company  denied  having  ever  received  instruc- 
tions to  get  the  agreement  registered ;  and  deposed  that  Bayley 
himself  proposed  that,  to  save  expense,  the  registration  should  be 
effected  by  the  secretary  and  not  by  a  solicitor,  and  that  Bayley 
thereupon  took  upon  himself  to  see  to  the  registration:  but 
the  Court  of  Appeal  did  not  consider  it  necessary  to  determine 
whether  such  instructions  had  been  given  or  not. 

Baijley  and  Hanhury  having  been  placed  on  the  list  of  contri- 
butories  for  the  full  nominal  amount  of  the  above  100  shares 
each,  this  was  a  summons  taken  out  by  them  to  have  their  names 
expunged  from  the  list  as  to  these  shares. 

The  summons  came  on  for  hearing  before  Mr.  Justice  Kay  on 
the  24th  and  25th  of  January,  1888.  Besides  the  shares  speci- 
fically mentioned  above,  the  summons  related  to  certain  shares 
in  the  English  Company  which  had  been  issued  by  the  company 
to  Bayley  and  Hanhury  respectively  as  fully  paid-up  in  considera- 
tion of  a  payment  by  them  of  £4,  at  a  discount  of  £6  per  share, 
and  as  to  which  shares  Bayley  and  Hanhury  had  been  settled  on 
the  list  of  contributories  for  the  balance  of  £6  per  share.  As  to 
these  latter  shares  his  Lordship  held  that  the  issue  of  shares  at  a 
discount  was  ultra  vires  of  the  company,  since  that  would  be 
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0.  A.      diminisliing  the  capital  of  the  company  in  a  mode  not  contem- 
1888       plated  by  the  Companies  Acts ;  and,  accordingly,  that  Baijley  and 
Kanbury  were  liable  to  pay  the  difference  between  what  they  had 

London     actually  paid  and  the  nominal  amount  of  the  shares.    It  is  un- 

Oelluloid  ^ 

Company,  necessary  to  report  his  Lordship's  judgment  in  full  on  this  point 
in  consequence  of  the  more  recent  case  of  In  re  Almada  and  Tirito 
Com])any  (I),  in  which  the  Court  of  Appeal,  it  will  be  seen, 
having  the  point  before  them  for  decision,  took  the  same  view  as 
Mr.  Justice  Kay  as  to  the  inability  of  a  company  to  issue  shares 
at  a  discount. 

Consequently  the  present  report  deals  only  with  the  case  of 
the  200  shares  originally  allotted  to  Sauvee  and  subsequently 
transferred  to  Bayley  and  Hanhury  under  the  circumstances  above 
stated. 

Marten,  Q.C.,  and  T.  Bihton,  for  Bayley,  cited  Burkinshaiv  v. 
Nicolls  (2)  and  Barrows  Case  (3). 

Millar,  Q.C.,  and  T.  Bihton,  for  Hanhury. 

Bensliaiv,  Q.C.,  and  Bramwell  Davis,  for  the  liquidator. 


Kay,  J.  (after  stating  the  facts,  continued)  : — 

It  is  said  that  the  well-known  class  of  authorities,  of  which 
Burlcinshatv  v.  Nicolls  is  an  example,  applies  to  this  case,  and 
that,  there  having  been  a  purchase  by  M.  Sauvee  from  the  French 
Company  of  these  shares  without  any  notice  that  the  contract  in 
respect  of  that  transaction  with  the  French  Company  had  not  been 
registered  under  the  Act  of  1867,  and  these  shares  having  been 
allotted  to  M.  Sauvee  as  fully  paid-up  shares,  these  directors  of 
the  English  Company,  although  they  knew  the  whole  of  the  facts, 
were  at  liberty  to  buy  those  shares  from  M.  Sauvee  and  to  treat 
them  as  being  fully  paid-up  shares,  although  no  such  contract  as 
the  Act  of  1867  required  was  ever  registered.  As  to  the  evidence 
on  this  part  of  the  case,  I  find  no  trace  in  the  books  of  the 
company  of  any  arrangement  for  value,  or  otherwise,  between 
M.  Sauvee  and  the  French  Company  ;  and  the  argument  which  is 

(1)  38  Ch.  D.  415.  (2)  3  App.  Gas.  1004, 

(3)  14  Ch.  D.  432. 
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set  up  by  the  directors  who  seek  to  escape  liability  is  made  out      C.  A. 

partly  by  their  affidavits  and  partly  by  some  other  entries  in  the  1888 

books  of  the  company.    There  is  not  anywhere  in  any  passage  of 

their  affidavits,  or  in  any  statement  in  any  document  which  is  q^^luloid 

submitted  to  me,  anything  which  shews  that  M.  Sauvee  obtained  Company. 

these  shares  from  the  French  Company  for  value,  or  that  he  ob-  Kay,j. 

tained  them  from  the  French  Company  without  notice  that  there 

was  no  registered  contract.    Neither  of  these  things  is  proved. 

Now,  upon  whom  is  the  onus  of  proof?    Surely  the  onus  of  proof 

is  upon  the  directors  who  knew  all  the  facts  and  who  come  here 

to  try  and  escape  liability  upon  shares  which  were  never  in  fact 

proposed  to  be  treated  as  fully  paid-up  shares ;  because,  as  I 

have  said,  the  contract — if  there  was  such  a  contract  with  the 

French  Company — was  never  registered  under  the  Act  of  1867 ; 

and  if  the  onus  of  proof  be  upon  the  directors,  all  I  can  say  is, 

that  onus  has  not  been  discharged.    They  are  the  people  who 

knew  all  about  the  matter,  and  whose  duty  it  was  to  obtain  the 

registration  of  the  contract,  if  it  was  a  contract  actually  made 

and  one  which  could  be  registered  under  the  Act  of  1867.  They 

never  did  obtain  that  registration  or  take  any  steps  to  do  so ; 

and  they  now  come  to  say,  "  Although  we  knew  all  about  it,  free 

us  from  liability  in  respect  of  these  shares  which  we  took,  because 

you  must  assume," — or  "  infer,"  as  it  is  rather  put — "  that 

M.  Sauvee  obtained  them  for  value  from  the  French  Company.'" 

I  decline  to  make  any  assumption  in  their  favour.    I  say  they 

are  the  persons  who  ought  to  prove  that,  and  there  is  no  such 

evidence  before  me.    For  all  that  I  know,  M.  Sauvee  may  have 

held  the  shares  as  trustee  for  the  French  Company  ;  or,  if  he  did 

not  hold  them  as  trustee,  they  might  have  been  a  free  gift  from 

the  French  Company  to  him.    Whether  there  was  a  free  gift  or 

not,  M.  Sauvee  might  have  been  aware  that  the  contract  was  not 

registered  under  the  Act  of  1867,  as  it  should  have  been  when 

he  took  them.    I  have  no  evidence  about  that  at  all ;  therefore  I 

cannot  assume  or  infer  in  favour  of  these  directors  that  Sauvee 

was  a  purchaser  for  value,  or  that  he  had  not  notice  of  the  fact 

that  the  contract  was  not  registered.    What  makes  the  case 

most  remarkable  is,  that  I  have  an  affidavit  by  the  solicitor  of 

the  English  Company  to  whom  the  directors  referred  about  this 
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0.  A.      very  matter  of  tlie  registration,  and  who  says  that,  up  to  a  cer- 
1888       tain  point,  he  had  to  do  with  these  negotiations  with  the  French 
In  re      Company,  and  that  he  did  prepare  a  draft  agreement  which  was 
Celluloid  executed  on  both  sides,  and  that  Mr.  Bayley,  one  of 

CoMPAjjY.  these  very  Applicants,  objected  to  the  expense  which  would  be 
Kay,  J.  incurred  in  employing  a  solicitor  and  said  that  the  matter  could 
be  transacted  better  by  the  secretary  of  the  company,  and  at  less 
expense  than  by  employing  a  solicitor,  and  that  Mr.  Bayley  took 
upon  himself  to  manage  the  whole  transaction.  Therefore,  if 
this  contract  was  made,  and  if  it  was  not  registered,  no  one  is  so 
much  to  blame  for  the  non-registration  as  Mr.  Bayley.  However, 
I  do  not  rely  upon  that  at  all ;  but  I  do  rely  upon  this — I  think, 
under  the  circumstances,  that  it  is  for  Mr.  Bayley  to  prove,  if  he 
can,  that  this  case  comes  within  the  class  of  authority  of  which 
Burkinshaiv  v.  Nicolls  (1)  is  one,  but  I  am  entirely  without  any 
evidence  of  that.  Therefore,  as  regards  these  shares,  I  hold  that 
the  Applicants  are  properly  placed  upon  the  list. 

G.  I.  F.  C. 

C.  A.  Bayley  and  Hanhury  appealed  from  Mr.  Justice  Kay's  decision 
as  above  reported,  and  the  appeal,  which  related  solely  to  the 
shares  which  were  the  subject  of  that  decision,  was  argued  on  the 
30th  and  31st  of  May,  1888. 

Marten,  Q.C.,  and  T.  Bihton,  for  Bayley : — 

If  the  contract  had  been  registered,  these  shares  would  have 
been  fully  paid-up  shares.  Now  the  company  undertook  to  re- 
gister the  contract,  and  neither  the  company  nor  the  liquidator 
can  take  advantage  of  their  own  wrong  in  not  having  done  so. 

[Cotton,  L.J. : — Bayley  does  not  state  how  he  acquired  his 
shares.  Moreover,  he  was  a  director,  one  of  the  persons  whose 
business  it  was  to  see  that  the  act  was  done.] 

The  directors  gave  instructions  to  have  it  done,  and  believed  it 
to  have  been  done,  and  so  are  in  no  default.  The  liquidator  is  in 
no  better  position  than  the  company :  Burhinshaiv  v.  Nicolls. 

[Cotton,  L.J  : — In  that  case  there  was  a  transfer  for  value  in 
the  ordinary  course  of  business.] 

(1)  3  App.  Gas.  1004. 
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[Cotton,  L.J. : — Does  it  follow  that  a  transferee  who  knows  all  ^\ 
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about  the  circumstances  can  avail  himself  of  estoppel  because  his   ( JELLLLom 
„             1-101  Company. 
transieror  could  rj   

We  say  that  the  case  is  similar  to  that  of  purchase  for  value 
from  a  purchaser  for  value.  If  either  the  first  purchaser  or  the 
second  purchaser  bought  without  notice,  the  title  of  the  second 
is  good. 

•  [BowEN,  L.J. : — How  do  you  raise  any  iirimd  facie  case  of 
estoppel  ?] 

The  contract,  the  resolutions  of  the  company,  and  the  issue  of 
the  shares  as  fully  paid-up  shares,  amount  to  a  representation 
that  all  things  had  been  done  which  was  requisite  to  make  these 
shares  fully  paid-up,  and  the  French  Comjpany  had  a  right  to 
assume  that  all  things  had  been  properly  done :  Burhinshaw  v. 
Nicolls  (1).  IN'ow,  as  to  Bayleys  position,  the  case  is  governed 
by  Barrow's  Case  (2). 

[Cotton,  L.J. : — I  feel  some  difficulty  about  that  case ;  it 
appears  to  treat  the  liability  to  calls  as  an  equity  instead  of  a 
legal  liability. 

BowEN,  L.J. : — Can  you  support  the  proposition  that  a  person 
who  gets  a  good  title  by  estoppel  can  transfer  it  to  one  who 
knows  the  true  facts  ?] 

Yes ;  if  a  person  once  gets  a  good  title,  he  ought  to  be  able  to 
give  a  good  title  to  any  one  else. 

Then  we  say  that  the  company  cannot  take  advantage  of  its 
own  wrong  in  not  registering  the  agreement. 

[Cotton,  L.J. : — Does  that  principle  give  you  more  than  a 
right  of  cross-action  ?] 

Yes  ;  the  cases  shew  that  it  will  support  a  plea  in  bar :  Molton 
V.  Camroux  (3). 

[BowEN,  L.J. : — That  case  went  on  Davis  v.  Bryan  (4),  which 


(1)  3  App.  Cas.  1004. 

(2)  14  Ch.  D.  432. 


(3)  2  Ex.  487;  4  Ex.  17 

(4)  6  B.  &  C.  651. 
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shews  that  an  annuity  deed  not  inrolled  was  only  voidable  at  the 
option  of  the  grantor.] 

The  Court  laid  down  a  general  principle,  which  was  approved 
in  Hooper  v.  Lane  (1). 

[BowEN,  L.J. : — Can  you  say  here  that  the  right  of  action 
arises  through  the  default  of  the  company  ?] 

Yes  ;  since  there  would  have  been  no  right  of  action  if  the  com- 
pany had  registered. 

[Fky,  L.J. : — It  seems  to  me  not  clear  that  a  contract  to  register 
the  agreement  would  bind  the  company.] 

The  breach  of  a  similar  contract  has  been  decided  to  give  a 
right  of  proof  against  the  company :  Ex  parte  Appleyard  (2) ; 
and  Arnofs  Case  (3)  is  in  our  favour  as  to  the  effect  of  an  agree- 
ment to  take  fully  paid-up  shares. 

Millar,  Q.C.,  and  T.  Bihton,  for  Haribury : — 

By  clause  8  of  the  agreement,  registration  of  the  agreement 
was  a  condition  precedent  to  the  liability  of  the  French  Com- 
pany to  take  shares.  There  was,  therefore,  no  liability  under  the 
agreement  to  take  shares  unless  the  agreement  was  registered. 
The  winding-up  does  not  alter  the  case  in  that  respect :  Water- 
house  V.  Jamieson  (4).  If  there  is  a  condition  precedent  not 
fulfilled  by  the  company,  the  fact  of  the  Appellant  being  on  the 
register  cannot  do  away  with  the  effect  of  the  non-fulfilment. 
By  sect.  23  of  the  Companies  Act,  1862,  two  things  are  required 
to  make  a  person  a  member,  being  on  the  register  and  having 
agreed  to  become  a  member.  Here  there  was  no  agreement  to 
become  a  member  until  the  agreement  had  been  registered. 

[Cotton,  L.J. : — Does  not  your  agreement  with  the  company 
arise  by  your  taking  a  transfer  from  Sauvee,  and  asking  the  com- 
pany to  register  you  as  a  member  ?  If,  then,  you  knew  the 
shares  not  to  have  been  paid  up  in  cash,  that  is  an  agreement  to 
take  the  shares  on  that  footing.] 

If  there  is  a  condition  precedent  which  has  not  been  performed, 
the  shareholder  can  go  back  to  the  original  contract :  Pellatfs 

(1)  6  H.  L.  C.  443,  551.  (3)  36  Ch.  D.  702. 

(2)  18  Ch.  D.  587.  (4)  Law  Kep.  2  H.  L.,  Sc.  29.' 
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Case  (1) ;  Simpsoris  Case  (2) ;  Beese  River  Silver  Mining  Comioany       C.  A. 
V.  Smith  (3).  It  is  said  against  us  tliat  tlie  directors  are  liable  for  1888 
this  contract  not  having  been  registered.    If  so,  the  case  is  one 
of  damages  for  negligence.    How  can  it  be  contended  that  the  (jg^^i^oro 
proper  measure  of  damages  for  their  negligence  is  the  amount  of  Company. 
calls  payable  on  any  of  the  shares  issued  as  paid  up  in  full  which 
they  may  happen  to  have  taken  ?   We  say,  then,  that  the  direc- 
tors who  believed  the  contract  to  have  been  registered  are  in  no 
default,  and  that  if  they  are,  the  making  of  them  contributories 
does  not  give  the  right  measure  of  damages. 

Benshaw,  Q.C.,  and  Bramivell  Davis,  for  the  liquidator,  were 
only  called  upon  as  to  the  point  that  the  company  were  seeking 
to  take  advantage  of  their  own  wrong  : — 

We  say  that  the  Appellants,  not  having  been  parties  to  the 
contract,  cannot  raise  the  point  that  the  company  are  seeking  to 
take  advantage  of  their  own  wrong.  We  say,  further,  that  there 
was  no  contract  to  bind  the  company  at  all,  the  contract  not 
having  been  under  its  common  seal.  It  was,  in  fact,  only  heads 
of  terms  which  had  been  agreed  to,  and  w^hich  were  intended  to 
be  embodied  in  a  more  formal  contract.  A  shareholder  retaining 
his  shares  cannot  bring  an  action  against  the  company  for  mis- 
representations by  which  he  was  induced  to  take  them :  Eoulds- 
wortli  V.  City  of  Glasgow  Banh  (4)  ;  nor  has  a  shareholder,  after  a 
winding-up  order,  any  remedy  for  a  breach  of  a  contract  that  the 
shares  shall  be  fully  paid  up :  Li  re  Addlestone  Linoleum  Com- 
pany (5).  His  only  remedy  is  to  apply  for  rescission  before  the 
winding-up.  The  liquidator  is  not  seeking  to  enforce  the  con- 
tract between  the  two  companies,  and  his  right  of  action  does  not 
arise  from  a  breach  of  it  by  the  company.  The  Appellants  took 
a  transfer  of  the  shares,  and  applied  to  the  company  to  register 
the  transfer — they  thereby  became  shareholders.  Estoppel  is  out 
of  the  question,  as  they  and  Sauvee  took  the  shares  with  know- 
ledge of  the  true  facts.  They  must,  then,  in  order  to  escape 
liability,  prove  that  the  shares  have  been  paid  up  in  cash,  or  that 

(1)  Law  Rep.  2  Ch.  527.  (3)  Law  Rep.  4  H.  L.  64, 

(2)  Ibid.  4  Ch.  184.  (4)  5  App.  Cas.  317. 

(5)  37  Ch.  D.  191. 
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there  is  a  registered  contract  to  the  contrary.  If  sect.  25  is  to  be 
got  rid  of  by  an  agreement  that  a  contract  shall  be  registered,  it 
is  reduced  to  a  nullity.  But  that  is  not  so.  The  liability  to  pay 
up  in  cash  can  only  be  got  rid  of  by  a  contract  which  is  actually 
registered. 

Marten,  in  reply  : — 

As  to  the  argument  that  the  Appellants  cannot  claim  the 
benefit  of  estoppel  because  they  knew  the  real  facts,  it  is  clear 
that  they  did  not  know  that  the  agreement  had  not  been  regis- 
tered, and  a  director  is  not  fixed  with  constructive  knowledge  of 
everything  that  goes  on  in  the  conduct  of  the  company's  affairs : 
Hallmarlcs  Case  (1)  ;  In  re  Denham  &  Co.  (2).  \ 

Cotton,  L.J. : — 

This  is  an  appeal  by  two  of  the  directors  from  a  decision  of 
Mr.  Justice  Kay  refusing  to  release  them  from  their  liability 
on  shares  issued  as  fully  paid  up  and  afterwards  transferred  to 
them.  The  shares  had  not  been  paid  up  in  cash,  and  no  contract 
for  their  being  paid  up  otherwise  had  been  registered  under  the 
Companies  Act,  1867  (30  &  31  Yict.  c.  131),  s.  25.  .  One  point 
taken  by  the  Appellants  was  that  the  certificates  which  stated 
that  the  shares  were  fully  paid  up  were  to  be  taken  as  conclusive 
evidence  of  the  fact,  and  Burhinshaio  v.  Nicolls  (3)  was  relied  on 
in  support  of  this.  But  we  must  consider  what  that  case  really 
decided.  It  is  said  here  that  the  contract  with  the  French  Gom- 
pamj  was  in  the  ordinary  course  of  business,  and  that  Sauvee  was 
entitled  to  rely  on  the  representation  of  the  English  Comjoany 
that  the  shares  were  fully  paid  up.  But  Sauvee  was  a  director  of 
the  French  Company,  and  must  be  taken  to  have  known  the  con- 
tents of  the  agreement,  and  to  have  known  that  the  shares  were 
not  going  to  be  paid  up  in  cash,  and  that  registration  of  the 
agreement  was  necessary  to  legalise  the  issue  of  the  shares  a& 
fully  paid  up,  and  the  Appellants  themselves  being  directors,, 
must  be  taken  to  have  had  the  same  knowledge.  In  BurJcmshaw 
V.  Nicolls  share  certificates  were  issued  which  represented  the 

(1)  9  Ch.  D.  329.  (2)  25  Ch.  D.  752. 

(3)  3  App.  Cas.  lOOi. 
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ahares  to  be  fully  paid  up,  a  person  to  whom  some  of  them  were 
issued  sold  the  shares  in  the  ordinary  course  of  business  to  a  person 
who  bought  on  the  faith  of  that  representation,  without  anything* 
to  put  him  on  inquiry  whether  it  was  true,  and  the  House  of 
Lords  held  that  as  against  such  a  purchaser  the  company  and 
the  liquidator  were  bound  by  the  statement,  on  the  ground  that 
it  was  evidence  on  which  as  against  the  company  the  purchaser 
was  entitled  to  rely  that  the  shares  had  been  paid  up  in  cash. 
Lord  Cairns  said  (1)  :  "  In  the  course  of  business  Goulton  transfers, 
for  valuable  consideration,  to  a  transferee,  a  share,  as  to  which 
there  is  a  statement  in  the  certificate  made  by  the  company,  that 
the  money  had  been  paid  up.  Now  I  desire  to  know  in  what  way 
this  section  affects  a  transaction  of  that  kind.    It  appears  to  me 
that  it  leaves  altogether  untouched  the  question  of  the  payment 
of  the  money  upon  the  share,  which  payment  it  declares  shall,  no 
doubt,  be  an  attribute  or  a  condition  of  every  share  in  the  com- 
pany.   But  how  that  is  to  be,  or  what  is  to  be  evidence  of  that 
payment,  it  leaves  altogether  untouched.    If  the  money  is  paid, 
and  if  the  receipt  is  given  for  it,  of  course  no  question  could  be 
made  but  that  the  transferee  would  have  a  right  to  hold  it  as  a 
paid-up  share ;  but  if  a  receipt  is  given  for  the  money  by  the 
company,  and  the  share  passes  into  the  hands  of  a  person  who 
has  given  valuable  consideration  for  it,  and  knows  nothing  about 
the  fact  that  the  payment  has  not  really  taken  place,  there  is 
nothing  whatever  in  this  section  which  would  in  any  way  invali- 
date his  title.    He  comes  before  the  Court  not  in  any  way  affect- 
ing to  break  in  upon  the  enactment  which  I  have  read.   He  says 
'  I  bow  to  the  words  of  the  enactment.    I  have  not  in  any  way 
attempted  to  interfere  with  it,  but  I  have  taken,  in  the  course  of 
business,  a  share,  in  regard  to  which  I  have  the  representation  of 
the  company  that  that  section  has  been  complied  with.'  "  Lord 
Cairns  says  that  there  is  an  admission  by  the  company  that  it 
had  received  the  money,  and  that  admission  binds  the  company 
and  the  liquidator.    Lord  BlacJchurn  says  (2) :  "  In  the  present 
case  there  is  no  such  registered  contract,  and  consequently  the 
shares  are  payable  in  cash,  but  then  the  section  does  not  say  that 
that  is  to  be  conclusive  against  everyone,  nor,  as  it  was  argued, 
(1)  3  App.  Cas.  1016.  (2)  3  App.  Cas.  1026. 
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that  any  one  who  has  become  a  shareholder  under  any  circum- 
stances shall  be  compelled  to  pay  them  up  in  cash.    That  is  not 
the  statute.    These  shares  were  bought,  and  the  liquidator  may 
require  payment  of  the  calls,  unless  either  it  be  proved  that  they 
were  paid  in  cash,  or  circumstances  have  arisen  which  render  it 
unnecessary  to  prove  that.    The  present  case  is  of  the  latter  de- 
scription.   Now  sometimes  there  is  a  degree  of  odium  thrown 
upon  the  doctrine  of  estoppel,  because  the  same  word  is  used 
occasionally  in  a  very  technical  sense,  and  the  doctrine  of  estoppel 
in  pais  has  even  been  thought  to  deserve  some  of  the  odium  of 
the  more  technical  classes  of  homologation.    But,  the  moment 
the  doctrine  is  looked  at  in  its  true  light,  it  will  be  found  to  be 
a  most  equitable  one,  and  one  without  which,  in  fact,  the  law  of 
the  country  could  not  be  satisfactorily  administered.    When  a 
person  makes  to  another  the  representation  *  I  take  upon  myself 
to  say  such  and  such  things  do  exist,  and  you  may  act  upon  the 
basis  that  they  do  exist/  and  the  other  man  does  really  act  upon 
that  basis,  it  seems  to  me  it  is  of  the  very  essence  of  justice  that, 
between  those  two  parties,  their  rights  should  be  regulated,  not 
by  the  real  state  of  the  facts,  but  by  that  conventional  state  of  facts 
which  the  two  parties  agree  to  make  the  basis  of  their  action ; 
and  that  is  what  I  apprehend  is  meant  by  estoppel  in  pais  or 
homologation.    But  whether  the  term  be  used  in  its  more  or  less 
technical  sense,  I  take  it  that  one  common  idea  runs  through  the 
whole,  viz.,  that  your  rights,  as  between  yourselves,  must  be 
regulated  upon  the  basis  that  that  is  accurate  which  you  induced 
the  other  side  to  take  as  the  basis  upon  which  he  was  to  act." 
The  other  Lords  proceeded  on  the  same  ground.    In  the  present 
case  no  representation  was  made  that  the  contract  had  been  re- 
gistered, if  there  had  been  any  such  representation  we  should 
have  had  to  consider  its  effect.    Here  the  Appellants  cannot  say 
that  any  representation  was  made  either  to  Sauvee  or  themselves 
on  which  they  were  entitled  to  rely  that  the  shares  had  been  paid 
up  in  cash,  and  they  are,  therefore,  unable  to  avail  themselves  of 
BurJcinshaw  v.  Nicolls  (1). 

There  remains  the  only  point  as  to  which  we  called  on  Mr. 
Benshaw,  namely,  whether  the  company  which  had  omitted  to 
(1)  3  App.  Cas.  1004. 
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register  this  contract  was  not  taking  advantage  of  its  own  wrong 
by  seeking  to  enforce  a  liability  which  could  not  have  been 
enforced  if  the  contract  had  been  registered.  I  will  not  enter  on 
the  question  whether  this  agreement  to  register  the  contract  was 
binding  on  the  company.  I  will  assume  that  it  was.  Then  it  is 
said  if  the  company  were  a  living  company  it  would  be  taking- 
advantage  of  its  own  wrong  if  it  sued  for  calls  on  these  shares. 
We  were  referred  on  this  point  to  Molton  v.  Camroux  (1).  In 
that  case  there  were  contracts  to  grant  an  annuity  to  commence 
at  once  and  a  deferred  annuity,  the  consideration  for  each  of 
which  was  paid.  No  enrolment  took  place.  The  action  was  by 
the  administratrix  of  the  annuitant  to  recover  the  consideration 
money  as  money  received  for  the  use  of  the  annuitant,  and  it  was 
decided  that  the  grantee  could  not  avail  himself  of  non-enrol- 
ment. This  was  decided  on  the  authority  of  Davis  v.  Bryan  (2) 
where  Mr.  Justice  Bayley  said :  "  This  appears  to  be  a  clear  case 
on  principles  both  of  law  and  honesty.  ...  A  bargain  was  made, 
and  the  testator  paid  a  consideration  of  £300,  and  the  defendant 
agreed  for  that  to  pay  a  certain  annuity.  The  testator  received 
the  whole  of  that  which  he  bargained  for,  and  now  his  represen- 
tative says  that  the  contract  was  void  from  the  beginning.  .  .  . 
Then  is  the  contract  void  ?  The  Act  of  Parliament  says,  that 
unless  a  memorial  be  duly  enrolled,  the  deed  of  which  no  memorial 
is  enrolled  shall  be  void  ;  but  in  many  cases  such  words  have  been 
held  to  make  the  instrument  voidable  only  at  the  will  of  the 
party,  and  I  think  we  are  at  liberty  to  put  that  construction  upon 
them  in  the  present  case."  The  action  was  on  the  ground  of  a 
total  failure  of  consideration,  and,  if  the  plaintiff  had  any  right 
of  action  at  all,  it  arose  from  his  failure  to  do  what  it  was  his 
duty  to  do.  The  distinction  between  that  case  and  the  present 
is  obvious.  Here  the  company  or  the  liquidator  is  not  suing  on 
any  right  arising  from  the  breach  of  contract,  but  by  virtue  of 
the  obligation  imposed  by  the  Act  of  Parliament,  and  if  the  con- 
tention of  the  Appellants  were  allowed  the  25th  section  would  be 
almost  annulled.  The  Appellants  urge  that  if  the  company 
agrees  to  register,  and  does  not  register,  the  holder  of  the  shares 
ought  to  be  subject  to  no  more  liability  to  the  company  than  if 
(1)  2  Ex.  487 ;  4  Ex.  17.  (2)  6  B.  &  C.  651,  655. 
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they  had  registered.  That  is  not  what  the  Act  says  ;  it  provides 
that  there  shall  be  liability  to  pay  up  in  cash  unless  a  contract 
determining  otherwise  shall  have  been  registered. 

It  has  been  urged  that  a  liquidator  is  in  no  better  position 
than  the  company.  That  is  not  universally  true.  A  shareholder 
may  have  taken  shares  under  circumstances  which  entitle  him  to 
say  to  the  company,  while  a  going  concern,  "  relieve  me  from 
these  shares ; "  but  on  a  winding-up  order  being  made  that  right 
is  gone,  unless  proceedings  have  already  been  commenced  to  en- 
force it.  So  far  the  liquidator  is  in  a  better  position  than  the  com- 
pany. In  certain  circumstances  a  person  who  had  taken  shares 
which  turned  out  not  to  be  fully  paid  up,  could  claim  damages 
against  the  company,  but  that  cannot  be  done  here,  for  a  share- 
holder cannot  prove  in  competition  with  the  creditors  of  the 
company,  and  it  does  not  often  happen  that  when  a  company  is 
wound  up  there  is  a  surplus  after  paying  the  creditors.  A  contract 
by  the  company  not  to  enforce  payment  of  the  calls  on  a  share 
not  effectually  paid  up  would  I  apprehend  be  ultra  vires.  Water- 
house  V.  Jamieson  (1)  was  referred  to  as  shewing  that  the  liqui- 
dator is  in  no  better  position  than  the  company,  but  the  case 
only  decided  that  the  liquidator  was  bound  by  a  statement  of  the 
company  as  to  the  amount  of  capital  that  had  been  paid  up,  a 
statement  the  falsehood  of  which  he  had  no  reason  for  suspecting, 
and  in  the  faith  of  which  statement  he  had  taken  his  shares.  I 
am  of  opinion  that  the  appeal  fails. 

BowEN,  L.J. : — 

I  am  of  the  same  opinion.  Our  conclusion  appears  to  me  the 
necessary  result  of  a  logical  consideration  of  the  25th  section. 
The  Legislature  there  enacts  that  "  every  share  in  any  company 
shall  be  deemed  and  taken  to  have  been  issued  and  to  be  held 
subject  to  the  payment  of  the  whole  amount  thereof  in  cash, 
unless  the  same  shall  have  been  otherwise  determined  by  a 
contract  duly  made  in  writing,  and  filed  with  the  Eegistrar  of 
Joint  Stock  Companies  at  or  before  the  issue  of  such  shares." 
Nothing  can  be  clearer  than  this,  there  is  a  statutory  liability  to 
pay  the  whole  amount  in  cash,  which  can  only  be  avoided  under 
(1)  Law  Eep.  2  H.  L.,  Sc.  29. 


VOL.  XXXIX.] 


CHANCEKY  DIVISION. 


205 


the  statute  in  one  way — by  a  registered  contract.  Can  there  be 
any  other  way  of  escape  ?  Only  this,  that  if  the  company  has  so 
acted  as  to  preclude  itself  from  denying  that  the  Act  has  been 
complied  with,  that  is  conclusive  evidence  that  the  Act  has  been 
complied  with.  The  company  may  represent  to  third  persons,  and 
induce  them  to  act  on  the  faith  of  the  representation,  that  the 
shares  have  been  paid  up  in  cash.  If  such  a  representation  is  made 
by  the  company,  and  acted  on  by  third  parties,  who  have  no  notice 
that  it  is  untrue,  the  company  cannot  afterwards  say  that  the 
shares  have  not  been  fully  paid  up.  An  estoppel  of  that  kind 
operates  against  the  liquidator  as  well  as  against  the  company, 
and  in  such  a  case  the  holders  of  the  shares  are  not  liable  for  calls. 
Burhinsliaiv  v.  Nicolls  (1)  shews  that  such  an  estoppel  may  arise. 
The  Act  is  not  thereby  evaded,  but  there  is  evidence,  which  must 
be  taken  as  conclusive,  that  its  requisitions  have  been  complied 
with.  The  decision  in  that  case  was  a  ruling  on  a  point  of  evidence, 
and  it  is  dangerous  to  turn  a  ruling  on  a  point  of  evidence  into  a 
rule  of  law.  The  company  had  issued  certificates  stating  that 
the  shares  in  question  were  fully  paid  up,  they  were  sold  in  the 
ordinary  course  of  business,  and  the  House  of  Lords  held  that 
the  purchasers  were  entitled  to  rely  on  the  certificates  as  suffi- 
cient evidence  that  the  shares  were  fully  paid  up.  How  can  that 
ruling  be  applied  in  favour  of  Sauvee  ^  The  facts  are  wholly 
inconsistent  with  the  supposition  that  he  was  ignorant  of  the 
shares  not  having  been  paid  up.  The  agreement  made  it  clear 
that  the  shares  were  not  to  be  paid  up  in  cash,  there  is  no  reason 
for  thinking  that  Bayley  did  not  know  this,  and  he  has  abstained 
from  saying  anything  about  it.  My  inference  is  that  Bayley  and 
Sauvee  knew  it  throughout. 

If  the  company  had  made  a  representation  that  there  was  a 
registered  contract  under  which  these  shares  were  issued  as  fully 
paid  up,  and  had  induced  any  one  to  take  shares  on  the  faith  of 
it,  I  do  not  say  that  there  might  not  be  an  estoppel,  not  that 
the  Act  could  be  evaded,  but  the  company,  on  the  question  of 
evidence,  might  be  estopped  from  alleging  the  truth. 

Then  the  Appellants  urged  that  though  the  company  might  not 
be  estopped  from  denying  that  the  money  had  been  paid  on  the 
(1)  3  App.  Cas.  1004. 
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shares,  or  that  the  agreement  had  been  registered,  still  it  could 
not  sue  for  calls,  because  it  would  be  taking  advantage  of  its  own 
wrong  in  not  registering  the  contract.  The  maxim  that  no  man 
can  take  advantage  of  his  own  wrong  must  be  carefully  con- 
sidered, and  expressed  in  more  precise  terms,  before  it  can  be 
safely  applied.  It  means  that  a  man  cannot  enforce  against 
another  a  right  arising  from  his  own  breach  of  contract  or  breach 
of  duty.  The  observations  of  Baron  Bramwell  in  Hooper  v. 
Lane  (1)  on  this  subject  are  very  instructive.  Now  what  is  the 
wrong  here?  A  breach  of  contract  to  register  the  agreement. 
Can  a  company  excuse  itself  from  doing  its  duty  in  enforcing 
payment  in  cash,  by  agreeing  to  register  a  contract  which  makes 
such  payment  unnecessary  ?  If  it  can  do  so  the  section  is 
reduced  to  a  nullity.  If  a  company  cannot  contract  to  take 
something  else  than  money,  how  can  it  hamper  itself  by  a  con- 
tract not  to  sue  for  the  money  ?  In  the  present  case  there  is  no 
contract  not  to  sue,  but  only  a  contract  to  register  the  agreement, 
a  contract  which  cannot  be  pleaded  in  bar  to  an  action. 

To  return  to  the  maxim  that  a  man  cannot  take  advantage  of 
his  own  wrong,  we  can  see  the  point  where  it  ceases  to  be  appli- 
cable. Construing  the  maxim  as  I  have  said,  the  first  question  is, 
has  the  right  to  demand  payment  in  cash  been  acquired  through 
the  breach  of  contract  in  question  ?  Was  it  through  non-registra- 
tion of  the  contract  that  the  liability  to  pay  in  cash  arose  ?  In 
my  opinion  it  was  not :  the  liability  arose  from  taking  the  shares, 
although  such  liability  might  have  been  avoided  in  the  one  way 
pointed  out  by  the  section. 

Molton  V.  Camroux  (2),  which  must  be  read  together  with  Davis 
V.  Bryan  (3),  was  quite  a  different  case.  The  action  was  by  the 
legal  personal  representative  of  a  person  who  had  bought  and 
paid  for  two  annuities,  to  recover  the  amount  so  paid.  The  statute 
had  said  that  the  grant  of  the  annuities  should  be  void  unless 
enrolled.  The  Court  held  that  this  meant  voidable.  But  the 
annuitant  had  never  complained,  and  the  Court  only  meant  that 
under  the  peculiar  circumstances  of  that  case  his  representatives 
could  not  take  advantage  of  his  default  in  not  having  enrolled 

(1)  6  H.  L.  C.  443,  460,  461.  (2)  2  Ex.  487  ;  4  Ex.  17. 

(3)  6  B.  &  C.  651. 
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the  grant  of  the  annuities.  Here  there  has  been  a  breach  of 
contract  by  the  company  but  the  right  to  enforce  payment  of  calls 
does  not  arise  from  that  breach.  Even  if  it  did,  I  doubt  whether 
the  maxim  would  apply.  You  cannot  sue  a  person  whom  you 
have  wronged,  for  a  demand  arising  out  of  the  wrong,  but  that 
rule  does  not  apply  in  favour  of  transferees,  unless  they  have  by 
special  agreement  been  clothed  with  all  the  rights  and  cross 
demands  of  the  transferors.  Again,  the  maxim  cannot  be  applied 
so  as  to  defeat  rights  which  have  subsequently  arisen,  and  here, 
as  the  shareholders  can  neither  get  off  the  register  nor  prove 
against  the  company,  I  think  the  winding-up  would  be  an  answer 
to  their  case. 
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Fey,  L.J.  :— 

My  learned  Brethren  have  discussed  this  case  so  fully  that  I 
shall  be  very  brief.  The  25th  section  appears  to  me  fatal  to  the 
case  of  the  Appellants.  It  was  passed  for  the  benefit  of  the 
creditors  of  the  company,  and  the  company  cannot  contract  itself 
out  of  it  except  in  the  authorized  way.  Every  share  is  to  be 
held  subject  to  the  payment  of  the  full  amount  in  cash,  unless 
there  is  a  registered  agreement  to  the  contrary — no  covenant  not 
to  sue,  no  accord  and  satisfaction,  no  agreement  to  register  a 
contract  will  suffice.  The  argument,  therefore,  that  the  company 
is  precluded  from  suing  because  of  the  agreement  to  register  fails. 
If  we  were  to  give  effect  to  the  Appellants'  argument  we  should 
do  away  with  the  beneficial  effect  of  the  section.  The  intention 
of  the  Legislature  was  to  give  no  effect  to  anything  short  of  a 
registered  contract,  and  I  doubt  whether  any  action  could  be 
maintained  against  the  company  for  breach  of  an  agreement 
to  register  it.  Waterhouse  v.  Jamieson  (1)  and  Burkinshaw  v. 
NicoUs  (2)  merely  decided  that  in  those  cases  the  company  as  a 
matter  of  evidence  was  estopped  from  denying  that  the  shares  had 
been  paid  up  in  cash.  In  the  present  case  there  are  no  facts 
whatever  from  which  it  can  be  inferred  that  either  of  the  Appel- 
lants believed  the  shares  he  took  to  have  been  paid  up  in  cash, 
and  neither  of  them  says  that  he  did  so.  They  say  that  they 
believed  the  agreement  to  have  been  registered,  but  that  is 
(1)  Law  Kep.  2  H.  L.,  Sc.  29.  (2)  3  App.  Cas.  1004. 
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0.  A.  nothing  to  the  purpose.   They,  therefore,  cannot  claim  the  benefit 

1888  of  estoppel.    I  share  the  doubts  of  Lord  Justice  Cotton  as  to 

"xTre  whether  there  was  any  valid  agreement  in  writing  at  all. 
London 

C^ompany''  Solicitor  for  Appellants :  Edward  Lee. 
  Solicitors  for  Liquidator :  lAndo  &  Co, 

H.  C.  J. 


0.  A.  In  re  DAELING  (a  Person  of  Unsound  Mind). 

1888 

Lunacy — Surplus  Income  of  Lunatic — Allowance  to  Collaterals. 

Jane  ]1. 

  It  is  not  the  duty  of  the  Court  to  deal  benevolently  or  charitably  witb 

the  property  of  a  lunatic,  and  applications  for  allowances  out  of  the  surplus 
income  of  a  lunatic  to  poor  collateral  relations  who  have  no  legal  claims 
upon  him  for  provision  are  to  be  discouraged. 

A  lunatic,  eighty-two  years  of  age,  whose  next  of  kin  were  ten  cousins, 
had,  while  sane,  made  small  allowances  to  three  of  them,  and  after  he  was 
found  of  unsound  mind  those  allowances  were  continued  by  the  Court. 
By  his  report  the  Master  recommended  that  weekly  allowances  of  a  larger 
amount  should  be  made  to  these  three  cousins,  and  that  weekly  allowances 
should  also  be  made  to  three  others  of  the  lunatic's  cousins.  There  was 
evidence  that  all  these  persons  were  in  very  poor  circumstances,  and  that 
some  of  them  had  difficulty  in  obtaining  the  necessaries  of  life,  and  that 
after  payment  of  the  proposed  allowances  there  would  still  be  a  surplus 
income  of  £545  per  annum. 

Upon  an  application  by  the  committee  that  these  allowances  might  be 
sanctioned  by  the  Court : — • 

Held,  that  there  being  nothing  to  shew  that  the  lunatic  would  have 
done  what  the  Court  was  asked  to  sanction,  the  mere  fact  that  these  col- 
laterals were  in  humble  circumstances  and  had  difficulty  in  providing  them- 
selves with  necessaries  was  not  sufficient  to  justify  the  Court  in  granting 
the  application,  and  that  it  must  be  refused. 

The  lunatic  in  this  matter  was  a  bachelor  of  eighty-two  years 
of  age,  whose  next  of  kin  were  six  cousins  ex  parte  ])aternd,  and 
four  cousins  ex  'parte  maternd.  When  sane  he  had  been  in  the 
habit  of  making  small  allowances  to  three  of  those  cousins,  who 
were  in  humble  circumstances,  viz.,  Ann  Darling,  Mary  West,  and 
Elizabeth  Holmes,  and,  by  his  certificate,  the  Master  found  that 
he  had  thus  annually  allowed  Ann  Barling,  £2  10s.,  and  Mary 
West,  £4,  and  that  he  had  made  Elizaheth  Holmes  occasional  pre- 
sents averaging  about  £8  a  year.    By  an  order  made  upon  this 
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certificate  on  the  12tL  of  December,  1887,  it  was  directed  that  c.  A. 
these  allowances  should  be  continued  until  further  order.  1888 

The  net  income  of  the  lunatic  was  £1647  per  annum ;  the 
annual  allowance  for  his  maintenance  was  £790  per  annum,  and  ^erson^of 
in  a  recent  report  the  Master  in  Lunacy  had  recommended  that  Unsound 

the  allowances  continued  to  the  three  cousins  above  mentioned   

should  be  increased,  so  as  to  give  Ann  Darling,  Mary  West,  and 
Elizabeth  Holmes  each  a  weekly  allowance  of  15s.,  and  that  further 
weekly  allowances  should  be  made  to  three  other  cousins  of  the 
testator,  viz.,  15s.  to  Sarah  Tomlinson,  the  sister  of  Mary  West, 
30s.  to  George  Field,  and  oOs.  to  Philip  Darling, 

There  was  evidence  that  Ann  Darling  was  a  widow  living  with 
and  supported  by  her  daughter,  who  was  herself  a  widow  with 
three  children,  in  poor  circumstances,  and  supporting  herself  by 
keeping  a  small  shop ;  that  Elizabeth  Holmes  was  a  widow  without 
means,  and  unable  to  earn  a  livelihood,  and  dependent  for  main- 
tenance upon  a  cousin  who  was  a  cottager ;  that  Mary  West  and 
Sarah  Tomlinson  were  sisters,  occupying  a  very  small  house  in  a 
very  poor  locality,  where  they  kept  a  shop,  by  which  they  would 
probably  make  6s.  or  7s.  a  week;  that  George  Field  was  eighty 
years  of  age  and  dependent  upon  a  daughter  who  had  great  dif- 
ficulty in  obtaining  for  herself  and  him  the  common  necessaries 
of  life;  and  that  Fhiliio  Darling  was  in  a  most  impecunious 
position. 

These  new  and  increased  allowances  would  amount  altogether 
to  £312  per  annum,  and  after  making  them  there  would  still  be 
a  surplus  income  of  £545  per  annum. 

An  application  was  now  made  by  the  committee  of  the  lunatic 
asking  that  the  sum  of  £312  might  be  paid  to  him  out  of  the 
income,  and  that  thereout  he  might  be  at  liberty  to  pay  the  in- 
creased and  new  allowances  above  mentioned,  and  so  recommended 
by  the  Master. 

Edward  Ford,  in  support  of  the  application  : — 

The  application  is  to  increase  certain  allowances  made  by  the 
lunatic  while  sane,  and  to  make  certain  further  allowances  to  other 
persons  in  the  same  degree.  Prima  facie  all  the  persons  who  are 
next  of  kin  now  will  be  his  next  of  kin  at  the  time  of  his  death. 
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0.  A.      There  is  a  large  surplus  income,  and  all  the  next  of  kin  join  in 
1888       this  application.   The  Court  has  frequently,  in  the  exercise  of  its 
In  j-e      discretion,  made  allowances  to  collaterals  in  indigent  circumstances 
(A  Person^of  ^po^        principle  of  doing  for  the  lunatic's  relations  what  he 
Unsound    himself  would  have  done  if  sane :  Ex  parte  Whitbread  (1) ;  In  re 
Croft  (2). 

It  is  true  that  in  In  re  Evans  (3)  the  Court  declined  to  sanc- 
tion an  allowance  to  poor  relations  of  the  lunatic,  but  there  was 
opposition  in  that  case  and  there  is  none  here. 

[Fry,  L.J. : — Is  there  any  evidence  that  the  lunatic  whilst  sane 
took  an  interest  in  these  persons.] 

No  other  evidence  than  that  he  made  small  allowances  to 
three  of  them. 

Decimus  Sfurges,  for  the  next  of  kin ;  Mart/  West  and  Sarah 
Ann  Tomlinson  having  general  liberty  to  attend : — 

I  support  this  application,  not  on  the  ground  of  charity  towards 
the  poor  relations  of  the  lunatic,  but  on  the  ground  taken  in 
In  re  Croft  (4),  that  the  Court  should  do  for  the  lunatic  that 
which  he,  if  of  sound  mind,  ought  to  do,  and  would  do  for  himself. 
In  In  re  Sparrow  (5)  the  Court  sanctioned  an  allowance  of  £500 
per  annum  to  a  nephew  who  was  tenant  in  tail  in  remainder 
after  the  lunatic  although  there  was  opposition  on  the  part  of 
some  of  the  next  of  kin.  That  was  no  doubt  the  case  of  a  suc- 
cessor, but  here  there  is  no  opposition,  and  the  lunatic  has  him- 
self recognised  the  duty  of  providing  to  some  extent  for  three  of 
these  poor  people,  who  are  his  only  relatives,  which  brings  the 
case  within  In  re  Frost  (6). 

[He  also  referred  to  In  re  Blair  (7)  and  Pope  on  Lunacy  (8).] 

Cotton,  L.J. : — 

This  is  an  application  to  the  Master  which  has  been  adjourned 
into  Court. 

The  question  we  have  to  deal  with  is  whether  the  Master  is 

(1)  2  Mer.  99.  (5)  20  Ch.  D.  320. 

(2)  32  L.  J.  (Ch.)  481 ;  1 N.  K.  185.  (6)  Law  Eep.  5  Ch.  699. 

(3)  21  Ch.  D.  297.  (7)  1  My.  &  Cr.  300. 

(4)  32  L.  J.  (Ch.)  481.  (8;  Page  141. 
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right  in  recommending  an  allowance  of  certain  sums  amounting  to  0.  A. 
£312  a  year  to  be  made  in  favour  of  certain  cousins  of  the  lunatic.  18SS 

I  cannot  accede  to  the  view  taken  by  the  Master,  who  has  in  re 
recommended  that  these  allowances  should  be  made.  We  are  person^of 
appointed  to  protect  and  to  administer  for  his  benefit  the  property 
of  the  lunatic.  Undoubtedly  we  do  sometimes  make  consider- 
able allowances  for  persons  who  have  legal  claims  upon  a  lunatic, 
such  as  a  son  or  a  daughter,  and  also  for  persons  who  have 
moral  claims  upon  him.  But  it  is  not  our  business  to  deal  bene- 
volently or  charitably  with  the  property  of  the  lunatic,  and  in 
my  opinion  it  would  be  wrong  for  us  to  do  so.  Applications  for 
allowances  of  this  kind  ought  to  be  discouraged  rather  than 
encouraged.  The  cases  referred  to,  however,  do  shew  that  the 
Court  has  sometimes  made  an  allowance  to  collaterals. 

I  pass  over  those  cases  in  which  an  allowance  has  been  made 
by  the  Court  in  favour  of  a  person  who  is  the  next  successor  to 
the  lunatic's  estate,  for  it  is  the  interest  of  every  possessor  of  an 
estate  that  his  successor  should  be  educated  and  brought  up  in 
such  a  manner  as  to  enable  him  to  fulfil  the  duties  attaching  to 
the  ownership  of  the  estate,  and  where  the  successor  is  in  such  a 
position  as  not  to  be  able  to  obtain  an  education  suitable  to  his 
prospects,  the  Court  will,  no  doubt,  make  an  allowance,  and  some- 
times has  made  a  very  considerable  one. 

Here  the  lunatic  had  several  cousins,  who  happen  to  be  his 
next  of  kin,  and  while  sane  he  made  small  allowances  to  some  of 
them  ;  and  the  Court,  acting  on  the  principle  that  the  Court  will 
do  for  the  lunatic  what  the  lunatic  would  have  done  himself  if  of 
sound  mind,  has  continued  these  allowances. 

But  we  are  now  asked  to  sanction  an  increase  of  the  allowance 
to  some  of  these  persons,  and  also  to  sanction  further  allowances 
to  others  of  them.  Now  to  make  such  an  order  would,  in  my 
opinion,  be  contrary  to  the  principles  on  which  the  Court  acts  in 
administering  the  property  of  a  lunatic. 

The  case  of  In  re  Croft  (1),  before  Lord  Justice  Kniglit  Bruce 
and  Lord  Justice  Turner,  shews  the  danger  of  making  such  an 
order,  even  coupled  with  the  intimation  that  it  is  not  to  be  drawn 
into  a  precedent.    The  Lords  Justices  thought  that  the  very 
(1)  32  L.  J.  CCh.)  481. 
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Cotton,  L.J. 


C.  A.  special  circumstances  of  that  case  justified  them  in  making  an 

1888;  order.    Of  course  all  the  details  of  the  evidence  cannot  be  set 

In  re  ^  report,  but  I  think  we  do  find  that  in  that  case  there 

( i  Peeson^of  ^^^^  ^^^^  special  circumstances.    The  applicant,  who  was  one  of 

^Unsound  the  two  only  next  of  kin  of  the  lunatic  was  in  want  of  food  and 

Mind).  ,    i  .            n    ,                        t  t           •  •             i             •  ttt 

clothing,  and  there  was  no  public  provision  for  the  poor  m  Wur- 

temherg,  where  he  was  residing.  The  Lords  Justices  thought 
that  under  the  peculiar  and  pressing  circumstances  of  the  case 
they  might  make  an  allowance  to  him,  although  he  was  a  col- 
lateral. Here  these  persons  are  in  a  humble  state  of  life,  and 
may  have  a  difficulty  in  providing  themselves  with  necessaries ; 
but  that  alone  will  not  justify  us  in  making  an  allowance.  It  is 
said  that  the  lunatic  if  sane  would  probably  have  made  the  allow- 
ance now  asked  for ;  but  I  do  not  come  to  the  conclusion  from 
the  evidence  that  the  lunatic  would  have  done  so.  There  was  a 
case  here  before  us,  I  think  between  one  and  two  years  ago,  where 
I  and  another  Lord  Justice  dealt  fully  with  the  question,  and 
considered  the  authorities  from  Lord  Cottenham's  time,  and  if  it 
had  been  necessary  I  should  have  liked  this  case  to  stand  over 
in  order  to  give  us  an  opportunity  of  consulting  the  authorities ; 
but  in  In  re  Evans  (1)  the  late  Master  of  the  Kolls  and  Lord 
Justice  Lindley  have  laid  down  the  principles  on  which  the 
Court  acts,  and  it  is  therefore  not  necessary  to  deal  further  with 
the  authorities.  There  there  was  opposition,  but  in  these  cases 
the  Court  looks  very  carefully  into  the  interest  of  the  lunatic, 
and  the  fact  of  opposition  or  consent  has  no  effect  at  all  upon  the 
case  except  to  call  the  attention  of  the  Court  to  the  authorities. 
We  think  that  these  allowances  ought  not  to  be  made.  We 
cannot  allow  the  costs  of  this  application. 

BowEN,  L.J. : — 

I  am  of  the  same  opinion.  The  Court  has  always  considered 
that  its  jurisdiction  to  make  allowances  to  collaterals  ought  to  be 
exercised  with  the  utmost  jealousy.  The  case  of  successors  to 
property  depends  on  a  different  principle.  But  in  cases  of  col- 
laterals who  are  not  successors,  the  Court  ought  only  to  do  that 
which  the  lunatic  would  have  done  himself  if  he  had  been  of 

(1)  21  Ch.  D.  297. 
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sound  mind.    If  it  could  be  shewn  that  the  lunatic  would  have      C.  A. 

done  that  which  we  are  asked  to  do,  that  would  be  a  different  1888 

matter.    In  mv  opinion  the  evidence  falls  short  of  doing  that.       in  re 

If  we  made  these  allowances,  it  would  be  making  the  lunacy  of  person  of 

one  member  of  the  family  a  windfall  to  the  others.  Unsound 

Mind). 

Fey,  L.J.  :— 

I  entirely  agree.  It  appears  from  all  the  cases,  from  Ex  imrte 
Wliitbread  (1)  downwards,  that  what  the  Judge  has  to  consider  is 
this.  He  has  to  see  what  it  is  likely  the  lunatic  himself  would 
do  if  sane.  In  the  present  case  I  am  by  no  means  satisfied  that, 
if  the  lunatic  were  of  sound  mind,  he  would  have  made  any 
further  allowances  to  these  relatives. 

Solicitors:  /.  W.  Syhes,  for  Burton  dt  Eking,  Nottingliam ; 
Vincent  &  Vincent. 

W.  W.  K. 


LAWEANCE  v,  LORD  NORREYS. 

1888 

[1887.    L    4193.]  "  STIRLINS,J. 

Striking  out  Statement  of  Claim — Frivolous  and  oppressive  Action — Statute  of  '^^^^  J^'  |g' 
Limitations  (3  (fe  4  Will.  4,  c.  27),  s.  26  lEevised  Ed.  Statutes,  vol.  vii.,  ' 
p.  2>'d^— Concealed  Fraud.  0.  A. 

Tune  15 

The  Plaintiff  sued  in  the  Chancery  Division  to  recover  estates  as  heir-at- 
law  of  J.  L.,  who  died  intestate,  seised  in  fee  and  in  possession  thereof,  in 
1816.  The  Plaintiff  alleged  that  on  J.  X.'s  death  J.  T.  wrongfully  took 
possession;  that  the  solicitors  of  J.L.  knew  the  address  of  the  heir-at-law, 
who  resided  in  America,  and  were  ahout  to  communicate  with  him,  but 
that  J.  T.  persuaded  them  not  to  do  so,  and  to  deliver  to  him  the  deeds  and 
evidence  shewing  J.  L.^s  title,  including  a  deed  of  compromise  by  virtue 
of  which  he  had  obtained  possession ;  that  by  reason  of  the  premises  the 
heir  and  the  persons  claiming  under  him  had  remained  ignorant  of  their 
title  till  1886,  and  that  the  fraud  could  not  with  reasonable  diligence  have 
been  discovered  sooner. 

The  Plaintiff  had  previously  commenced  an  action  in  the  Queen's  Bench 
Division  to  recover  the  same  estates,  the  statement  of  claim  in  which 
merely  alleged  his  title  as  heir-at-law,  but  contained  no  allegations  of  fraud 
to  take  the  case  out  of  the  Statute  of  Limitations.  The  Defendants  applied 


(1)  2  Mer.  99. 


214 


CHANCEEY  DIVISION.  [VOL.  XXXIX. 


to  strike  it  out,  as  shewing  no  cause  of  action.  The  Plaintiff  then,  after 
the  regular  time  for  amendment,  applied  for  leave  to  amend,  and  exhibited 
a  proposed  amended  statement  of  claim  containing  allegations  of  concealed 
fraud.  The  Queen's  Bench  Division  refused  leave  to  amend,  and  struck 
out  the  statement  of  claim  and  dismissed  the  action,  on  the  ground  that 
no  cause  of  action  was  shewn.  The  Plaintiff"  then  commenced  this  action 
in  the  Chancery  Division,  the  allegations  of  fraud  in  the  statement  of  claim 
being  nearly  the  same  as  those  in  the  proposed  amendments  in  the  Queen's 
Bench  Division,  but  meeting  some  of  the  points  in  which  those  amend- 
ments had  been  observed  upon  by  the  Judges  as  defective.  The  Defendants 
moved  that  the  statement  of  claim  might  be  struck  out  and  the  action 
dismissed : — 

Held  by  Stii'ling,  J.,  that  the  inducing  the  solicitors  to  deliver  the  deeds 
to  J.  T.  was  a  concealed  fraud,  which  would  prevent  the  operation  of  the 
statute,  and  that,  the  Court  not  being  satisfied  on  the  evidence  that  the 
allegations  of  fraud  were  fictitious,  the  action  must  be  allowed  to  proceed : 
Held  by  the  Court  of  Appeal  that,  independently  of  the  General  Orders, 
the  Court  has  jurisdiction  to  stay  vexatious  actions ;  that  the  conclusion 
to  be  drawn  from  the  whole  of  the  materials  before  the  Court  was  that  the 
allegations  of  fraud  were  made  without  any  reasonable  ground,  and  that 
the  statement  of  claim,  assuming  its  allegations  if  true  to  shew  a  cause  of 
action,  ought  to  be  struck  out  and  the  action  dismissed  as  an  abuse  of  the 
process  of  the  Court. 

The  statement  of  claim  in  this  action  commenced  in  December, 
1887,  in  the  Chancery  Division,  to  which  Lord  Norreys,  Lord 
Abingdon,  Lady  O'Sagan,  and  Lady  Emily  Lennox,  were  Defen- 
dants, alleged  (1)  that  the  Plaintiff  is  entitled  to  the  possession 
of  certain  estates  therein  specified,  situate  in  Lancashire,  York- 
shire, and  Durham ;  (2)  that  Bichard  Toiuneley  was  seised  in  fee 
and  in  possession  of  those  estates,  and  died  so  seised  and  possessed 
in  1706 ;  (3)  that  the  premises  are  now  vested  in  the  Plaintiff 
as  the  heir-at-law  of  Bichard  Toimeley.  Alternatively  (4),  that 
Jonathan  Lawrance  the  younger  was  seised  in  fee  and  in  posses- 
sion of  the  premises,  and  died  so  seised  and  possessed  in  1816 ; 
(5)  that  the  premises  were  now  vested  in  the  Plaintiff  as  the 
heir-at-law  of  Jonathan  Laivrance  the  younger.  The  Plaintiff 
then  (6)  traced  the  heirship  from  Bichard  Towneley  to  Jonathan 
Laivrance  the  younger,  who  died  in  1816,  and  whose  eldest  son 
was  Lelius  Lawrance,  who  died  in  1818,  and  then  through  Lehius 
Lawrance  to  the  Plaintiff,  whose  father  died  in  1884.  He  alleged 
that  his  ancestors  named  in  the  pedigree,  who  were  eight  in  all, 
died  intestate.    He  then  proceeded  to  allege — 


C.  A. 

1888 
Laweance 

V, 

Lord 

NOEKEYS. 
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(7.)  "  Upon  the  death  of  Jonathan  Lawrance  the  younger  John 
Towneleij  wrongfully  took  possession  of  the  premises  in  para- 
graph 1." 

(8.)  "The  said  Lebius  Lawrance,  and  the  persons  deriving 
title  through  him,  have  been  deprived  of  the  premises  by  means 
of  the  fraud  of  the  said  John  Towneley,  which  was  concealed  from 
the  said  Lehius  Laivrance  and  the  persons  deriving  title  through 
or  under  him.    The  following  are  the  particulars  : — 

A.  Jonathan  Laivrance  the  younger  was  for  many  years,  and 
until  shortly  before  his  death,  out  of  possession  of  the  said  pre- 
mises. He  came  from  America  (where  he  resided)  to  England,  for 
the  purpose  of  establishing  his  title  to  the  premises,  and  brought 
an  action  or  actions  for  the  recovery  of  the  possession  thereof, 
and  partly  by  means  of  such  actions,  and  partly  under  or  by 
virtue  of  a  deed  of  compromise  to  which  the  said  John  Towneleij 
was  a  party,  he  recovered  possession  of  the  premises. 

B.  Jonathan  Lawrance  the  younger  died  in  1816  intestate, 
seised  of  the  premises  in  fee  simple,  and  also  possessed  of  divers 
documents  constituting  the  evidence  of  his  title  to  the  premises, 
including  divers  certificates  proving  the  pedigree  stated  in  para- 
graph 6,  so  far  as  the  same  then  existed,  and  also  the  said  deed 
of  compromise. 

C.  Lebius  Laivrance  was  the  eldest  son  and  heir-at-law  of 
Jonathan  Laivrance. 

D.  At  the  time  of  the  death  of  Jonathan  Lawrance  the  younger, 
Lehius  Lawrance  was  resident  in  the  United  States  of  America,  and 
was  ignorant  of  the  said  actions  and  of  the  said  compromise,  and 
that  Jonathan  Laivrance  the  younger  had  recovered  possession  of 
the  premises,  and  of  his  death,  and  that  he  died  intestate,  and 
that  he  was  entitled  to  the  said  premises,  and  that  he  was  seised 
thereof  at  the  time  of  his  death,  and  that  he  was  in  possession 
thereof,  and  that  he  was  possessed  of  the  said  documents  and 
evidences  of  title. 

E.  The  solicitors  in  England  of  the  said  Jonathan  Laivrance  the 
younger,  who  had  been  employed  by  him  in  and  about  the  said 
actions,  compromise,  and  other  proceedings  mentioned  in  sub- 
paragraph A,  and  who  were  employed  by  him  as  his  solicitors  in 
all  matters  connected  with  the  Towneleij  estates  down  to  and  at 


0.  A. 
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0.  A.      the  time  of  his  death,  were  aware  of  all  the  facts  mentioned  in 

1888      sub-paragraphs  A  to  D,  both  inclusive,  and  were  also  acquainted 

Lawrance  ^vith  the  address  in  America  of  the  said  Lebius  Lawrance,  and 

T-*''  intended  and  were  about  to  communicate  to  the  said  Lebius 
Lord 

NoRREYs.  Lawrance  the  facts  mentioned  in  sub-paragraphs  A.  and  B ;  but 
the  said  John  Towneleij  fraudulently,  and  with  intent  to  deprive 
the  said  Lehius  Lawrance  of  the  said  premises,  induced  and  pro- 
cured such  solicitors  not  to  communicate,  and  in  fact  they  did 
not  communicate,  the  said  facts  to  the  said  Lebius  Lawrance ;  but 
to  conceal,  and  they  did  in  breach  of  their  duty  to  the  said  Lehius 
Laivrance  and  the  said  Jonathan  Lawrance  the  younger  conceal, 
from  the  said  Lehius  Lawrance  the  said  facts,  and  that  the  said 
Lehius  Lawrance  had  become  entitled  to  the  said  premises  as  the 
heir-at-law  of  the  said  Jonathan  Lawrance  the  younger.  By 
reason  thereof  the  said  Lehius  Lawrance  remained  ignorant  of  the 
said  facts. 

F.  At  the  time  of  the  death  of  Jonathan  Lawrance  the  younger 
the  documents  and  evidences  of  title  mentioned  in  sub-para- 
graph B  were  in  the  possession  of  the  solicitors  mentioned  in 
sub-paragraph  E  as  the  solicitors  for  the  said  Jonathan  Lawrance 
the  younger,  upon  whose  death  the  said  Lehius  Lawrance  became 
entitled  to  the  same ;  but  the  said  John  Towneley  fraudulently, 
and  with  such  intent  as  aforesaid,  induced  and  procured  the  said 
solicitors  to  deliver  to  him,  and  they  did  in  breach  of  their  duty 
as  aforesaid  deliver  to  him,  the  said  documents  and  evidences, 
including  the  said  certificates  and  deed  of  compromise  then 
belonging  to  the  said  Lehius  Lawrance,  and  the  said  John  Towneley 
thereupon  fraudulently  and  with  such  intent  as  aforesaid  de- 
stroyed the  same." 

Gr  related  to  the  alleged  fraudulent  destruction  of  a  tomb- 
stone. 

"  H.  By  reason  of  the  premises  the  said  Lehius  Lawrance  and 
the  persons  claiming  under  him,  and  mentioned  in  paragraph  6, 
remained  ignorant  of  their  title  to  the  said  premises  until  the 
year  1886." 

The  Plaintiff  then  proceeded  to  allege  that  the  Defendants 
were  wrongfully  in  possession  of  the  premises,  and  that  they  de- 
rived their  title  under  John  Towneley ,  but  not  under  any  hondfide 
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purchase  for  valuable  consideration ;  that  the  Plaintiff  did  not      C.  A. 
discover  the  fraud  till  1886,  and  that  it  could  not  with  reasonable  1888 
diligence  have  been  discovered  sooner.    The  Plaintiff  claimed  to  Laweaxck 
recover  possession  of  such  parts  of  the  premises  as  were  in  the  j^^^^ 
possession  of  the  Defendants,  to  establish  his  title  to  such  parts  as  Norreys. 
were  in  possession  of  their  tenants,  an  account  of  rents,  and  a 
receiver. 

On  the  9th  of  June,  1886,  the  Plaintiff  had  commenced  his 
action  in  the  Queen's  Bench  Division  against  Lord  Norreys  alone 
to  recover  the  above  estates  and  certain  other  estates.  So  far  as 
related  to  the  estates  now  in  question  the  statement  of  claim, 
after  statements  identical  with  those  of  the  first  six  paragraphs 
of  the  statement  of  claim  in  1887,  simply  alleged  that  the  Defen- 
dant had  wrongfully  taken  possession  of  the  premises.  The 
Plaintiff  claimed  the  same  relief  as  was  asked  in  the  later  action. 

In  October,  1886,  Lord  Abingdon  was  added  as  Defendant. 

On  the  29th  of  October,  1886,  Lord  Norreys  and  Lord  Abingdon 
took  out  a  summons  for  the  Plaintiff  to  shew  cause  why  the  state- 
ment of  claim  should  not  be  struck  out,  or  the  action  stayed  or 
dismissed,  on  the  ground  that  it  disclosed  no  reasonable  cause  of 
action,  and  that  the  action  was  shewn  by  the  statement  of  claim 
to  be  frivolous  and  vexatious. 

On  the  30th  of  October  the  Baroness  O'Eagan  and  Lady  Emily 
Lennox  were  added  as  parties. 

The  summons  came  on  before  the  Master,  and  it  was  urged 
that  the  Plaintiff's  claim  was  barred  by  the  Statute  of  Limitations. 
The  Master  referred  it  to  the  Judge,  who  referred  it  to  the  Divi- 
sional Court,  and  on  the  6th  of  November,  1886,  a  notice  of 
motion  to  the  same  effect  as  the  summons  was  served.  On  the 
22nd  of  November  the  Plaintiff  took  out  a  summons  for  leave  to 
amend  his  statement  of  claim.  The  Master  on  the  29th  of  Novem- 
ber adjourned  this  summons  that  the  Plaintiff  might  furnish  a 
copy  of  the  proposed  amendment.  An  amended  statement  of 
claim  was  accordingly  furnished,  which  was  very  similar  to  the 
subsequent  statement  of  claim  in  the  action  of  1887 ;  but  the 
allegations  in  paragraph  8  were  not  so  fully  developed.  They 
contained  no  statement  as  to  the  action  by  Jonathan  Lawrance  or 
as  to  the  deed  of  compromise,  but  only  that  he  died  in  1816 
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C.  A.      intestate  seised  in  fee  simple  and  in  possession  of  the  property, 
1888       and  also  possessed  of  divers  documents  constituting  the  evidence 
Lawrance  of  his  title.     There  was  no  statement  that  the  solicitors  of 

Lord  Jonathan  Lawrance  knew  anything  about  Lebius  Lawrance, 
NoRREYs.  The  Defendants'  application  to  strike  out  the  statement  of 
claim  and  the  Plaintiff's  application  for  leave  to  amend  were 
heard  together  before  Lord  Coleridge  and  Mr.  Justice  Bay  on  the 
17th  and  24th  of  June,  1887.  There  was  no  evidence  as  to  the 
truth  of  the  matters  proposed  to  be  introduced  by  amendment, 
nor  was  any  explanation  given  why  there  was  no  allegation  of 
fraud  in  the  original  statement  of  claim.  The  Court  noticed  the 
vagueness  of  the  allegation  as  to  the  evidences  of  title  in  the 
possession  of  Jonathan  Lawrance ^  the  absence  of  any  allegation 
that  the  solicitors  knew  anything  about  Lehius  Lawrance ^  and 
the  fact  that  the  solicitors  were  not  named.  The  solicitors  were 
dead,  but  it  was  stated  that  a  Mr.  Richardson,  who  had  been  in 
their  office,  was  living,  and  had  been  seen  by  a  person  to  whom 
he  had  made  a  statement  as  to  the  fraud. 

The  Court  considered  that  no  case  had  been  made  to  induce  it 
to  allow  the  amendment  after  the  regular  time  for  amending  had 
expired.  The  application  for  leave  to  amend  was  refused,  and 
the  action  dismissed. 

In  December,  1887,  the  present  action  was  commenced  in  the 
Chancery  Division. 

The  Defendants  severally  moved  that  the  statement  of  claim 
might  be  struck  out  on  the  ground  that  it  disclosed  no  reasonable 
cause  of  action,  and  that  the  action,  being  frivolous  and  vexatious, 
might  be  dismissed  with  costs. 

The  case  came  on  before  Mr.  Justice  Stirling,  who,  after  it  had 
been  opened,  adjourned  it  that  evidence  might  be  given  why  the 
allegations  of  fraud  had  not  been  made  at  first,  and  as  to  the 
ground  for  making  them. 

J,  F.  Jaques,  a  retired  Colonel  in  the  American  army,  deposed 
that  he  had  been  formerly  employed  as  the  agent  and  attorney  of 
the  Plaintiff's  father  for  the  purpose  of  collecting  proofs  of  his 
title  to  the  estates,  and  that  since  the  death  of  the  father  in  1884 
he  had  acted  as  attorney  and  agent  of  the  Plaintiff  for  the  pur- 
pose of  establishing  his  title  to  the  estates.    That  he  was  first 
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employed  by  the  father  in  1879,  and  went  on  collecting  proofs      0.  A. 
till  1885.    He  went  on  to  say,  "  In  the  year  1885  I  finally  sue-  1888 
ceeded  in  obtaining  what  I  believe  to  be  conclusive  proofs  of  the  lawrance 
facts  alleged  in  clauses  A,  B,  E,  and  F  of  the  8th  paragraph  j^^jy 
of  the  statement  of  claim  in  this  action."     In  a  subsequent  Norreys. 
paragraph  he  deposed  that  from  the  facts  ascertained  by  him 
23ersonally,  and  from  facts  ascertained  by  other  persons  who  had 
been  engaged  from  time  to  time  in  investigating  the  title  to  the 
estates,  he  firmly  and  sincerely  believed  that  the  allegations  in 
paragraph  8  and  every  of  them  were  true,  and  that  the  same 
would  be  proved  at  the  trial.    He  gave  as  the  reason  for  com- 
mencing that  action  without  any  allegation  of  fraud  that  he  had 
come  to  the  conclusion  that  the  fraud  need  not  be  mentioned  in 
the  pleadings  unless  the  Defendants  pleaded  the  Statute  of  Limi- 
tations, and  that  then  the  fraud  could  be  alleged.    He  stated  that 
he  was  desirous  not  to  communicate  more  facts  than  he  considered 
necessary,  as  he  had  reason  to  believe  that  solicitors  whom  he 
had  formerly  instructed  to  act  for  the  Plaintiff  had  communi- 
cated to  the  then  solicitors  of  the  Defendants  particulars  which 
he  had  stated  to  them  as  to  the  fraud,  and  that  such  information 
had  been  used  to  the  prejudice  of  the  Plaintiff. 

The  motions  came  on  for  hearing  before  Mr.  Justice  Stirling 
on  the  13th  of  April,  1888. 

Bight/,  Q.C.,  and  Trevelyan,  for  Lord  Norreys  and  Lord  AUng- 
don : — 

Independently  of  the  General  Eules  and  Orders,  Order  xxv., 
rule  4,  the  Court  has  inherent  jurisdiction  to  dismiss  an  action  as 
frivolous  and  vexatious  on  the  ground  of  its  being  an  abuse  of 
the  process  of  the  Court :  Metropolitan  Bank  v.  Pooley  (1).  Under 
the  old  practice  such  a  statement  of  claim  as  this  would  have 
been  demurrable  :  Munday  v.  Knight  (2)  ;  Bainhrigge  v.  Moss  (3)  ; 
Philipps  V.  PJiilipps  (4) ;  Irvine  v.  Kirhpatrick  (5).  There  is 
nothing  to  induce  the  Court  to  suppose  that  there  is  any  founda- 
tion for  the  allegations  relating  to  fraud.    The  case  was  fully 

(1)  10  App.  Gas.  210.  (3)  3- Jur.  (N.S.)  58. 

(2)  3  Hare,  497.  (4)  4  Q.  B.  D.  127. 

(5)  7  Bell  App.  (H.L.)  186,  217. 
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C.  A.      considered  in  the  Queen's  Bench  Division,  and  the  Court  was  of 
1888      opinion  that  on  the  statement  of  claim  as  amended  the  Plaintiff 
Lawkance  could  not  succeed.    They,  therefore,  refused  leave  to  make  the 
amendments. 

NOBREYS. 

Hastings,  Q.C.,  and  W.  G.  Bruce,  for  Lady  O'Eagan. 
F.  C.  Norton,  for  Lady  Emily  Lennox. 

W.  Pearson,  Q.C.,  and  Upjohn,  for  the  Plaintiff: — 

So  far  as  Order  xxv.  is  concerned  it  must  be  shewn  by  the 
pleadings  that  the  action  is  frivolous  and  vexatious.  The  Court 
has  nothing  to  do  with  the  probability  or  improbability  of  the 
Plaintiff  being  able  to  prove  the  facts  alleged,  or  as  to  the  pro- 
bable result  of  the  action :  Vane  v.  Vane  (1) ;  Boaler  v.  Holder  (2). 
The  statement  of  claim  contains  allegations  shewing  a  title  as 
heir-at-law  and  facts  which  take  the  case  out  of  the  Statute  of 
Limitations.  It  is  not  sufficient  to  charge  fraud  generally,  but 
the  Plaintiff  must  state  sufficient  facts  from  which  the  Court  can 
infer  a  fraudulent  intention.  The  allegations  of  fraud  are  specific 
enough  to  give  the  Plaintiff  the  benefit  of  sect.  26  of  that  statute 
(3  &  4  Will.  4,  c.  27).  The  alleged  fraud,  which  was  concealed, 
could  not  with  reasonable  diligence  have  been  discovered  before 
1886 :  Petre  v.  Petre  (3) ;  Munday  v.  KnigU  (4). 

There  is  no  rule  which  requires  the  Plaintiff  to  state  the  terms 
of  the  deed  of  compromise  which  it  is  averred  was  entered  into. 
The  Plaintiff  residing  in  America  was  absolutely  ignorant  of  his 
title  to  the  estates  and  of  all  that  had  taken  place  in  England  in 
reference  to  the  fraudulent  transactions  in  regard  to  them. 
Another  averment  was  that  certain  solicitors  in  England  had  in 
their  possession  evidence  of  title.  Their  legal  duty  was,  holding 
them  as  bailees  for  him,  to  hand  them  over  to  Lehius  Lawrance. 
But  they  fraudulently  did  not  communicate  the  facts  to  him  and 
the  documents  got  into  the  custody  of  the  Defendants'  prede- 
cessors, who  obtained  wrongful  possession  of  the  estates.  That 
was  as  complete  a  case  of  fraud  as  could  well  be  conceived.  The 
averment  as  to  the  tombstone  shews  a  concealed  fraud  against 

(1)  Law  Kep.  8  Ch.  383.  ,   (3)  1  Drew.  371,  397. 

(2)  54  L.  T.  (N.S.)  298.  (4)  3  Hare,  497. 
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the  person  who  had  a  right  to  sue.  The  pleadings  shew  that  the 
Plaintiff  did  not  discover  the  fraud  until  1886  and  that  he  could 
not  obtain  knowledge  of  it  sooner,  and  he  should  be  allowed  to 
proceed  with  his  action.  The  evidence  shews  ground  for  making 
the  allegations  of  fraud,  and  they  are  sufficient  to  take  the  case 
out  of  the  statute :  Gihhs  v.  Guild  (1). 

The  pleadings  shew  a  reasonable  cause  of  action,  and  call  upon 
the  Defendants  to  put  in  their  defence.  The  motions  should  be 
refused. 

[The  cases  of  Marchioness  of  Londonderry  v.  Baher  (2)  ;  Hunter 
V.  Steivart  (3),  were  also  referred  to.] 


C.  A. 

1888 
Lawrance 

V. 

Lord 

NORREYS. 


Bighy,  in  reply. 


Stirling,  J. : — 

I  am  not  able  to  agree  with  Mr.  Bighy  as  to  the  effect  of  the 
decision  of  the  Queen's  Bench  Divisional  Court.  I  consider  that 
that  case  was  decided  simply  upon  the  state  of  facts  which  was 
then  before  the  Court,  and  their  Lordships  would  not  allow  a 
certain  amendment  to  be  made,  not  being  satisfied  as  to  the  truth 
and  substantiality  of  the  amendment ;  and  I  think  that  I  am  now 
brought  face  to  face  with  the  question,  which  it  appears  to  me 
the  Queen's  Bench  Divisional  Court  did  not  decide,  namely, 
whether,  supposing  the  allegations  in  the  statement  of  claim  be 
true,  the  Plaintiff  has  really  got  a  case  upon  which  he  can  succeed 
in  this  action. 

Certainly  the  case  which  is  stated  in  the  statement  of  claim 
is  a  remarkable  one.  It  is  this, — that  the  Plaintiff  is  entitled 
to  the  possession  of  certain  estates  in  the  county  of  Lancaster 
and  elsewhere ;  that  Bichard  Towneley  was  seised  in  fee  and  in 
possession  of  the  premises,  and  died  so  seised  and  possessed  in 
1706 ;  that  the  premises  are  now  vested  in  the  Plaintiff  as  the 
heir-at-law  of  Bichard  Toivneley,  So  that  he  claims  as  heir-at-law 
of  Bichard  Toivneley,  who  died  seised  of  the  estates  in  1706. 
Then  the  statement  of  claim  sets  out  an  alternative  case — that 
Jonathan  Lawrance  the  younger  was  seised  in  fee  and  in  posses- 

(I)  8  Q.  B.  D.  296 ;  9  Q.  B.  D.  59.  (2)  3  D.  F.  &  J.  701. 

(3)  4  D.  F.  &  J.  168.  : 
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sion  of  the  premises,  and  died  so  seised  and  possessed  in  1816, 
and  that  the  Plaintiff  is  entitled  as  his  heir-at-law.  Then  there 
are  given  the  particulars  of  the  Plaintiff's  pedigree,  and  the 
Plaintiff  alleges  that  upon  the  death  of  Jonathan  Lawmnce  the 
younger  in  1816,  John  Towneley  wrongfully  took  possession  of  the 
premises.  Therefore,  the  case  which  prima  facie  the  Plaintiff 
alleges,  is  one,  in  which  he  and  his  predecessors  in  title  have  been 
out  of  possession  since  1816  ;  and  not  merely  their  remedy,  but 
their  right  to  the  estates  is  altogether  gone  by  virtue  of  the 
Statute  of  Limitations.  In  order  to  get  over  the  difficulty  the 
Plaintiff  proceeds  to  allege  a  case  which  (according  to  the  con- 
tention on  his  behalf)  is  one  of  concealed  fraud,  viz.,  that  Jonathan 
Lawrance  the  younger  was  for  many  years  and  until  shortly  before 
his  death  out  of  possession  of  the  premises ;  that  he  came  from 
America  (where  he  resided)  to  England  for  the  purpose  of  estab- 
lishing his  title  to  the  premises,  and  brought  an  action  or  actions 
for  the  recovery  of  the  possession  thereof,  and  partly  by  means 
thereof,  and  partly  under  or  by  virtue  of  a  deed  of  compromise  to 
which  he  was  a  party,  he  recovered  possession  of  the  premises ; 
that  the  said  Jonathan  Laivranceihe  younger  died  in  the  year  1816, 
intestate,  seised  of  the  premises  in  fee  simple  and  in  possession 
thereof,  and  also  possessed  of  divers  documents  constituting  the 
evidences  of  his  title  to  the  premises,  including  divers  certificates 
proving  the  pedigree  so  far  as  the  same  then  existed,  and  also  the 
deed  of  compromise.  So  far,  we  have  got  this,  that  he  died  pos- 
sessed, and  that  thereupon  Jo/m  Toivneley  wrongfully  took  posses- 
sion of  the  premises.  Then  the  Plaintiff  states,  that  Lebius 
Lawrance  was  the  eldest  son  and  heir-at-law  of  Jonathan  Lawrance , 
that  at  the  time  of  the  death  of  Jonathan  Lawrance  the  younger, 
Lebius  Lawrance  was  resident  in  the  United  States  of  America 
and  was  ignorant  of  the  actions,  and  of  the  compromise ;  that 
Jonathan  Lawrance  had  recovered  possession  of  the  premises,  and 
of  his  death ;  that  he  was  entitled  to  the  premises ;  that  he  was 
seised  thereof,  and  that  he  was  possessed  of  the  documents  and 
evidences  of  title.  Next  come  the  paragraphs  which  alone,  if 
at  all,  give  rise  to  the  question  : — that  the  solicitors  in  England 
of  Jonathan  Lawrance ,  who  had  been  employed  by  him  in  and 
about  the  actions,  compromise  and  other  proceedings  mentioned, 
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and  who  were  employed  by  him  as  his  solicitors  in  all  matters      C.  A. 
connected  with  the  Toivneleij  estates  down  to  and  at  the  time  of  1888 
his  death,  were  aware  of  all  the  facts  mentioned,  and  were  also  lawrance 
acquainted  with  the  address  in  America  of  LeUus  Lawrance,  and  j^^^jy 
intended  and  were  about  to  communicate  to  him  the  facts  men- 
tioned, but  John  Toivneleij  fraudulently,  and  with  intent  to  deprive 
Lelius  Lawrance  of  the  premises,  induced  and  procured  such 
solicitors  not  to  communicate,  and  in  fact  they  did  not  communi- 
cate, the  facts  to  Lehiiis  Laivrance,  but  to  conceal,  and  they  did  in 
breach  of  their  duty  to  Lehiiis  Lawrance  and  Jonathan  Lawrance 
conceal,  from  Lebius  Lawrance  the  facts,  and  that  Lehius  Lawrance 
had  become  entitled  to  the  premises  as  the  heir-at-law  of  Jonathan 
Lawrance.   By  reason  thereof  Lebim  Lawrance  remained  ignorant 
of  the  facts. 

Stopping  there,  I  confess  that  as  at  present  advised  I  do  not 
think  that  a  case  of  concealed  fraud  is  made  out.  What  John 
Towneley  down  to  that  time  had  done,  was  to  take  possession  of  the 
property,  and  he  induced  the  solicitors  not  to  tell  Lebius  Laivrance 
that  he  had  done  so.  That,  it  seems  to  me,  cannot  be  called  a 
fraud,  which,  in  the  words  of  the  statute,  deprives  the  Plaintiff  of 
his  title,  because,  I  take  it,  that  is  the  nature  of  the  fraud  which 
is  required  to  be  made  out.  The  Act  states,  "  In  every  case  of  a 
concealed  fraud  the  right  of  any  person  to  bring  a  suit  in  equity 
for  the  recovery  of  any  land  or  rent,  of  which  he,  or  any  person 
through  whom  he  claims,  may  have  been  deprived  by  such  fraud, 
shall  be  deemed  to  have  first  accrued  at  and  not  before  the  time 
at  which  such  fraud  shall  or  with  reasonable  diligence  might 
have  been  first  known  or  discovered."  Therefore,  what  the  Plain- 
tiff has  to  make  out  is,  a  fraud  by  which  he  w^as  deprived  of  the 
right  which  he  claims.  The  mere  fact  that  the  solicitors  were 
induced  not  to  communicate  with  the  heir-at-law,  Lehius  Laivrance, 
does  not  seem  to  me  to  amount  to  that.  Then  we  come  to  the 
paragraph  which  states  that,  at  the  time  of  the  death  of  the  said 
Jonathan  Lawrance  the  documents  and  evidences  of  title  mentioned 
in  sub-paragraph  B  were  in  the  possession  of  the  solicitors  men- 
tioned in  sub-paragraph  E  as  the  solicitors  of  the  said  Jonathan 
Lawrance,  upon  whose  death  the  said  Lebius  Lawrance  became 
entitled  to  the  same,  but  the  said  John  Towneley  fraudulently. 
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and  with  sucli  intent  as  aforesaid,  induced  and  procured  the  said 
solicitors  to  deliver  to  him,  and  they  did  in  breach  of  their  duty 
as  aforesaid  deliver  to  him,  the  said  documents  and  evidences, 
including  the  said  certificates  and  deed  of  compromise  then 
belonging  to  the  said  Lehius  Laivrance  and  the  said  John  Towneletf 
thereupon  fraudulently,  and  with  such  intent  as  aforesaid,  de- 
stroyed the  same.  Now  it  is  averred  in  the  first  division  (A)  of 
paragraph  8,  that  by  means  of  the  deed  of  compromise  to  which 
John  Towneley  was  a  party,  he  recovered  possession  of  the  pre- 
mises ;  therefore,  there  is  an  allegation  of  the  fact  that  John 
Towneley  was  in  possession  by  virtue  of  the  deed  of  compromise 
which  he  had  got.  Then  there  is  an  allegation  in  sub-paragraph 
r,  that  upon  the  death  of  Jonathan  Lawrance  the  documents  were 
in  the  possession  of  his  solicitors,  and  that  thereupon  John 
Towneley  fraudulently,  and  with  such  intent  as  aforesaid," — that 
is,  with  the  intent  to  deprive  Lehius  Lawrance  of  the  premises — 
"  induced  and  procured  the  said  solicitors  to  deliver  to  him,  and 
they  did,  in  breach  of  their  duty  as  aforesaid,  deliver  to  him  the 
said  documents  and  evidences,  including  the  said  certificates  and 
deed  of  compromise  then  belonging  to  the  said  Lehius  Lawrance ^ 
and  the  said  John  Towneley  thereupon  fraudulently  and  with  such- 
intent  as  aforesaid,  destroyed  the  same."  That  is  to  say  they, 
with  the  intent  to  deprive  Lehius  Lawrance  of  the  possession  of 
the  property,  combined,  as  it  seems  to  me,  with  John  Towneley 
deliberately  to  destroy  the  documents  of  title  under  which  Lehius 
Lawrance  was  entitled.  If  that  can  be  made  out,  it  seems  to- 
fall  within  what  Vice- Chancellor  Kinder sley,  in  the  case  of  Petre 
Y.  Petre  (1),  said  :  "  What  is  meant  by  concealed  fraud  ?  It  does 
not  mean  the  case  of  a  party  entering  wrongfully  into  pos- 
session ;  it  means  a  case  of  designed  fraud,  by  which  a  party, 
knowing  to  whom  the  right  belongs,  conceals  the  circumstances 
giving  that  right,  and  by  means  of  such  concealment  enables 
himself  to  enter  and  hold."  I  think  that  the  allegations  amount 
to  this  ;  that  with  a  view  to  deprive  Lehius  Lawrance  of  the  right 
to  which  he  was  entitled,  and  to  deprive  him  of  the  estates,  John 
Towneley  and  his  solicitors  conspired  together  to  destroy  the 
deeds  and  to  prevent  Lehius  Lawrance  s  title  from  being  estab- 

(1)  1  Drew.  397. 
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lished.  Coming  to  that  conclusion,  it  seems  to  me  that  the 
Plaintiff  has  alleged  enough ;  and  having  come  to  that  conclu- 
sion, I  am  not  bound  to  go  into  the  question  of  whether  it  is  or  is 
not  probable  that  he  will  make  out  his  case  at  the  trial.  That 
seems  to  me  to  be  covered  by  what  was  said  by  Lord  Justice  James 
in  the  case  of  Vane  v.  Vane  (1).  Then  I  ought  to  add  a  word  or 
two  upon  another  subject,  which  weighed  very  much  with  me 
when  the  case  was  before  me  on  a  former  occasion,  that  is,  whether 
the  whole  of  the  allegations  in  the  statement  of  claim  are  ficti- 
tious or  not.  Now,  as  to  that,  it  is  undoubtedly  true  that  as  a 
rule  a  plaintiff  is  allowed  in  this  Court  to  state  his  case  in  the 
first  instance  without  in  any  way  verifying  it  by  oath ;  and  the 
Court  ought  to  be  slow,  as  I  conceive,  when  a  plaintiff  hondfide 
brings  forward  a  case,  in  shutting  him  out  from  stating  it,  and 
from  trying  it  in  the  manner  provided  by  law.  No  doubt  the 
previous  history  of  this  case  is  very  remarkable.  There  was  an 
action  brought  in  the  Queen's  Bench  Division,  and  a  statement 
of  claim  was  delivered  which  contained  none  of  the  allegations 
set  forth  in  paragraph  8.  Then,  upon  that,  there  was  a  sum- 
mons exactly  the  same  as  the  present,  taken  out  to  strike  out 
the  statement  of  claim,  and  put  an  end  to  the  action  as  being 
frivolous  and  vexatious.  That  was  bound  to  succeed,  because, 
on  the  statement  of  claim  it  appeared  that  the  Plaintiff's  title, 
whatever  it  was,  was  barred  by  the  Statute  of  Limitations.  There- 
upon the  Plaintiff  applied  for  leave  to  amend,  and  he  brought 
forward  a  statement  of  claim  in  draft,  which  does  not  differ  very 
materially  from  that  in  the  present  case,  and  there  is  no  doubt 
that  in  the  argument  that  draft  statement  of  claim  was  con- 
sidered. But  what  the  Queen's  Bench  Divisional  Court  decided 
was,  that  the  statements  which  it  was  proposed  to  introduce  by 
amendment  were  such  that  their  Lordships  wanted  some  primd 
facie  evidence  that  they  were  statements  of  a  real  case  proposed 
to  be  tried  by  the  Plaintiff,  and  were  not  purely  and  entirely 
fictitious.  The  Lord  Chief  Justice's  judgment  appears  to  me  to 
shew  that  that  was  so.  His  Lordship  said,  "  It  is  a  remarkable 
circumstance  certainly,  that  when  all  the  circumstances  were 
before  learned  counsel,  and  when,  no  doubt,  every  consideration 
(1)  Law  Rep.  8  Ch.  383. 
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that  was  thought  to  be  material  in  the  case  was  before  him,  the 
learned  counsel  should  not  have  stated  this,  which  is  now  the 
whole  ground-work  of  the  action,  and  without  which  the  action, 
it  is  admitted,  must  fail.    No  explanation  is  offered  how  it  came 
that  a  thoroughly  competent  counsel  who  was  employed  to  draw 
the  statement  of  claim  omitted  from  it  that  which  he  is  obliged 
to  say  now  is  the  very  foundation  of  the  whole  action.  The 
thing  is  not  done  in  a  hurry ;  it  is  not  done  hastily  and  with- 
out consideration.    Why  it  was  omitted  is  not  stated."    I  have 
now  before  me  affidavits  which  trace  the  history  of  the  prepara- 
tion of  the  statement  of  claim,  and  supply  the  information  which 
was  not  before  the  Queen's  Bench  Divisional  Court,  and  the 
absence  of  which  was  one  of  the  grounds  on  which  their  Lord- 
ships refused  to  allow  the  amendments  to  be  made.    Then  the 
Lord  Chief  Justice  proceeded  to  state  the  case  which  was  pro- 
posed to  be  introduced  by  amendment,  and  said,  "  Before  we 
admit  an  amendment  in  a  statement  of  claim  to  be  made,  we 
should  be  satisfied  that  there  is  some  sort  of  ground  upon  which 
the  statement  of  claim  should  be  amended,  and  should  be  allowed 
to  proceed.   Now  what  is  the  only  suggestion  which  is  now  made 
by  Mr.  Upjohn        Then  his  Lordship  went  on  to  deal  with  that, 
and  he  came  to  the  conclusion  that  this  statement,  "  whatever  it 
was,  is  wholly  insufficient,  in  my  judgment,  to  warrant  this  Court, 
in  the  exercise  of  its  discretion,  in  permitting  an  amendment  of 
this  kind,  so  as  to  turn  a  claim  in  its  very  nature  and  character 
shadowy  into  a  claim,  of  which,  after  all,  from  what  we  know 
now,  the  utmost  evidence  which  could  be  brought  forward  in  the 
case  is  more  shadowy  still.    I  think  the  learned  Judge  who 
refused  the  amendment  was  perfectly  right."  Therefore,  it  seems 
to  me,  what  their  Lordships  decided  was,  that  there  was  nothing 
before  them  to  convince  them  that  these  statements  were  other- 
wise than  fictitious.    When  this  motion  was  brought  on  before 
me,  the  proceedings  in  the  Queen's  Bench  Divisional  Court  were 
verified  by  an  affidavit.    There  was  no  affidavit  filed  on  the 
part  of  the  Plaintiff  giving  any  further  explanation  than  was 
given  before  that  Court,  and  certainly,  at  the  conclusion  of  Mr. 
Pearsons  argument,  I  was  under  the  impression  that  I  was  bound 
to  treat  all  these  allegations  introduced  into  the  statement  of 
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claim,  as  mere  fiction,  there  being  no  explanation  given  to  the      C.  A. 
contrary  with  respect  to  them.     It  was  stated  by  Mr.  Pearson  1888 
that  he  was  prepared  to  give  evidence  shewing  how  the  allega-  lawraxce 
tions  were  introduced.    After  a  considerable  lapse  of  time,  evi-  j^^^^ 
dence  has  been  produced.    It  seems  to  me  that  it  might  have  Nobreys. 
been  given  at  an  earlier  period.   However,  I  have  now  before  me    Stirling,  j. 
a  statement  of  the  history  which  led  to  the  preparation  of  the 
statement  of  claim  in  the  form  in  which  it  was  delivered  to  the 
Queen's  Bench  Divisional  Court  in  the  first  instance,  and  which 
explains  how  the  allegations  that  are  now  relied  upon  came  to  be 
omitted,  and  I  have  also  a  statement  by  a  gentleman  who  has 
acted  as  agent  in  tracing  out  this  matter  for  a  great  number  of 
years.    He  states  that,  "  In  the  year  1885  I  finally  succeeded  in 
obtaining  what  I  believe  to  be  conclusive  proof  of  the  facts 
alleged  in  clauses  A,  B,  E  and  F  of  the  8th  paragraph  of 
statement  of  claim."    I  have  also  an  affidavit  of  the  solicitor 
verifying  this  statement,  and  stating  that  he  believes  it  is  ho7id 
fide.    Now,  on  the  simple  question  as  to  whether  the  allegations 
are  made  bond  fide  or  are  mere  fictions,  and  as  to  whether  I  should 
shut  out  the  Plaintiff  from  proving  what  he  alleges  to  be  his 
case,  I  think,  there  being  nothing  to  the  contrary  beyond  the 
evidence  which  was  before  the  Queen's  Bench  Divisional  Court, 
I  ought  not  to  hold,  upon  the  present  materials,  that  these  alle- 
gations are  so  manifestly  fictitious  that  I  should  treat  them  as  an 
abuse  of  the  process  of  the  Court,  and,  therefore,  dismiss  the 
action  as  frivolous  and  vexatious.    Coming  to  the  conclusion  at 
which  I  have  arrived,  that  there  is  enough  stated  to  entitle  the 
Plaintiff  to  go  to  the  trial  of  the  action,  I  think  the  motions 
must  be  refused,  but  I  refuse  them  without  costs. 

T.  F.  M. 

The  Defendants  appealed.    The  appeal  was  heard  on  the  15th      ^  ^' 
of  June,  1888. 

Bighj,  Q.C.,  and  Trevelyan,  for  Lord  Norreijs  and  Lord  Abingdon, 

Eastings,  Q.C.,  and  W.  C.  Bruce,  for  Lady  O'Hagan. 

Jeune,  Q.C.,  and  F,  C.  Norton  for  Lady  Emily  Lennox : — 

The  claim  depends  on  the  26th  section  of  the  Statute  of  Limita- 
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tionSf  being  barred  by  the  statute  unless  the  Plaintiff  can  make 
out  a  concealed  fraud.  We  say  that  the  concealed  fraud  must 
be  a  fraud  which  deprives  the  Plaintiff  of  the  estate,  and  that  here 
nothing  more  is  alleged  than  improper  conduct,  which  did  not 
deprive  the  Plaintiff  of  the  property.  The  Plaintiff  ought  to 
make  out  that  John  Towneley  acquired  the  estate  by  the  fraud. 
If  the  documents  alleged  to  have  been  handed  over  to  John 
Towneley  by  the  solicitors  had  been  retained  by  them,  it  would 
have  been  all  the  same  to  the  Plaintiff.  There  is  no  suggestion 
on  the  pleadings  of  any  fraud  which  enabled  John  Towneley  to 
enter  and  hold,  and  there  is  reason  to  believe  that  all  the  allega- 
tions made  for  the  purpose  of  taking  the  case  out  of  the  Statute 
of  Limitations  are  mere  speculation.  The  solicitors  were  not  the 
solicitors  of  Lehius,  and  did  not  owe  any  legal  duty  to  him. 

[Fry,  L.J. : — If  when  the  solicitor  of  a  deceased  owner  is  going 
to  inform  the  rightful  successor  of  his  title,  though  it  may  not  be 
his  duty  to  do  so,  a  person  who  knows  himself  to  be  wrongfully 
in  possession  asks  the  solicitor  not  to  tell — is  not  that  a  fraud  ? 
Fetre  v.  Fetre  (1). 

BowEN,  L.J. : — If  a  person  in  possession  gets  somebody  to 
hand  him  over  documents  which,  as  he  knows,  do  not  belong  to 
him,  but  to  another  person  whose  title  they  would  evidence — is 
not  that  a  fraud  ?] 

Suppose  A,  B,  is  wrongfully  in  possession,  and  C.  B.  says  to  him, 
"  I  know  the  heir-at-law  and  am  going  to  tell  him."  A.  B.  then 
says,  "  Don't  tell  him,"  and  (7.  B.  complies — is  that  fraud  ?  We 
say  it  is  not.  It  is  not  fraud  for  a  person  who  knows  himself  to 
be  wrongfully  in  possession  to  give  no  information  to  the  true 
owner,  so  how  can  it  be  a  fraud  for  him  to  ask  another  person  not 
to  tell,  or  for  that  other  person  not  to  tell  ?  Mere  non-communi- 
cation is  not  a  fraud,  unless  there  is  an  obligation  to  com- 
municate. 

[Fry,  L.J.: — Suppose  a  person  wrongfully  in  possession  gets 
hold  of  and  destroys  a  letter  written  by  a  third  person  to  the 
true  owner  telling  him  the  state  of  the  title— is  not  that  fraud?] 

Yes,  if  the  wrongful  owner  gets  hold  of  the  letter  wrongfully, 
(1)  1  Drew.  371. 


VOL.  XXXIX.]  CHANCERY  DIVISION. 


229 


but  not  if  he  says  to  the  writer  before  the  letter  is  posted  "  tear 
it  up,"  and  the  writer  does  so.  Under  the  old  practice  this 
statement  of  claim  would  have  been  demurrable :  Munday  v. 
Knight  (1).  It  shews  no  such  case  as  the  Defendants  can  be 
called  upon  to  meet. 

The  proceedings  in  the  Queen's  Bench  Division  throw  light 
on  the  hona  fides  of  the  Plaintiff's  claim.  He  commenced  his 
-action  with  a  statement  of  claim  merely  stating  his  title  as  heir- 
at-law.  An  application  was  made  to  strike  it  out  and  dismiss 
the  action.  Then,  after  the  time  for  amending  had  expired,  the 
Plaintiff  delivered  an  amended  claim  very  similar  to  the  present 
one,  which  we  refused  to  accept.  The  Plaintiff  then  applied 
for  leave  to  amend.  The  two  motions  came  on  together.  The 
Divisional  Court  fully  considered  the  nature  of  the  amendments, 
refused  leave  to  amend,  and  dismissed  the  action.  The  present 
statement  of  claim  in  some  respects  has  been  framed  so  as  to 
meet  points  which  were  raised  in  the  Queen's  Bench  Divisiou, 
which  is  in  itself  suspicious.  The  Judges  there  dwelt  on  the 
fact  that  the  solicitors  who  were  alleged  to  be  parties  to  the  fraud 
Avere  not  named,  and  they  have  not  yet  been  named.  Mr.  Justice 
Stirling  gave  an  opportunity  of  adducing  evidence  as  to  the 
allegations  of  concealed  fraud,  and  it  has  been  adduced.  We  do 
not  allege  that  Colonel  Jaques  does  not  believe  what  he  has 
sworn  to,  but  he  does  not  state  facts  shewing  that  his  opinion, 
which  is  all  he  has  sworn  to,  is  of  any  weight.  This  ought  to  be 
treated  as  a  mere  fishing  action  and  dismissed  as  frivolous  and 
vexatious  :  Metropolitan  Banh  v.  Fooley  (2) ;  Willis  v.  Earl  Beau- 
eliamp  (3).  If  everything  alleged  in  Vane  v.  Vane  (4)  had  been 
proved,  the  plaintiff  would  clearly  have  been  entitled  to  judg- 
ment, but  that  is  not  so  here. 

W.  Pearson,  Q.C.,  and  Upjohn  for  the  Plaintiff,  were  desired 
by  the  Court  to  address  themselves  first  to  the  point  whether  the 
action  was  not  to  be  treated  as  frivolous  and  vexatious  : — 

Such  cases  as  Metropolitan  Banh  v.  Pooley  are  quite  distinct 
from  this.  The  bankruptcy  there  was  a  fatal  blot  in  the  title  of 
the  plaintiff. 

(1)  3  Hare,  497.  (3)  11  P.  D.  59. 

(2)  10  App.  Cas.  210.  (4)  Law  Rep.  8  Cb.  383. 
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0.  A.  [BowEN,  L.J. : — Why  should  not  an  action  be  dismissed  as 

1888  frivolous  if  founded  on  allegations  which  manifestly  can  never  be 

Laweanoe  proved  ? 
Lord         Cotton,  L.  J. : — I  should  rather  say  allegations  which  are 

NoBEEYs.  manifestly  made  without  any  foundation.] 

We  contend  that  the  Court  has  nothing  to  do  with  the  im- 
probability that  the  case  alleged  will  be  proved :  Vane  v. 
Vane  (1)  ;  Boaler  v.  Holder  (2) ;  Johnston  v.  Johnston  (3).  As  to 
the  proceedings  in  the  Queen's  Bench  Division,  the  Court  treated 
the  application  for  leave  to  amend  as  being  within  the  discretion 
of  the  Court,  and  did  not  think  that  a  case  had  been  made  out 
for  leave  to  amend,  when  the  amendments  introduced  matter 
which  it  appeared  highly  improbable  that  the  Plaintiff  could 
prove. 

[BowEN,  L.J. : — The  Court  would  never  have  precluded  the 
Plaintiff  from  amendment  if  it  had  thought  he  had  a  hond  fide 
case.] 

The  Court  went  on  the  ground  that  a  ground  must  be  estab- 
lished for  alleging  fraud  before  an  amendment  alleging  it  could 
be  allowed,  and  on  the  ground  that  there  was  no  explanation 
why  the  allegation  of  fraud  had  not  been  introduced  at  first. 
This  explanation  had  now  been  given,  and  Mr.  Justice  Stirling 
considered  the  explanation  sufficient.  To  prevent  a  Plaintiff 
from  bringing  his  case  before  the  Court  is  a  strong  measure, 
which  should  not  be  resorted  to  except  in  an  extreme  case. 

Cotton,  L.J. : — 

This  is  an  application  by  way  of  appeal  from  Mr.  Justice 

Stirling  made  to  us  on  two  grounds.    First  it  is  contended  that, 

looking  at  the  statement  of  claim  and  the  allegations  in  it,  it  is 

what  I  may  call  demurrable,  that  is  to  say,  states  no  case  in  law 

which  would  entitle  the  Plaintiff  to  relief.    The  second  ground 

was  that  on  the  evidence  which  was  before  the  Court,  that  is 

to  say  the  circumstances  together  with  the  affidavit  which  has 

been  made,  we  must  treat  this  as  a  vexatious  action,  (I  would 

(1)  Law  Kep.  8  Ch.  383,  395.  (2)  54  L.  T.  (N.S.)  298. 

(3)  33  W.  E.  239. 
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rather  call  it  vexatious  tlian  frivolous,  or  frivolous  and  vexatious,)      0.  A. 
and  ought  to  dismiss  it  on  that  ground.    It  is  on  that  second  1888 
point  alone  that  we  have  called  upon  Mr.  Pearson,    I  will,  there-  lawrance 
fore,  assume,  without  deciding  it,  that  the  statement  of  claim  -j^^^^^ 
contains  allegations  sufficient  to  entitle  the  Plaintiff,  if  they  were  Norrets. 
proved,  to  a  judgment  in  his  favour.    But  the  jurisdiction  of  the    cotton,  l.j. 
Court  to  prevent  its  process  being  abused,  and  to  prevent  actions 
being  brought  which  are  mere  vexation,  is  original  and  does  not 
depend  on  the  general  orders  of  the  Court.    That  jurisdiction  is 
recognised  by  the  House  of  Lords  in  Metropolitan  Banh  v. 
Pooley  (1),  a  case  which  was  relied  on  by  Mr.  Pearson,  who  said 
that  the  House  of  Lords  held  the  question  to  be  whether  on  the 
statements  contained  in  the  statement  of  claim  there  was  any 
good  ground  of  action.    But  undoubtedly,  though  they  did  con- 
sider that  question,  they  did  not  limit  the  jurisdiction  of  the 
Court  to  cases  where  the  pleadings  shew  no  right  of  action  in  the 
Plaintiff.    In  my  opinion  this  action  is  vexatious,  and  I  say  so 
on  the  ground  that  it  is  vexatious  to  bring  Defendants  into 
Court  to  answer  a  case  founded  on  a  fraud  alleged  to  have  been 
committed  as  long  ago  as  1816,  when  there  is  good  reason  for 
concluding  that  the  allegations  which  prevent  the  statement  of 
claim  from  being  demurrable  are  made  Avithout  any  substantial 
ground,  and  arise  only  from  the  imagination  of  the  person  Avho 
instructs  counsel  to  draw  the  statement  of  claim.    That  in  my 
opinion  is  the  proper  result  to  be  drawn  from  the  facts  which  we 
have  before  us  here.    The  Plaintiff  has  not,  in  my  opinion, 
shewn  that  he  has  any  reasonable  ground  for  making  those 
allegations  of  fraud,  and  the  conclusion  which  I  draw  is,  that 
they  were  made  without  any  reasonable  ground  for  making  them. 

Now  if  we  had  nothing  before  us  but  the  statement  of  claim,  I 
do  not  say  that  we  should  come  to  the  same  conclusion,  extra- 
ordinary and  improbable  as  its  allegations  are.  But  there  has 
been  another  action  in  the  Queen's  Bench  Division  which,  as 
first  started,  was  an  action  simply  stating  that  the  person  under 
whom  the  Plaintiff  claims  as  heir-at-law  was  seised  in  fee,  was  in 
possession,  and  died  intestate  in  the  year  1816.  Of  course  that 
was  demurrable,  as  shewing  no  good  ground  of  action,  nothing 
(1)  10  App.  Gas.  210. 
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0.  A.  being  alleged  to  take  the  case  out  of  the  Statute  of  Limitations. 
1888  A  motion  was  made  on  behalf  of  the  Defendants  to  put  an  end  to 
Lawkance  the  action  on  that  ground.  Then  an  application  was  made  by  the 
j^qJjjj  Plaintiff  for  leave  to  amend,  and  the  proposed  amendment  brought 
NoRREYs.  the  statement  of  claim  into  much  the  same  form  as  the  present 
Cotton,  L.J.  statement  of  claim.  But  there  is  this  remarkable  fact — that  there 
were  wanting  in  the  then  proposed  amendments  certain  allega- 
tions which  are  introduced  into  the  present  statement  of  claim, 
and  which  are  intended  to  cure  what  the  Judges  of  the  Queen's 
Bench  Division  pointed  out  as  blots  in  the  then  proposed  amend- 
ments. The  reasons  given  for  not  introducing  these  allegations 
in  the  first  instance  in  the  Queen's  Bench  action  is,  that  the 
Colonel  who  is  acting  for  the  Plaintiff  had  reason  to  believe  that 
his  information,  if  he  stated  the  grounds  of  fraud  which  he  relied 
upon,  would  be  communicated  to  the  other  side.  He  was,  I 
think,  unnecessarily  timid  in  the  matter.  Then  there  is  this 
further  point.  The  principal  allegation  of  fraud,  and  really  the 
only  one  on  which  the  Plaintiff  can  rely  as  taking  the  case  out 
of  the  Statute  of  Limitations ,  is  founded  on  dealings  of  a  prede- 
cessor in  title  of  the  Defendants  with  a  firm  of  solicitors,  who  are 
stated  to  have  acted  for  an  ancestor  of  the  Plaintiff  in  an  action 
which  was  brought  by  that  ancestor.  The  Judges  in  the  Queen's 
Bench  Division  pointed  out  that  it  was  very  extraordinary  that 
this  solicitor's  name  was  not  mentioned.  Counsel  then  said  that 
they  could  state  that  name.  The  Court  of  Queen's  Bench  did 
not  allow  the  proposed  amendments  to  be  made,  and  dismissed 
the  action  on  the  ground  that  the  unamended  statement  of  claim 
shewed  no  good  cause  of  action.  It  is  true  that  the  order  made 
by  them  dismissing  the  action  on  the  ground  that  the  original 
statement  of  claim  was  not  sufficient,  is  no  judgment  as  regards 
what  we  have  now  before  us,  but  I  cannot  dissociate  from  that 
order  the  refusal  of  leave  to  amend.  If  the  Judges  had  thought 
that  there  was  any  reasonable  ground  for  making  those  proposed 
amendments,  they  certainly  would  not  have  cut  the  case  short  by 
dismissing  the  action  on  the  ground  that  the  unamended  state- 
ment of  claim  did  not  shew  a  good  cause  of  action,  but  leave  to 
amend  would  have  been  given,  on  proper  terms  as  to  costs  and 
otherwise. 
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Now  what  has  been  done  ?  We  have  an  affidavit  by  the  Colonel 
stating  what  he  thinks  will  be  sufficient  to  meet  the  present 
application.  But,  looking  to  what  had  taken  place  before,  that 
affidavit  satisfies  me  that  there  is  no  substantial  ground  for 
making  these  allegations  of  fraud.  I  asked  during  the  argument 
where  Colonel  Jaques  had  shewn  how  he  had  got  the  information. 
The  only  answer  was,  that  paragraph  4  of  the  Colonel's  affidavit 
states:.  "In  the  year  1885  I  finally  succeeded  in  ascertaining 
what  I  took  to  be  conclusive  proof  of  the  facts  alleged  in  sub- 
clauses of  A,  B,  E,  and  F  of  the  8th  paragrarph  of  the  statement 
of  claim  in  this  action."  He  does  not  suggest  that  since  the  case 
came  before  the  Queen's  Bench  Division  he  has  discovered  those 
new  matters  which  are  here  introduced  in  order  to  obviate  the 
defects  pointed  out  by  the  Judges.  He  does  not  give  us  in  his 
affidavit  the  names  of  the  solicitors  who  are  said  to  have  com- 
mitted this  fraud,  the  want  of  which  was  treated  by  the  Judges 
in  the  Queen's  Bench  Division  as  raising  a  great  doubt  whether 
there  was  any  real  foundation  for  these  allegations.  He  nowhere 
refers  in  any  way  to  Rieharchon,  and  in  fact  he  tells  us  nothing 
whatever  except  that  he  believes  that  in  1885  he  obtained  con- 
clusive evidence  of  the  truth  of  these  allegations. 

Now  at  the  time  this  matter  came  before  the  Queen's  Bench 
Division  it  was  known  that  the  Plaintiff  ought  to  put  such  alle- 
gations by  amendment  into  his  statement  of  claim  as  would  take 
the  case  out  of  the  Statute  of  Limitations  by  shewing  a  concealed 
fraud.  Defects  were  pointed  out  in  his  proposed  amendments, 
and  those  defects  are  now  met  by  the  introduction  of  allegations 
which  are  only  the  allegations  of  the  pleader  on  instructions 
given  to  him  by  his  client,  but,  though  the  giving  the  names  of 
the  solicitors  was  referred  to  by  the  Queen's  Bench  Division  as  a 
test  whether  the  statements  were  based  on  anything  or  were 
merely  imaginary,  those  names  are  not  given.  In  my  opinion 
this  improbable  story  about  a  fraud  alleged  to  have  been  com- 
mitted in  1816  is  brought  forward  without  any  reasonable 
grounds.  If  that  is  the  proper  conclusion  of  fact  to  be  drawn 
from  the  evidence  before  us,  then  in  my  opinion  this  action  is 
vexatious,  and  we  ought  to  stop  it  as  being  an  abuse  of  the 
process  of  the  Court. 
Vol.  XXXIX.  E  I 
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C.  A. 


BowEN,  L. J.  :— 


I  am  of  the  same  opinion,  and  I  should  add  nothing  but  iot 


Lawbance  the  fact  that  we  are  unfortunately  differing  from  Mr.  Justice 


The  action  appears  to  me  to  be  vexatious  and  oppressive.  It 
is  an  abuse  of  the  process  of  the  Court  to  prosecute  in  it  any 
action  which  is  so  groundless  that  no  reasonable  person  can  pos- 
sibly expect  to  obtain  relief  in  it.  An  action  may  be  stopped 
in  limine  if  it  is  based  upon  a  manifest  legal  absurdity.  But  it 
is  suggested  by  Mr.  Pearson  and  Mr.  Upjohn  that  that  is  the  limit 
of  the  powers  of  the  Court,  and  that  if  there  are  allegations  of 
fact,  which  if  true  would  give  a  cause  of  action,  then,  however 
improbable  they  may  be,  the  action  must  be  allowed  to  proceed. 
I  do  not  think  there  is  any  ground  for  that  view.  I  have  known 
many  actions  stayed  which  would  have  been  maintainable  if  the 
allegations  of  fact,  which  were  upon  the  face  of  them  absurd  and 
outrageous,  could  by  any  possibility  be  proved.  I  quite  agree 
that  this  power  ought  to  be  exercised  with  the  very  greatest  care, 
that  it  is  not  for  the  Court  on  a  motion  of  this  kind  to  discuss 
the  probabilities  of  the  case  which  is  going  to  be  made,  except  so 
far  as  to  see  whether  the  case  stands  outside  the  region  of  pro- 
bability altogether,  and  becomes  vexatious  because  it  is  impos- 
sible. In  the  present  case  it  seems  to  me  that  the  history  of  the 
allegations  points  unmistakeably  in  one  direction.  This  is  really 
an  attempt  to  revive  before  another  branch  of  the  High  Court  of 
Justice  an  action  which  failed  before  the  Queen's  Bench  Divi- 
sion. The  action  seeks  to  recover  estates  which  for  seventy 
years  have  gone  in  one  line.  It  is  at  first  launched  with  a  simple 
declaration  that  the  Plaintiff  is  the  person  entitled  as  heir-at- 
law,  and  it  was  deliberately  so  launched,  that  is  to  say,  it  was 
intended  to  reserve  until  later,  if  it  was  necessary  later  to  make 
it,  the  averment  that  there  was  a  concealed  fraud  which  would 
take  the  case  out  of  the  Statute  of  Limitations.  As  soon  as  the 
point  is  taken  that  the  Statute  of  Limitations  is  a  bar  to  the  claim, 
then  and  then  only  is  put  forward  the  allegation  of  personal 
fraud,  committed,  it  is  said,  seventy  years  ago,  and  leave  is  asked 
to  introduce  it  by  amendment.  The  case  comes  before  the 
Queen's  Bench  Division,  who  are  asked  to  dismiss  the  ; action 
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upon  the  ground  that  the  original  statement  of  claim  shews  no      0.  A. 
ground  of  action.    They  have  before  them  at  the  same  time  the  1888 
proposed  amendments  which  were  intended  to  defeat  the  opera-  Lawrance 
tion  of  the  Statute  of  Limitations  by  putting  forward  the  case  of  -j^^^^ 
fraud.  No  Court  ought  to  refuse  leave  to  make  such  amendments  Noereys. 
if  it  saw  any  reasonable  prospect,  or,  I  may  say,  reasonable  pro-  Bowen.L.j. 
bability,  that  a  case  could  be  made  of  fraud  which  would  defeat 
the  statute — that  there  was  any  substance  in  the  case,  that  it  was 
not  simply  fiction  and  imagination.    If  there  had  been  a  mis- 
carriage in  the  first  instance  on  the  part  of  the  pleader  by  omit- 
ting to  plead  fraud,  an  affidavit  might  have  said  so,  and  explained 
how  the  statement  of  claim  came  to  be  launched  in  such  a  form, 
and  it  ought  to  have  gone  on  to  explain  to  the  Court  what  the 
fraud  alleged  was,  and  how  the  Plaintiff  came  to  think  that  there 
was  ground  for  putting  it  forward.    He  would  not  have  been 
expected  to  put  forward  the  evidence  in  support  of  his  case.  No 
Court  would  have  required  him  to  do  so,  but  the  Court  naturally 
would  expect  him  to  shew  some  ground  for  the  faith  that  was  in 
him,  to  satisfy  them  that  the  case  of  fraud  was  not  a  simple 
creation  of  his  own  imagination.    But  the  Court  pointed  out 
during  the  argument  blots  in  the  proposed  amendment  of  the 
statement  of  claim,  and  on  the  whole  came  to  the  conclusion  that 
there  was  no  ground  for  allowing  the  action  to  be  prosecuted 
further.    In  fact  they  must  have  been  satisfied  that  it  was  a 
hopeless  action,  and  that  there  was  no  reasonable  ground  for 
prosecuting  it. 

It  may  be  true,  as  Mr.  Ujjjohi  says,  that  the  Court  thought  that 
at  that  stage,  the  original  statement  of  claim  having  been  filed 
in  its  actual  form,  the  onus  of  proof  lay  on  the  Plaintiff  to  con- 
vince them  that  he  had  some  ground  for  proceeding.  The  Court 
may  have  taken  that  view,  but  I  venture  to  say  that  no  Judge  of 
the  High  Court  of  Justice  would  have  allowed  that  action  to  be 
dismissed  if  he  had  thought  there  was  any  reasonable  possibility 
of  its  succeeding. 

Then  what  happens  afterwards?  No  appeal  is  brought,  and 
no  attempt  is  made  to  come  before  this  Court,  strengthening  the 
affidavits  on  the  part  of  the  Plaintiff  and  satisfying  this  Court 
that  he  had  a  reasonable  hope  of  making  a  case  in  that  action, 
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0.  A.      but  he  issues  another  writ  and  delivers  a  statement  of  claim 
1888       almost  exactly  the  same  as  the  amended  statement  of  claim  which 
Lawkance  the  Queen's  Bench  Division  had  refused  to  accept,  altering  it, 
Lord      however,  in  one  or  two  particulars  in  which  defects  were  pointed 
NoRREYs.         })j  ij^Q  Queen's  Bench  Division.    But  when  the  Plaintiff  is 
Bowen,  L.J,    attacked  on  the  ground  that  this  is  only  an  attempt  to  revive  the 
old  litigation,  then,  at  the  eleventh  hour,  two  affidavits  are  filed. 
These  affidavits  do  not  explain  upon  what  ground  the  Plaintiff's 
advisers  proceeded  in  making  these  fresh  allegations  which 
exactly  touch  the  blots  on  which  the  Queen's  Bench  Division 
put  its  hand.    Nor  does  Colonel  Jaques  or  his  solicitor  give  us 
any  reason  at  all  to  think  that  they  can  by  any  possibility  have 
a  real  ground  for  alleging  that  they  have  proof  of  this  fraud 
which  is  said  to  have  been  committed  seventy  years  ago.    I  do 
not  say  that  Colonel  Jaques  does  not  believe  that  he  has  a  case; 
I  know  by  long  experience  that  people  persuade  themselves  that 
they  or  their  friends  have  good  cases  in  law  when  the  cases  are 
shadowy  and  hopeless.    I  do  not  say  a  word  against  his  honour 
or  his  good  faith,  but  I  am  satisfied  that  no  reasonable  man  could 
on  the  materials  before  us  consider  this  action  anything  but 
groundless.    I  think  it  would  be  wrong  to  allow  an  action  of  this 
sort  to  hang  over  the  heads  of  the  Defendants,  an  action  which 
seems  to  me  to  contain  all  the  elements  of  vexation  and  oppres- 
sion. 

Fey,  L.J.:— 

I  am  entirely  of  the  same  opinion,  and  I  shall  endeavour,  I 
hope  without  any  disrespect  to  the  opinion  of  the  learned  Judge 
in  the  Court  below,  to  express  my  agreement  with  my  learned 
Brothers  very  shortly. 

We  have  in  the  first  place  before  us,  the  last  edition  of  the 
Plaintiff's  story,  a  story  which  seems  to  me  highly  improbable. 
I  agree  that  if  we  were  proceeding  upon  the  suggestion  that  the 
pleadings  do  not  disclose  a  cause  of  action,  the  improbability  of 
the  alleged  facts  would  not  be  material,  but  when  we  are  inquir- 
ing whether  there  are  any  reasonable  grounds  on  which  the 
Plaintiff  can  expect  to  succeed,  I  think  that  we  are  not  only  at 
liberty,  but  bound,  to  look  at  the  probability  or  improbability  of 
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the  story  upon  which  the  Plaintiff  relies.    His  story  is  a  very      c.  A. 

extraordinary  and  very  improbable,  although  a  possible,  story.  1888 

Then  in  the  next  place  we  have  the  history  of  these  pleadings,  lawkance 

We  have  the  evolution  of  the  Plaintiff's  claim  in  its  struo:2:le  for      ^  ^• 

®^  Lord 

existence,  and  we  find  it  gradually  growing  up  and  developing,  Norreys. 
as  the  difficulties  are  pointed  out  by  the  Judges  of  the  succes-  Fry.L.j. 
sive  Courts  before  which  it  comes.  The  impression  produced  on 
my  mind  by  that  history  is  that  we  have  here  the  evolution  of  a 
myth,  and  not  a  gradual  unfolding  of  real  facts.  Then,  lastly, 
we  have  the  affidavits  filed  to  inform  the  conscience  of  the  Court 
as  to  the  truth  of  the  Plaintiff's  story.  Anything  more  shadowy, 
anything  more  unsatisfactory,  anything  more  unlikely  to  produce 
persuasion  or  conviction  on  the  mind  of  the  Court  I  can  scarcely 
imagine.  Those  affidavits,  not  only  by  what  they  do  say  but  by 
what  they  do  not  say,  confirm  my  conclusion  that  the  Plaintiff 
has  no  reasonable  ground  for  proceeding  with  this  action. 

Cotton,  L.J. : — 

The  action  will  be  dismissed  on  the  ground  that  it  is  vexatious 
and  oppressive.  We  do  not  act  under  Order  xxv.,  rule  4,  but  on 
the  ground  that  it  is  an  abuse  of  the  process  of  the  Court. 

Solicitor  for  Plaintiff:  Howell  Thomas. 

Solicitors  for  Lord  Norreys  and  Lord  Abingdon :  Ward,  Mills, 
Wifham,  &  Lambert. 
Solicitors  for  Lady  O'Hagan  :  Marhby,  Wilde,  &  Johnson. 
Solicitors  for  Lady  E.  Lennox :  Norton,  Rose,  &  Co. 
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C»A.  UNION  BANK  OF  LONDON  v,  KENT. 

1888 

CHITTY,  J.  U.  72.] 

Jan.  21.  Mortgage — Friority — Negligence — Possession  of  Title  Deeds — Notice. 

0.  A. 

June  14,  15,  A  company  held  land  under  a  building '  agreement  from  the  corporation 

16,  18,  22.  of  Jjondon,  under  which  separate  leases  of  the  houses  were  to  be  granted  as 

"~~  they  were  built.    In  April,  1883,  the  company  borrowed  money  from  the 

Plaintiffs,  and  covenanted  to  mortgage  the  houses  to  them  by  demise  when 
the  leases  were  granted,  and  that  in  the  meantime  the  premises  comprised 
in  the  building  agreement  should  be  a  security  to  the  Plaintiffs.  The 
building  agreement  was  handed  over  to  the  Plaintiffs,  but  no  notice  of  their 
security  was  given  to  the  corporation  of  London.  In  February,  1886, 
leases  of  two  of  the  houses  were  granted  to  the  company,  and  immediately 
afterwards  the  company  deposited  them  by  way  of  equitable  mortgage  with 
J.  &  Co.,  who  had  no  notice  of  the  Plaintiffs'  security  : — 

Jffeld,  by  Chitty,  J.,  that  as  the  Plaintiffs  were  not  by  their  mortgage 
deed  entitled  to  intercept  the  legal  estate,  and  as  with  regard  to  land 
priority  does  not  depend  on  notice,  their  not  giving  notice  to  the  cor- 
poration was  no  evidence  of  negligence,  and  that  they  were  not  to  be  post- 
poned to  B.  J.  &  Co. 

Held,  by  the  Court  of  Appeal,  that  although  the  giving  notice  to  the 
corporation  would  probably  have  prevented  the  handing  over  the  leases  to 
the  company,  still,  as  notice  is  not  requisite  to  complete  a  security  on  real 
estate,  the  omission  to  give  such  notice  was  not  a  neglect  of  duty  by  the 
Plaintiffs  on  the  ground  of  which  they  ought  to  be  postponed  to  the 
subsequent  equitable  incumbrancers. 

Per  Fry,  L. J. : — The  cases  where  a  prior  equitable  mortgagee  has 
been  postponed  on  the  ground  of  negligence  are  cases  where  he  has  taken 
no  steps  although  he  knew  that  the  mortgagor  had  made  default  in  per- 
forming his  obligations,  and  his  omission  to  take  such  steps  has  enabled 
the  mortgagor  to  commit  a  fraud ;  but  no  case  decides  that  he  is  to  be 
postponed  because  he  has  not  taken  precautions  against  a  future  default 
by  a  mortgagor  who  has  not  yet,  to  the  knowledge  of  the  mortgagee,  been 
guilty  of  default. 

By  indenture  of  the  17th  of  July,  1882,  an  agreement  was 
made  between  the  corporation  of  London  by  their  agent  and  the 
Land  Development  Association  (hereinafter  called  the  company) 
that  the  company  should  erect  certain  houses  and  works  on 
certain  land  of  the  corporation  in  accordance  with  plans  and 
conditions  therein  mentioned,  and  the  corporation  covenanted 
with  the  company  that  as  soon  and  as  often  as  the  company 
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should  be  entitled  to  demand  according  to  the  conditions  to  have      C.  A. 
a  lease  of  any  house  granted  to  them  or  their  nominees,  the  cor-  1888 
poration  would  deliver  to  the  company  such  lease  duly  executed  union  Bank 
by  the  corporation  for  the  term  of  eighty  years  from  Midsummer  London 

1882,  at  the  respective  rents  and  in  the  form  therein-mentioned.  Kent. 
By  indenture  of  mortgage,  dated  the  30th  of  April,  1883,  the 

company,  in  consideration  of  £9000  paid  to  them  by  Richardson 
and  Nelson,  covenanted  for  payment  of  principal  and  interest,  and 
also  covenanted  that  they  would  without  delay  take  the  steps 
necessary  to  entitle  them  to  leases  under  the  agreement  of  the 
17th  of  July,  1882,  and  would  procure  such  leases  to  be  granted  ; 
and  that,  if  when  the  same  should  have  been  granted  any  money 
should  remain  on  the  security  of  the  present  deed,  they  would 
immediately  after  the  leases  had  been  granted  demise  by  way  of 
mortgage  the  premises  to  be  comprised  in  such  leases  to  the 
mortgagees  for  the  respective  residues  then  to  come  of  the  terms 
of  eighty  years  agreed  to  be  granted  to  the  company,  and  that 
in  the  meantime  and  until  such  leases  should  respectively  have 
been  granted,  the  premises  comprised  in  the  said  agreement  and 
the  messuages  or  dwelling-houses  to  be  erected  should  stand  and 
be  charged  with  the  payment  to  the  mortgagees  of  the  £9000 
and  interest. 

On  the  29th  of  June,  1883,  the  company  executed  to  Nelson 
a  similar  security  for  £1000,  and  by  indenture  of  the  18th  of 
September,  1883,  Nelson  transferred  it  to  himself  and  Bichardson. 
By  indenture  of  the  22nd  of  May,  1885,  Bichardson  and  Nelson 
transferred  these  securities  for  £9000  and  £1000  to  the  Defen- 
dant Kent. 

On  the  23rd  of  July,  1885,  Kent  borrowed  from  the  Union  Bank 
£6000,  and  deposited  with  them  as  security  the  indentures  of  the 
17th  of  July,  1882,  the  30th  of  April,  1883,  the  29th  of  June, 

1883,  the  18th  of  September,  1883,  and  the  22nd  of  May,  1885. 
No  notice  of  any  of  the  above  securities  was  given  to  the  cor- 
poration. 

On  the  18th  of  February,  1886,  the  corporation,  in  pursuance 
of  the  building  agreement,  demised  to  the  company  two  pieces 
of  land,  forming  part  of  the  property  comprised  in  the  agreement, 
for  the  term  of  eighty  years  from  the  24th  of  January,  1882. 
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0.  A.      The  leases  did  not  contain  any  reference  to  the  agreement  of 
1888       July,  1882.    On  the  20th  of  February,  1886,  the  company  de- 
Union  Bank  posited  these  leases  with  Brown,  Janson,  &  Co.,  as  security  for 
OF  London  £X500  advanced  by  them  to  the  company.    Brown,  Janson,  & 
Kent.      Co.  had  no  notice  of  any  of  the  incumbrances  belonging  to  the 
bank. 

In  January,  1886,  the  Union  Bank  commenced  this  action 
against  Kent  and  the  company  to  enforce  their  security.  Other 
persons  were  subsequently  added  as  Defendants.  Among  them 
were  Brown,  Janson,  &  Co.,  who  by  their  defence  alleged  that  no 
notice  was  ever  given  to  the  corporation  by  the  Plaintiffs  or  by 
Bichardson,  or  Nelson,  or  Kent,  or  the  company,  or  by  any  other 
person,  of  any  of  the  indentures  of  the  SOth  of  April,  1883,  the 
29th  of  June,  1883,  the  18th  of  September,  1883,  and  the  22nd 
of  May,  1885,  or  of  the  deposit  by  Kent — that  if  any  such  notice 
had  been  given  the  two  leases  would  not  have  been  delivered  to 
the  company,  nor  would  the  company  have  obtained  the  advance 
of  £1500  from  Brotvn,  Janson,  &  Co.,  and  that,  by  the  neglect  of 
the  Plaintiffs  or  those  through  whom  they  daimed,  to  give  any 
such  notice,  the  company  had  been  enabled  to  obtain  from  the 
corporation  delivery  of  the  leases,  and  to  obtain  the  advance  of 
£1500  from  Broiun,  Janson,  &  Co. 

An  order  for  winding-up  the  company  had  been  made  on  the 
20th  of  April,  1886,  and  leave  had  been  given  to  the  Plaintiffs 
to  proceed  with  the  action  so  far  as  they  sought  relief  against  the 
mortgaged  property. 

The  action  came  on  for  trial  before  Mr.  Justice  Chitty,  on  the 
21st  of  January,  1888.  The  only  point  calling  for  report  was  the 
contest  between  the  Plaintiffs  and  Brown,  Janson  &  Co, 

Maclean,  Q.C.,  and  Ingjpen,  for  the  Plaintiffs  : — 

Our  mortgage  being  prior  in  date  and  there  having  been  no 
negligence  on  our  part  we  are  entitled  in  priority  over  the  De- 
fendants Broivn,  Janson,  <&  Co. :  Mumford  v.  Stohivasser  (1).  ^ 

Bomer,  Q.C.,  and  B.  C.  Dohhs,  for  Brown,  Janson,  &  Co. : — 
In  order  to  perfect  their  security  the  Plaintiffs  should  have 
(1)  Law  Kep.  18  Eq.  556. 
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given  notice  to  the  grantors  of  the  building  agreement,  who  in      C.  A. 
that  case  would  have  abstained  from  granting  the  lease.    Not  1888 
having  given  such  notice,  the  Plaintiffs,  though  first  mortgagees,  union  Bank 
must  be  postponed :  Layard  v.  Maud  (1).  London 

Kent. 

Solomon,  Byrne,  and  Swan,  for  other  parties.   

Chitty,  J. : — 

In  this  case  it  would  have  been  idle  for  the  Plaintiffs  to  give 
notice  to  the  corporation  of  London  because  their  agreement  of 
mortgage  provided  that  their  mortgagors  should  get  the  legal 
estate;  that  is  to  say,  get  the  leases;  and  when  those  leases 
were  granted  then  their  mortgagors  were  to  make  a  mortgage, 
by  way  of  sub-demise ;  a  thing  that  seems  to  have  been  for- 
gotten, because  mortgagees  who  intend  to  take  a  mortgage  of 
leases  do  not  take  by  way  of  assignment.  They  would  not  take 
a  grant  of  a  lease  and  be  liable  to  the  landlord ;  they  would  take 
under  such  an  instrument  by  way  of  demise  as  would  free  them 
from  that  liability,  and  that  is  the  true  effect  of  this  agreement. 
Then  it  contemplates,  in  direct  terms,  that  the  legal  estate  in  the 
lease  shall  be  conveyed  to  their  mortgagors,  consequently  the 
non-giving  of  notice,  which  would  have  been  a  futile  thing,  can- 
not be  any  evidence  of  negligence  against  them,  and  that  is  the 
exact  point,  with  a  very  slight  difference  in  circumstances,  which 
was  decided  in  Mumford  v.  Stoliivasser  (2).  In  that  case,  the 
person  who  obtained  the  judgment  of  the  Master  of  the  Rolls 
was  equitably  entitled  to  an  underlease  from  a  builder,  who  had 
entered  into  an  agreement  to  build  houses  on  land,  with  the  right 
to  have  a  building  lease  of  the  land  granted  to  him.  There,  as 
here,  the  legal  estate  in  the  lease,  of  course,  under  that  contract 
was  to  be  granted  to  the  mortgagor,  the  builder,  and  then  he 
was,  by  way  of  sub-demise,  to  underlet  the  house.  As  it 
happened  in  Mumford  v.  Stoliivasser,  and  as  it  has  happened  here, 
the  builder  takes  the  lease  and  thereby  gets  the  legal  estate, 
which,  of  course,  puts  him  in  the  position  of  being  able,  by 
means  of  fraud,  to  convey  away  the  legal  estate.  In  fraud,  I  am 
sorry  to  say,  he  deposits  two  leases,  when  granted,  with  Brown, 
(1)  Law  Rep.  4  Eq.  397.  (2)  Law  Eep.  18  Eq.  556. 
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C,  A.      Janson,  &  Co.,  the  bankers,  and^they  advance  their  money,  but 
1888      theirs  is  only  an  equitable  title,  and  if  they  had  chosen  to  take 
UnionBank       legal  estate  without  notice,  if  they  had  no  notice,  then  there 
OF  London,  would  have  been  an  end  of  the  matter.    But  they  do  not  take 
Kent.     the  legal  estate.    It  is  only  an  equitable  title,  and  then,  the 
chitty,  J.     other  equities  being  equal,  priority  of  time  prevails.    That  case 
was,  I  think,  properly  decided.   I  do  not  question  that  it  was  per- 
fectly right,  but  whether  right  or  wrong  it  binds  me.    It  would 
be  idle  to  say  that  this  point  was  not  argued.   If  they  had  thought 
it  desirable  to  argue  it,  the  Master  of  the  Eolls  himself  would 
have  seen  the  point,  and  the  judgment  is  as  clear  as  can  be.  This 
case  is,  as  I  have  said,  not  distinguishable,  because  I  am  satisfied 
that  both  in  this  case  and  in  that  case — there  by  way  of  under- 
lease, which  was  carving  out  the  underlease  for  the  benefit  of 
Mumford,  and  here  by  way  of  underlease,  which  would  have  been 
the  proper  form  of  mortgage  to  the  Plaintiffs,  the  Union  Bank — 
the  cases  are  exactly  the  same,  I  therefore  declare  the  Plaintiffs 
to  be  entitled  in  priority  to  Brown,  Janson,  &  Co. 

Perhaps  I  ought  to  add  that  with  regard  to  land  priority  does 
not  depend  upon  notice.  There  may  be  cases  of  contract,  and 
this  is  a  sort  of  mixed  case,  in  which  you  ought  to  give  notice  in 
order  to  prevent  the  legal  estate  from  being  conveyed  away,  but 
that  is  only  in  a  case  where  you  are  entitled  to  intercept  the 
legal  estate,  not  in  a  case,  as  here,  where  you  cannot  intercept  it. 

F.  G.  A.  W. 

0.  A.         Brown,  Janson,  <&  Co.  appealed,  and  the  appeal  was  argued  on 
the  14th,  15th,  16th  and  18th  of  June,  1888. 

Bomer,  Q.C.,  and  B.  C.  Dohhs,  for  the  Appellants : — 

This  is  a  case  where  both  the  incumbrances  are  only  equitable. 
It  needs  a  very  strong  case  to  enable  an  equitable  incumbrancer 
to  prevail  against  a  prior  legal  mortgagee.  But  where  the  con- 
test is  between  equitable  incumbrancers,  the  case  stands  quite 
differently,  priority  is  given  by  time  only  where  the  equities  in 
other  respects  are  equal :  National  Provincial  Bank  of  England  v. 
Jackson  (1);  Lloyd's  Banking  Company  v.  Jones  (2)  ;  Layard  v. 
(1)  33  Ch.  D.  1.  (2)  29  Ch.  D.  221. 
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Maud  (1)  (which  is  very  similar  to  the  present  case)  ;  Bicherton  c.  A. 

V.  Walker  (2).    Here  the  equities  are  not  equal,  for  if  the  Plain-  i888 

tiffs  had  given  notice  to  the  lessors  the  leases  would  not  have  uni^^ane 

been  handed  over  as  they  were.    It  is,  therefore,  the  negligence  London 

of  the  Plaintiffs  -svhich  has  enabled  the  lessee  to  commit  the  Kent. 
fraud.  Mumford  v.  Stohivasser  (3),  relied  on  by  Mr.  Justice  Cliitty, 
does  not  govern  this  case,  no  question  was  argued  there  but 
constructive  notice. 

Maclean,  Q.C.,  and  Ingpen,  for  the  Plaintiffs  : — 

Kent  was  sub-modo,  at  all  events,  a  trustee  for  us.  There  is  no 
such  negligence,  act,  or  omission,  as  to  deprive  us  of  our  priority, 
and  the  decision  of  the  Court  below  was  right:  Mumford  v. 
Stohwasser ;  Layard  v.  Maud ;  Bice  v.  Bice  (4)  ;  Thorpe  v.  Holds- 
tvorth  (5)  ;  Shaiv  v.  Foster  (6).  The  question  raised,  whether 
there  is  any  difference  between  the  interest  of  the  company 
under  the  building  contract  and  their  interest  in  the  leases 
when  granted,  is  covered  by  Walsh  v.  Lonsdale  (7) ;  Maxfield  v. 
Burton  (8)  ;  National  Provincial  Bank  of  England  v.  Jackson  (9). 
To  deprive  us  of  our  priority  there  must  be  some  act  on  our  part, 
or  the  omission  to  do  something  which  we  were  under  an  obli- 
gation to  do  :  Booper  v.  Harrison  (10)  ;  Johnson  v.  Credit  Lyonnais 
Company  (11) ;  Boberts  v.  Croft  (12)  ;  Shropshire  Union  Bailways 
and  Canal  Company  v.  Beg,  (13)  ;  and  Lord  Eatherley  (14)  refers 
to  Cory  V.  Eyre  (15)  as  laying  down  the  true  principle.  In  Newton 
v.  Newton  (16)  it  was  held  that  for  an  omission  to  cause  postpone- 
ment it  must  be  an  omission  of  a  duty. 

Bomer,  in  reply  :— 

Layard  v.  Maud  does  not  make  against  me.  Some  of  the 
observations  in  Booper  v.  Harrison  if  taken  to  the  letter  are 

(1)  Law  Eep.  4  Eq.  397.  (9)  33  Ch.  D.  1. 

(2)  31  Ch.  D.  151.  (10)  2  K.  &  J.  86. 

(3)  Law  Rep.  18  Eq.  556.  (11)  3  C.  P.  D.  32. 

(4)  2  Drew.  73.  (12)  2  De  G.  &  J.  1. 

(5)  Law  Rep.  7  Eq.  139.  (13)  Law  Rep.  7  H.  L.  496,  506. 
(^6)  Ibid.  5  H.  L.  321.  (14)  Ibid.  511. 

(7)  21  Ch.  D.  9.  (15)  1  D.  J.  &  S.  149. 

(8)  Law  Rep.  17  Eq.  15.  (16)  Law  Rep.  6  Eq.  135. 
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C.  A.      against  me,  but  they  must  be  construed  with  reference  to  the 
1888       circumstances  of  the  case,  for  they  are  vaguely  expressed.    If  it 
Union  Bank  is  meant  to  say  that  in  order  to  postpone  a  prior  equitable  claim- 
OF  London  ^^^^^  there  must  be  conduct  on  his  part  amounting  to  fraud,  that 
Kent.     is  not  law,  for  National  Provincial  Bank  of  England  v.  Jackson  (1) 
~"       clearly  shews  that  the  rule  that  nothing  short  of  fraud  will  post- 
pone a  prior  legal  incumbrancer,  does  not  apply  as  between 
equitable  incumbrancers.    The  Plaintiffs  here  knew  that  leases 
might  be  granted  at  any  moment,  that  they  would  then  be 
handed  over  to  the  lessees,  and  that  the  possession  of  them 
would  be  ^rima  facie  evidence  of  unincumbered  ownership.  The 
Plaintiffs  had  a  right  to  underleases,  and  till  the  granting  of 
them  they  had  a  charge  on  the  property  which  entitled  them  to 
have  the  leases  in  their  possession.    Now  a  mortgagee  clearly 
is  bound  to  take  reasonable  care  to  get  the  title-deeds  into  his 
possession :  Bice  v.  Bice  (2) ;  Waldron  v.  Sloper  (3).    The  Plain- 
tiffs, therefore,  ought  to  be  postponed  to  us. 

1888.  June  22.    Cotton,  L.J.  :— 

This  is  an  appeal  by  the  owners  of  an  equitable  mortgage,  who 
claim  priority  over  another  equitable  mortgage  prior  in  date. 
The  Plaintiffs  are  the  assignees  of  a  mortgage  under  the  follow- 
ing circumstances : — A  company  obtained  an  agreement  from 
the  corporation  of  the  city  of  London,  to  grant  them  building 
leases  of  a  certain  piece  of  land.  The  company  were  to  erect 
houses  on  the  land,  and  as  they  were  erected  leases  of  them  were 
to  be  granted,  a  separate  lease  of  each  house  being  granted  if 
the  company  wished  it.  On  the  30th  of  April,  1883,  a  deed  was 
executed  by  which  the  company  gave  to  mortgagees  an  equitable 
mortgage  of  their  interest  under  the  building  agreement,  and 
agreed  to  give  the  mortgagees  legal  mortgages  by  demise  of  the 
houses  when  the  leases  had  been  granted.  This  mortgage  was 
transferred  to  Kent,  who  made  an  equitable  mortgage  of  it  to  the 
Plaintiffs.  After  this  the  company  obtained  leases,  and  deposited 
two  of  them  by  way  of  equitable  security  with  the  Appellants, 
who  now  seek  to  establish  their  priority  over  the  Plaintiffs. 

(1)  33  Ch.  D.  1.  (2)  2  Drew.  73. 

(3)  1  Drew.  193,  200. 
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As  a  general  rule,  equitable  incumbrancers  take  priority  C.A. 
according  to  the  order  of  date,  and  we  have  to  see  whether  there  1888 
is  anything  to  give  priority  to  the  Appellants,  who  are  posterior  union  Bank 
in  point  of  time.  They  have  possession  of  the  leases,  but  that  is  London 
not  enough,  unless  they  can  shew  that  their  having  possession  of  Kent. 
them  is  owing  to  some  default  of  the  first  mortgagees.  It  is  cottoa,  l.j. 
urged  that  if  the  first  mortgagees  had  given  notice  to  the  corpo- 
ration, the  leases  would  not  have  been  handed  over  to  the  com- 
pany, and  that  it  therefore  is  owing  to  a  default  of  the  first 
mortgagees  that  the  leases  are  in  the  hands  of  the  Appellants. 
Now  it  is  an  established  rule  that,  as  regards  charges  on  real 
estate,  notice  is  not  necessary  in  order  to  complete  the  security. 
Where  an  equitable  charge  is  given  on  personal  estate  in  the 
hands  of  a  trustee,  notice  to  the  trustee  is  necessary  as  against 
subsequent  incumbrancers,  but  not  so  in  the  case  of  land.  It  is 
contended,  however,  that  if  the  absence  of  notice  enables  a  sub- 
sequent mortgagee  to  get  possession  of  the  deeds,  the  prior  mort- 
gagee ought  to  be  postponed.  No  doubt  he  will  be  postponed  if 
he  does  an  act  or  omits  to  perform  a  duty,  and  the  subsequent 
mortgagee  gets  the  deeds  in  consequence  of  such  act  or  omission. 
Thus  in  Bice  v.  Bice  (1)  the  vendor  did  an  act  by  which  he 
enabled  the  purchaser  to  represent  that  the  purchase-money  had 
been  paid,  and  he  was,  therefore,  postponed  to  a  person  to  whom 
the  purchaser  made  an  equitable  mortgage  by  deposit.  In  the 
present  case,  if  notice  had  been  given  to  the  corporation,  it  is 
probable  that  they  would  not  have  handed  the  leases  to  the  com- 
pany. But  where  notice  is  not  necessary  to  complete  the  secu- 
rity, I  think  that  the  omission  of  the  incumbrancer  to  give 
notice  is  not  such  negligence  as  will  postpone  him  to  a  sub- 
sequent incumbrancer.  If  an  equitable  mortgagee,  knowing 
that  there  are  title  deeds,  does  not  ask  for  them,  he  is  knowingly 
taking  an  incomplete  security ;  and  if  he  gets  them  and  afterwards 
hands  them  to  the  mortgagor,  and  allows  him  to  keep  them  for 
an  unreasonable  length  of  time,  he  does  an  act  which  gives  the 
mortgagor  an  opportunity  of  committing  a  fraud,  and  he  loses 
his  priority  as  against  any  one  who  gets  the  deeds  through  his 
default.  Here  the  first  mortgagees  got  the  only  documents 
which  were  in  existence  at  the  time,  and  I  think  we  should  be 

(1)  2  Drew.  73. 
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Q.  A.      introducing  an  unreasonable  novelty  if  we  were  to  hold  that  their 
1888       not  giving  notice  of  their  security  to  the  lessors  was  such  negli- 
Union  Bank  gence  as  to  postpone  them. 

OF  London      Then  as  to  the  authorities.    Both  sides  relied  on  Mumford  v. 

Stohwasser  (1),  and  it  is  to  some  extent  an  authority  in  favour  of 

Cotton, L.J.  each.  The  Master  of  the  Kolls  there  says  :  "Although  he  knew 
that  a  lease  was  soon  to  be  granted,  or  ought  to  have  been 
granted,  he  gives  no  notice  to  the  college,  nor  makes  any 
attempt  to  prevent  that  speculative  builder  getting  possession  of 
the  lease.  He,  knowing  from  the  nature  of  the  case  that  the  lease 
would  be  granted  to  him,  takes  no  steps  to  prevent  this  man 
committing  a  fraud,  and  I  might  almost  say  tempts  him  (in  one 
sense  of  the  word)  to  commit  a  fraud  by  taking  no  step."  Those 
remarks  are  in  favour  of  the  Appellants,  but  if  the  Master  of  the 
Rolls  had  really  meant  as  much  as  his  words  seem  to  express  he 
would  have  postponed  the  plaintiff  instead  of  deciding  in  his 
favour.  The  decision  supports  the  contention  of  the  Plaintiffs  in 
the  present  case ;  but  it  is  doubtful  whether  there  any  notice 
would  have  enabled  the  plaintiff  to  prevent  the  delivery  of  the 
lease  to  the  builder,  and  the  decision  therefore  is  not  so  much  in 
favour  of  the  Plaintiffs  in  the  present  case  as  it  would  otherwise 
have  been.  Then  Layard  v.  Maud  (2)  was  much  relied  on  by 
the  Appellants,  and  at  first  sight  it  looks  very  like  the  present 
case.  There  A.,  having  contracted  to  purchase  an  advowson, 
borrowed  money  from  B.  and  covenanted  with  him  to  complete 
the  purchase  and  convey  the  advowson  to  him  by  way  of  mort- 
gage within  six  months.  The  advowson  was  not  conveyed  to  A, 
for  nearly  two  years,  and  when  it  was  conveyed  to  him  he  did  not 
convey  to  B.  but  made  an  equitable  mortgage  to  C,  with  whom 
he  deposited  the  deeds.  It  was  held  that  B.  must  be  postponed 
to  C.  The  ground  of  this  decision  is  stated  in  Thorpe  v.  Holds- 
worth  (3),  where  the  Yice-Chancellor  says  that  in  Layard  v.  Maud 
there  was  conduct  by  the  first  mortgagee  amounting  to  acquies- 
cence. He  did  not  get  the  deeds,  and  does  not  appear  to  have 
made  inquiry  for  them  though  eighteen  months  had  elapsed  from 
the  time  when  they  ought  to  have  been  delivered  to  him.  The 
case  might  well  be  looked  upon  as  standing  on  the  same  footing 

(1)  Law  Kep.  18  Eq.  556,  504.  (2)  Law  Kep.  4  Eq.  397. 

(3)  Law  Kep.  7  Eq.  139. 
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as  if  the  first  mortgagee  had  received  the  deeds  and  then  handed      C.  A. 
them  back  to  the  mortgagor  and  allowed  him  to  retain  them  for  1888 
an  unreasonable  time,  in  which  case  he  would  undoubtedly  be  union  Bam 
postponed.    I  am  of  opinion,  therefore,  that  the  appeal  fails.  London 

Kent. 

Fky,  L.J. :—   

This  is  a  contest  between  two  equities,  neither  of  the  parties 
having  any  legal  estate.  The  security  of  the  Plaintiffs  is  prior  in 
date.  The  Appellants  contend  that  the  Plaintiffs  ought  to  be  post- 
poned on  the  ground  that  they,  the  Appellants,  have  a  better  equity. 
In  Shropshire  Union  Baihvays  and  Canal  Company  v.  Beg.  (1) 
Lord  Cairns  says :  "  Your  Lordships  have  to  deal  with  a  case  of 
a  pre-existing  and  undoubted  equitable  title,  and  circumstances 
which  are  alleged  to  have  defeated  and  to  have  taken  away  that 
pre-existing  equitable  title.  My  Lords,  that  pre-existing  equitable 
title  may  be  defeated  by  a  supervening  legal  title  obtained  by 
transfer.  And  I  agree  with  what  has  been  contended,  that  it  may 
also  be  defeated  by  conduct,  by  representations,  by  mis-statements 
of  a  character  which  would  operate  and  enure  to  forfeit  and  to 
take  away  the  pre-existing  equitable  title.  But  I  conceive  it  to 
be  clear  and  undoubted  law,  and  law  the  enforcement  of  which  is 
required  for  the  safety  of  mankind,  that,  in  order  to  take  away 
any  pre-existing  admitted  equitable  title,  that  which  is  relied 
upon  for  such  a  purpose  must  be  shewn  and  proved  by  those 
upon  whom  the  burden  to  shew  and  prove  it  lies,  and  that  it  must 
amount  to  something  tangible  and  distinct,  something  which  can 
have  the  grave  and  strong  effect  to  accomplish  the  purpose  for 
which  it  is  said  to  have  been  produced."  A  distinction  is  to  be 
drawn  between  two  sets  of  circumstances,  which  at  first  sight 
look  very  similar.  One  class  is  where  a  mortgagee  knows  that 
the  mortgagor  has  not  fulfilled  his  obligations,  and  yet  does 
nothing.  The  other  is  where  the  mortgagee  does  not  know  that 
the  mortgagor  has  failed  to  fulfil  his  obligations,  but  knows  only 
that  there  are  obligations  which  he  may  in  the  future  fail  to 
fulfil,  and  yet  takes  no  precautions  against  the  consequences  of 
his  doing  so.  Instances  of  the  first  class  are  cases  where  the 
mortgagee,  knowing  that  the  mortgagor  has  the  title  deeds, 
neither  receives  them  nor  demands  them  from  the  mortgagor,  or 
(1)  LawEep.  7H.  L.  496,  506. 
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^*  ^'      where  tlie  mortgagor  has  received  them  from  the  mortgagee  for 

a  particular  purpose  and  does  not  return  them  when  he  ought  to 

Union  Bank  do.  Layard  v.  Maud  (1)  is  a  case  of  this  class.  There  was  an 
OF  London 


Kent. 


agreement  which  bound  the  mortgagor  to  execute  a  mortgage 
and  hand  over  the  deeds  in  six  months,  and  the  mortgagee 
Fry^j.  allowed  eighteen  months  to  elapse  after  the  expiration  of  that 
period  without  making  any  inquiry.  There  was,  therefore,  to 
the  knowledge  of  the  mortgagee  a  default  by  the  mortgagor  in 
fulfilling  his  obligations. 

The  other  class  of  cases  is  where  the  mortgagee  has  taken  no 
precautions  against  future  default  by  the  mortgagor,  no  default 
having  yet  to  the  knowledge  of  the  mortgagee  taken  place.  I 
know  of  no  decided  case  in  which  the  mortgagee  has  been  post- 
poned on  the  ground  that  he  did  not  take  precautions  against  a 
future  fraud  by  the  mortgagor ;  and  I  do  not  know  of  any 
general  rule  which  obliges  you  to  assume  that  every  person  with 
whom  you  are  dealing  is  likely  to  be  a  knave. 

Now  to  which  class  does  the  present  case  belong  ?  The  mort- 
gage to  the  Union  Bank  gave  them  a  right  to  receive  the  leases. 
But  when  it  was  executed  the  time  had  not  arrived  for  the  leases 
to  be  granted.  The  mortgagees  did  not  know  that  the  right  to 
vary  the  time  for  granting  the  leases  had  been  or  would  be  exer- 
cised: they  did  not  know  that  they  had  been  granted.  They 
did  not  know  that  the  mortgagors  were  not  trustworthy.  The 
Plaintiffs  then  did  not,  until  after  the  security  of  the  Appellants 
had  been  taken,  know  that  the  mortgagor  had  made  any  default 
in  performing  his  engagements  ;  and  in  my  opinion  they  cannot 
be  postponed  to  the  Appellants  for  the  mere  absence  of  precau- 
tion against  a  future  fraud. 

Bo  WEN,  L.J. : — 

I  am  of  the  same  opinion,  and  have  nothing  to  add. 

Solicitors  for  Appellants  :  Newman^  Hays,  &  Go, 
Solicitors  for  Plaintiffs :  Bolton  &  Co, 

Solicitors  for  other  Parties :  Badham&  Williams;  John  Sands  ; 
E.  A.  Nelson ;  Thomas  BowJcer. 

(1)  Law  Rep.  4  Eq.  397. 

H.  C.  J. 
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BOYLE  V.  SACKER. 


0.  A. 


[1888    B.  2744.] 


1888 


July  4. 


Practice — Service  on  Defendant  out  of  the  Jurisdiction — Vacation  Judge — Ex 
parte  Order — JRuJes  of  Supreme  Court,  1883,  Order  xii.  r.  30 ;  Order  LXiii. 
r.  12 ;  Order  lxx.  r.  2. 

Order  lxiii.,  r.  12,  which  provides  that  no  order  made  by  a  Vacation  Judge 
shall  be  reversed  or  varied  except  by  a  Divisional  Court  or  the  Court  of 
Appeal  or  the  Judge  who  made  the  order,  does  not  apply  to  an  ex  parte 
order,  and  after  the  close  of  the  Vacation  an  application  to  discharge  it  must 
be  made  to  the  Judge  to  whose  Court  the  cause  is  attached,  and  not  to  the 
Court  of  Appeal  in  the  first  instance. 

An  order  was  made  for  substituted  service  in  Encjland,  of  a  writ  and 
notice  of  motion  for  injunction,  on  a  person  resident  abroad.  He  did  not 
enter  an  appearance,  but  appeared  by  counsel  on  the  motion  for  the  injunc- 
tion, filed  afiidavits  and  argued  the  case  on  the  merits. 

Heldy  that  the  proper  course  for  the  Defendant  to  have  taken  was  to  have 
applied  at  once  to  the  Judge  to  whose  Court  the  cause  was  attached  to 
discharge  the  order  for  service,  and  that  not  having  done  so,  but  filed 
affidavits,  appeared  by  counsel,  and  argued  the  case  on  the  merits,  he  could 
not  now  complain  of  the  order  for  service. 

The  Defendant  was  a  Russian  subject,  resident  at  Odessa^  but 
carried  on  business  in  London.  The  Plaintiffs  were  a  London 
firm.  The  writ  was  indorsed  with  a  claim  for  money  had  and 
received  by  the  Defendant  for  the  use  of  the  Plaintiffs  ;  for  money 
advanced  by  the  Plaintiffs  to  the  Defendant ;  for  an  account  of 
all  dealings  between  the  Plaintiffs  and  Defendant  on  joint  ac- 
count or  in  partnership ;  for  the  delivery  up  to  the  Plaintiffs  of 
certain  goods  consigned  from  Odessa  to  England ;  and  for  an  in- 
junction to  restrain  the  Defendant  from  dealing  with  or  disposing 
of  those  goods. 

On  the  28th  of  May,  1888,  Mr.  Justice  Charles,  as  Vacation 
Judge,  made  an  order  ex  ^arte  giving  the  Plaintiffs  liberty  to 
issue  the  writ,  and  to  serve  it  with  notice  of  motion  for  an  injunc- 
tion and  receiver  for  Friday  the  8th  of  June,  on  Messrs.  Fiesse 
&  SoUf  the  Defendant's  solicitors.  The  writ  was  issued  on  the 
2nd  of  June,  and  on  the  4th  of  June  the  substituted  service  was 
effected. 

The  motion  for  a  receiver  and  injunction  came  on  before  Mr, 
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0.  A.      J ustice  Chitty  on  the  Sth  of  June,  but  stood  over  for  a  week  at 
1888       the  request  of  the  Defendant,  for  whom  counsel  appeared,  and 
Boyle      again  on  the  15th  it  stood  over  for  a  week.   On  the  23rd  it  came 
Sackek  disposed  of,  afQ davits  having  been  filed  on  both  sides. 

  Counsel  for  the  Defendant  then  raised  an  objection  to  the  order 

of  the  28th  of  May,  by  way  of  preliminary  objection  to  the  motion 
being  heard.  Mr.  Justice  Chitty  said  that  as  there  was  no  motion 
before  him  to  discharge  the  order  he  need  not  consider  whether 
he  had  jurisdiction  to  discharge  it.  His  Lordship  thought  that 
probably  the  right  course  would  be  to  apply  to  the  Court  of 
Appeal  for  that  purpose.  That,  moreover,  the  Defendant  had 
'  appeared  and  filed  affidavits  on  the  merits,  and  that  an  objection 
of  this  kind  ought  not  to  be  taken  suddenly,  particularly  after 
what  had  taken  place,  and  could  not  be  entertained.  The  motion 
was  then  heard  on  the  merits  and  an  order  for  a  receiver  was 
made.    The  Defendant  had  not  entered  an  appearance. 

On  the  25th  of  June  the  Defendant  served  notice  in  the  Court 
of  Appeal  that  the  order  of  the  28th  of  May  might  be  dis- 
charged. 

1888.  July  4.    Wliiteliorne,  Q.C.,  having  stated  the  case. 

BomeTf  Q.C.,  and  Butcher,  for  the  Eespondents  :  — 

We  take  three  preliminary  objections :  (1)  that  the  Appellant, 
though  he  has  not  entered  an  appearance,  has  appeared  by  counsel, 
filed  affidavits,  and  taken  his  chance  of  success  on  the  merits,  and 
that  after  this  it  is  too  late  for  him  to  object  that  he  was  not 
properly  served  :  Order  Lxx.,  rule  2;  In  re  Orr  Ewing  (1)  ;  Tozier 
V.  Hawkins  (2) ;  (2)  that  a  direct  appeal  will  not  lie ;  the  Defen- 
dant ought  to  have  moved  in  the  Courfc  below  to  discharge  the 
order  under  Order  xii.,  rule  80 ;  (3)  the  Appellant  is  out  of  time 
in  appealing  from  this  interlocutory  order  four  weeks  after  it  was 
made. 

Whitehorne,  Q.C.,  and  Willis  Bund,  for  the  Appellant,  were 
desired  by  the  Court  to  confine  themselves  to  objections  (1) 
and  (2)  :— 

As  to  objection  (1),  this  is  not  a  case  of  irregularity,  but  of 
(1)  20  Ch.  D.  456.  (2)  15  Q.  B.  D.  650. 
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want  of  jurisdiction,  and  Order  Lxx.,  rule  2,  does  not  apply.  As 
to  objection  (2)  tlie  Defendant  could  not  apply  to  Mr.  Justice 
Charles,  who,  as  the  vacation  was  ended,  had  no  jurisdiction,  and 
he  could  not  apply  to  Mr.  Justice  Chitty,  as  he  was  not  the  J udge 
who  made  the  order,  and  by  Order  lxiii.,  rule  12,  could  not  re- 
verse or  vary  an  order  of  the  Vacation  Judge. 

Cotton,  L.J. : — 

In  this  case  three  preliminary  objections  have  been  taken, 
first,  that  the  Appellant  appeared  and  took  his  chance  of  success 
or  failure  on  the  merits,  and  after  that  cannot  object  that  he  is 
not  properly  made  a  party ;  secondly,  that  he  has  never  applied 
to  discharge  the  order  for  service ;  and  thirdly,  that  the  appeal  is 
out  of  time.  I  shall  say  nothing  about  the  third  objection,  but 
the  first  and  second  are  of  some  importance.  When  the  Defendant 
was  served  with  the  order  of  Mr.  Justice  Chayles,  if  he  objected 
to  it,  he  ought  to  have  moved  to  discharge  it.  He  could  not 
apply  for  that  purpose  to  Mr.  Justice  Charles,  who  had  ceased  to 
sit  as  Vacation  Judge,  and  it  was  contended  that  according  to 
Order  lxiii.,  rule  12,  he  could  not  apply  to  Mr.  Justice  Chitty,  as 
he  was  not  the  Judge  who  made  the  order.  But  that  rule  does 
not  apply  to  an  ex  parte  order.  To  whom,  then,  should  the  appli- 
cation have  been  made?  As  the  vacation  was  over,  it  should 
have  been  made  to  Mr.  Justice  Chitty,  to  whose  Court  the  action 
was  attached.  Order  lxiii.,  rule  12,  only  applies  to  reversing  or 
varying  an  order  made  by  a  Vacation  Judge;  discharging  an 
order  is  not  the  same  thing  as  reversing  or  varying  an  order, 
it  does  not  go  on  the  ground  that  there  has  been  an  erroneous 
decision,  but  on  the  ground  that  the  opposing  party  has  not  had 
an  opportunity  of  being  heard.  I  am,  therefore,  of  opinion,  that 
an  application  to  this  Court,  not  being  an  appeal  from  the  Court 
to  which  the  application  ought  to  have  been  made,  is  irregular. 
Then  as  to  the  second  objection.  The  order  for  service  gave 
leave  to  serve  at  the  same  time  notice  of  motion  for  the  8th  of 
June,  and  the  writ  and  notice  of  motion  were  served  on  the  4th 
in  the  manner  authorized  by  the  order.  The  Defendant  appears 
by  counsel  and  gets  the  motion  to  stand  over  for  a  week,  then  at 
the  end  of  the  week  it  stands  over  again  at  his  request.  Whether 
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his  counsel  addressed  the  Court  or  not  is  immaterial.  On  the 
23rd  of  June,  both  parties  having  filed  affidavits,  the  motion  cama 
on,  and  counsel  appeared  for  the  Defendant  and  argued  the  case. 
During  the  argument  an  objection  was  taken  to  the  order  of  the 
28th  of  May,  which  objection  Mr.  Justice  Chitty  very  properly 
refused  to  entertain,  as  there  was  no  motion  to  discharge  the 
order.  The  Defendant's  counsel  did  not,  even  then,  say  "we  are 
not  properly  here,"  they  argued  the  case  on  the  merits,  which 
they  had  no  right  to  do  except  upon  the  footing  of  the  Defendant 
being  a  party.  After  this,  I  am  of  opinion  that  he  cannot  be 
heard  to  say  that  he  was  not  properly  served. 


BowEN,  L.J. : — 

I  am  of  the  same  opinion. 


Fey,  L.J.  :— 

I  also  agree.  The  proper  course  to  be  taken  by  a  defendant 
who  objects  to  the  service  is  pointed  out  by  Order  xii.,  rule  30. 
He  need  not  now  enter  a  conditional  appearance,  but  he  must 
move  to  discharge  the  order  authorizing  the  service. 


Solicitors  for  the  Plaintiffs :  Foss  Ledsam. 
Solicitors  for  the  Defendant :  Piesse  &  Son. 


H.  C.  J. 
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Will — Precatory  Trust — "  It  is  my  desire  that  she  alloiusy 

The  doctrine  of  precatory  trusts  is  not  to  be  extended,  and,  in  consider- 
ing whether  precatory  words  create  a  trust,  the  Court  will  not  look  only 
to  particular  expressions,  but  see  whether  on  the  whole  will  the  testator's 
intention  was  to  create  a  trust,  and  regard  will  be  had  to  any  embarrass- 
ment and  difficulty  which  would  arise  from  a  trust. 

A  testatrix  gave  all  her  property  real  and  personal  to  her  daughter  "  her 
iieirs  and  assigns ;  and  it  is  my  desire  that  she  allows  to  A.  G.  an  annuity 
of  £25  during  her  life,  and  that  A,  G.  shall  if  she  desire  it  have  the  use  of 
such  portions  of  my  household  furniture  as  may  not  be  required  by  my 
'daughter."    The  daughter  and  her  husband  were  appointed  executors  : — 

Held  (reversing  the  decision  of  the  Vice-Chancellor  of  the  County  Pala- 
tine), that  no  trust  or  obligation  to  pay  the  annuity  was  imposed  upon  the 
daughter,  but  that  there  was  only  a  request  to  the  daughter,  not  binding 
her  in  law,  to  make  that  provision  for  ^.  G. 

MaBY  ANN  DIGGLES,  widow,  made  her  will,  dated  the  4th  of 
August,  1868,  as  follows  : — "  I  give,  devise  and  bequeath  all  my 
real  and  personal  property  and  effects  unto  my  daughter  Frances 
Edmandson,  her  heirs  and  assigns,  and  it  is  my  desire  that  she  allows 
to  my  relative  and  companion,  Anne  Gregory,  now  residing  with 
me,  an  annuity  of  £25  during  her  life,  and  that  the  said  Anne 
Gregory  shall  if  she  desire  it  have  the  use  of  such  portions  of  my 
household  furniture,  linen,  &c.,  as  may  not  be  required  by  my 
daughter  Frances  Edmondson.  I  desire  that  my  gold  watch  may 
be  given  to  my  grandson  Alfred  Thomas  Fdmondson,  and  my 
small  diamond  and  emerald  ring  to  my  granddaughter  Frances 
Mary  Edmondson.  And  I  hereby  appoint  my  said  daughter 
Frances  Edmondson  and  her  husband  Alfred  Edmondson  executrix 
and  executor  of  this  my  will." 

The  testatrix  died  on  the  16th  of  September,  1872,  and  the 
will  was  proved  by  Alfred  Edmoridson,  power  being  reserved  to 
Frances  Edmondson. 

The  £25  a  year  was  paid  to  Anne  Gregory  down  to  1883.  The 
payment  was  then  discontinued,  and  in  March,  1886,  Anne  Gregory 
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commenced  this  action  in  tlie  Court  of  Chancery  of  the  County 
Palatine  against  Mr.  and  Mrs.  Edmondson^  claiming  (1)  payment 
by  the  Defendants  of  the  arrears  of  the  annuity  and  of  a  suffi- 
cient sum  to  purchase  a  government  annuity  of  £25  for  her  life, 
or  the  appropriation  of  a  sufficient  sum  to  meet  the  annuity,  and 
(2)  administration,  if  necessary,  of  the  real  and  personal  estate  of 
the  testatrix,  on  the  footing  of  wilful  default. 

The  Vice-Chancellor  of  the  County  Palatine  on  the  15th  of 
March,  1887,  made  an  order  declaring  that  Mrs.  Edmondson 
became  entitled  to  the  real  and  personal  property  and  effects  of 
the  testatrix  subject  to  a  valid  trust  to  pay  thereout  to  the  Plain- 
tiff an  annuity  of  £25  during  her  life.  The  order  went  on  to 
direct  administration  of  the  estate  on  the  footing  of  wilful  default 
as  against  Alfred  Edmondson  (1). 


(1)  1887.  March  15.  Vice-Chan- 
cellor Bristowe  after  stating  the  will 
proceeded  as  follows  : — 

The  question  is  whether  that  ex- 
pression of  desire  constitutes  a  suffi- 
cient trust  in  favour  of  Miss  Anne 
Gregory  of  the  annuity  of  £25  a  year. 
It  is  contended  on  behalf  of  Mr.  and 
Mrs.  Edmondson  that  it  amounts  to 
nothing  more  than  the  expression  of  a 
wish  not  binding  on  them,  and  that, 
having  regard  to  the  decisions  on  the 
subject,  it  cannot  be  held  to  create  a 
good  trust  in  favour  of  Miss  Gregory. 
It  must  be  admitted  that  the  tendency 
of  recent  decisions  is  to  restrict  and 
not  to  extend  the  doctrine  that  a  trust 
is  created  by  words  expressing  only  a 
recommendation  or  wish,  but  here  we 
have  an  expression  which  has  been 
held  in  several  instances  to  constitute 
a  trust,  viz.,  "  it  is  my  desire."  It 
was  strongly  urged  by  Mr.  Neville 
that  the  words  "  that  she  allows " 
which  immediately  follow,  make  a 
difference  between  this  and  any  other 
decision,  and  ought  to  have  the  effect 
ol  cutting  down  the  meaning  and  effect 
of  the  word  "  desire  "  into  a  mere  ex- 
pression of  a  wish  on  the  part  of  the 


testatrix  that  Mrs.  Edmondson  should 
allow  £25  a  year.  I  have  not  been 
able  to  find  in  the  cases  any  authority 
on  the  effect  of  the  word  "  allow," 
and  I  am  obliged  to  Mr.  Botch  for  the 
interpretation  of  it  which  he  has  given 
from  the  dictionaries — "  grant,  give, 
afford,  yield."  The  allowance  of  costs 
gives  an  absolute  right  to  payment, 
you  get  your  allocatur,  and  you  get 
the  costs  thereby  allowed.  It  there- 
fore must  be  carefully  considered  what 
is  or  what  is  not  to  fall  within  these 
words  "  I  desire  that  she  allows."  In 
the  case  of  Mason  v.  Limhury,  cited 
Amb.  4,  A.  by  will  gave  £2000  to  B., 
which  he  "  desired  him  at  his  death 
to  give  to  his  son  and  his  children 
and  the  children  of  his  daughter  as  he 
should  think  fit."  B.  died  before  the 
testator,  but  it  was  held  that  there 
was  a  good  trust  of  the  £2000,  and 
that  the  beneficiaries  were  entitled  to 
it.  Another  case  is  Vernon  v.  Vernon 
(Amb.  4)  where  a  testator  desired  and 
earnestly  requested  his  son  to  make 
up  his  mother's  jointure  to  £500  a 
year.  That  was  held  an  absolute  trust. 
That  case  shews  that  the  word  "de- 
sire" which  we  have  here,  is  sufl&cient 
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The  Plaintiff  appealed,  asking  for  an  order  in  the  terms  of  the 
claim.  The  Defendants  gave  notice  that  they  should  contend 
that  the  judgment,  so  far  as  it  declared  a  trust  in  favour  of  the 
Plaintiff,  should  be  reversed,  and  that  the  order  directing  accounts 
and  inquiries  should  be  discharged  and  the  action  dismissed. 

Botch,  for  the  Appellant : — 

No  precise  form  of  words  is  requisite  to  create  a  trust,  and 
words  of  request  are  sufficient  if  the  subject  and  object  are 
defined.  The  Vice-Chancellor  went  chiefly  on  Mason  v.  Limhury, 
cited  Amb.  p.  4,  where  the  words  were,  "I  desire  him  to  give." 
None  of  the  later  cases  affect  that  decision.  There  is  no  distinc-  - 
tion  to  be  drawn  between  "  give  "  and  "  allow."  The  residuary 
legatee  has  spent  the  assets,  and  then  says,  "  You  have  been 
paid  as  long  as  there  were  assets  to  pay  you,  and  you  cannot  be 
paid  any  longer."  I  ask  for  a  judgment  de  hoiiis  propriis.  The 
assets  being  charged  with  my  annuity  the  executor  had  no  right 
to  hand  them  over  to  the  residuary  legatee  without  providing  for 
the  annuity. 

Neville,  Q.C.,  and  Horridge,  for  the  Defendants,  were  desired 
by  the  Court  to  confine  themselves  to  the  question  whether  there 
was  a  binding  trust  or  charge : — 

The  tide  has  completely  set  against  raising  a  trust  from 
precatory  expressions.    The  Court  will  now  put  a  reasonable 
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to  constitute  a  trust,  and  I  do  not  find 
any  decision  to  the  contrary.  I  think 
it  is  also  clear  that  the  word  "  desire  " 
creates  a  good  trust  if  the  word  follow- 
ing is  "  give  "  or  "  pay."  The  question 
is  whether  the  word  "  allow  "  is  such 
a  strong  word  as  to  cut  down  the 
meaning  of  the  word  desire."  The 
later  cases  shew  that  the  doctrine  of 
precatory  trusts  is  not  to  be  extended  : 
Lamhe  v.  Eames  (Law  Kep.  6  Ch.  597); 
Stead  V.  Mellor  (5  Ch.  D.  225) ;  In  re 
Adams  and  the  Kensington  Vestry  (24 
Ch.  D.  199 ;  27  Ch.  D.  394)  ;  but  in  all 
those  cases  the  language  was  much  less 


in  favour  of  the  creation  of  a  trust 
than  here.  I  have  come  to  the  con- 
clusion that  the  word  "desire"  is 
sufficient  to  create  a  trust  unless  there 
is  anything  to  cut  down  its  meaning. 
After  careful  consideration  I  cannot 
come  to  any  conclusion  other  than 
that  the  testatrix  meant  to  make  an 
imperative  direction  for  the  payment 
of  the  annuity  to  Anne  Gregory,  that 
the  word  "  allow  "  is  not  enough  to 
cut  down  the  effect  of  the  word 
"  desire,"  and  that  the  words  "  it  is 
my  desire  that  she  allows  "  amount  to 
"  I  direct  her  to  pay." 
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C.  A.  construction  on  the  will,  and  see  whether  the  testator  intended 
1888  anything  more  than  a  recommendation  which  the  legatee  was  at 
In  re  liberty  to  disregard:  In  re  Adams  and  the  Kensington  Vestry  (1). 
There  is  here  nothing  but  an  expression  of  a  wish  that  the 
daughter  would  make  an  allowance  of  £25  a  year,  and  she  did  so 
as  long  as  she  could  afford  it. 

[They  were  then  stopped  by  the  Court.] 

Botch,  in  reply  : — 

In  the  case  referred  to  the  amount  was  uncertain ;  here  the 
amount  as  well  as  the  object  is  ascertained. 

Cotton,  L.J. : — 

This  is  an  appeal  from  a  judgment  of  the  Yice-Chancellor  of 
the  County  Palatine,  who  has  directed  accounts  and  inquiries  as 
to  the  estate  of  Mrs.  Biggies  at  the  suit  of  Anne  Gregory,  who 
claims  to  be  entitled  to  an  annuity  of  £25  under  her  will.  The 
question  is,  whether  upon  the  true  construction  of  the  will  Anne 
Gregory  was  a  legatee.  I  think  that  the  testatrix  clearly  did  not 
intend  the  £25  a  year  to  be  provided  for  by  the  executors  in  the 
discharge  of  their  duties  as  such.  The  Yice-Chancellor  has 
directed  accounts  of  the  estate,  and  the  Appellant,  who  asks  for 
more  than  the  Yice-Chancellor  gave  her,  contends  that  it  was 
the  duty  of  the  executors  to  set  aside  a  sufficient  part  of  the 
assets  to  provide  for  the  annuity,  before  handing  over  the  residue 
to  the  residuary  legatee.  This  contention,  in  my  opinion,  is 
unfounded.  The  direction,  if  binding  direction  there  be,  is  one 
to  be  performed  by  the  residuary  legatee  and  not  by  the  execu- 
tors. But  does  it  impose  any  trust  or  duty  on  her  as  the  Yice- 
Chancellor  has  held  that  it  does  ?  I  think  not.  I  think  that 
what  the  testatrix  meant  was,  to  leave  all  her  property  to  her 
daughter,  with  the  expression  of  a  wish  that  she  would  allow 
Anne  Gregory  £25  a  year,  and  give  her  any  part  of  the  furniture 
which  she  did  not  want.  She  means  to  put  her  daughter  in  her 
own  place,  saying,  I  ask  you  to  make  what  I  think  would  be  a 
proper  provision  for  Anne  Gregory,''  but  without  intending  to 
bind  her  to  do  so.  Construing  the  will  without  reference  to  the 
(1)  27  Ch.  D.  394. 
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authorities  I  think  that  is  its  true  construction.  It  is  said,  how-  C.  A. 
ever,  that  the  authorities  support  the  Appellant's  contention.  No  1888 
doubt  in  the  old  cases  slight  expressions  were  laid  hold  of  to  jnre 
create  a  trust,  but  the  recent  authorities  have  gone  the  other 
way.  I  adhere  to  what  I  said  in  Li  re  Adams  and  the  Kensington 
Vestry  (1):  "Having  regard  to  the  later  decisions,  we  must  not 
extend  the  old  cases  in  any  way,  or  rely  upon  the  mere  use  of 
any  particular  words,  but,  considering  all  the  words  which  are 
used,  we  have  to  see  what  is  their  true  effect,  and  what  was  the 
intention  of  the  testator  as  expressed  in  his  will."  A  reasonable 
construction  is  to  be  given  to  the  will ;  and  in  my  opinion  upon 
the  reasonable  construction  of  this  will  the  testatrix  cannot  be 
held  to  have  intended  to  give  a  binding  direction.  In  my  judg- 
ment, therefore,  the  action  must  be  dismissed. 

Bo  WEN,  L.J. : — 

In  my  opinion  this  will  creates  neither  a  trust  nor  a  charge  as  to 
the  annuity  of  £25.  It  is  urged  that  it  has  not  been  uncommon 
to  translate  words  of  desire  or  request  into  words  imposing  an 
obligation,  and  it  is  said  that  this  will  be  done  where  the  pro- 
perty and  the  object  are  certain.  But  just  as  uncertainty  of  the 
property  and  object  are  reasons  for  not  construing  the  will  as 
creating  a  trust,  so  also  the  fact  that  a  trust  would  cause  embar- 
rassment and  difficulty  is  a  reason  for  coming  to  the  same  con- 
clusion. No  duty  as  to  this  annuity  is  imposed  on  the  executor. 
Was  it,  then,  the  duty  of  the  residuary  legatee  to  set  apart  a  sum 
to  meet  this  annuity  ?  I  think  the  true  view  of  this  will  is  that 
no  obligation  at  all  was  imposed  on  the  residuary  legatee,  but  only 
a-  request  made  to  her,  making  it  merely  her  moral  duty  to  pay 
reasonable  attention  to  the  wishes  of  the  testatrix.  The  direction 
is  remarkably  expressed  :  "  My  desire  is  that  she  allows,"  which 
seems  to  import  that  the  daughter  is  to  exercise  some  choice. 
What  found  its  way  to  Anne  Gregory  was  to  be  dependent  on  the 
action  of  the  daughter.  My  view  is  strengthened  by  the  clause 
as  to  the  furniture,  which  can  only  be  construed  as  referring  to 
the  use  during  her  life  of  such  parts  of  the  furniture  as  the 
daughter  thinks  fit.  I  think  that  there  is  nothing  more  in  the 
(1)  27  Ch.  D.  394,  410. 
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0.  A.      will  than  the  expression  of  a  hope  that  this  kindness  will  be 
1888       shewn  to  Anne  Gregory,  and  that  no  obligation  is  imposed. 

In  re 

DiGGLES,     x!  KY,  ±j.  J . : — 

Gregory       j  ^-^^  same  opinion,  and  if  we  were  not  differing  from 

Edmondson.        Judge  below  I  should  add  nothing.    The  testatrix  gives  all 
her  real  and  personal  property  and  effects  to  her  daughter. 
Under  this  gift  the  daughter  would  take  the  whole  in  specie. 
The  testatrix  then  says :  "  And  it  is  my  desire  that  she  allows  to 
Amie  Gregory  an  annuity  of  £25  during  her  life."    According  to 
the  ordinary  meaning  of  the  English  language  this  only  expresses 
a  desire  and  does  not  import  a  trust  or  charge.    Moreover,  the 
expression  "  that  she  allows  "  implies  a  certain  amount  of  discre- 
tion in  the  daughter.    Now  consider  the  inconvenience  of  what 
we  are  asked  to  decide,  that  there  is  a  precatory  trust  affecting 
the  whole  property — that  the  whole  property  is  held  in  trust  to 
pay  £25  a  year  to  Anne  Gregory  for  her  life.  No  fund  is  directed 
to  be  set  apart,  so  if  there  be  a  trust,  it  is  a  trust  affecting  the 
whole  property.  If  so,  the  residuary  legatee  could  not  sell  a  bed- 
stead or  give  away  a  ring  without  committing  a  breach  of  trust. 
This  is  a  monstrous  result,  and  we  ought  not  so  to  decide  unless 
we  are  forced  to  it  by  the  authorities,  and  I  do  not  think  that 
any  case  goes  such  a  length.    In  Mason  v.  Limhury  (1)  there 
was  no  difficulty  in  givingjeffect  to  the  gift  of  the  £2000,  the 
difficulties  which  occur  in  the  present  case  did  not  exist  there. 
The  later  cases  have  established  the  reasonable  rule  that  the 
Court  is  to  consider  in  each  particular  case  what  was  the  testa- 
tor's intention.    Construing  this  will  according  to  the  ordinary 
use  of  the  English  language,  I  think  that  the  testatrix  did  not 
mean  to  tie  up  her  whole  property  during  the  life  of  Anne  Gre- 
gory, but  to  give  it  absolutely  to  her  daughter,  trusting  to  her 
affection  and  honour  to  make  such  allowance  to  Anne  Gregory  as 
she  mentioned  in  her  will. 

Solicitors  for  Plaintiff :  Pritchard  &  Co.,  agents  for  Payne  & 
Frodsliam,  Liverpool. 

Solicitors  for  Defendants :  Jaques  &  Co.,  agents  for  C.  C.  Veane, 
Liverpool. 

(1)  Cited  Amb.  p.  4. 

H.  a  J. 
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In  re  LAND  DEVELOPMENT  ASSOCIATION.  C.  A. 

KENT'S  CASE. 

Juhj  14,  16, 

Company — Shares — Payment  in  Cash — Agreement  to  apply  Deht  owed  hut  not  17, 

payable  hy  Company  to  Shareholder  in  payment  of  future  Calls — Pending   

Petition  to  wind  up — Fraudulent  Preference — Companies  Act^  1867  (30  &  31 
Vict.  c.  131),  s.  25  lEevised  Ed.  Statutes,  vol.  xv.,  p.  628]. 

By  the  articles  of  association  of  a  company  the  directors  were  empowered 
to  receive  from  any  member  willing  to  advance  the  same  all  or  any  part  of 
the  moneys  due  upon  his  shares  beyond  the  sums  actually  called  for.  K., 
a  shareholder  in,  and  formerly  the  managing  director  of,  the  company,  on 
the  2nd  of  April,  1886,  took  an  assignment  from  a  creditor  of  the  company 
of  a  debt  of  the  company's  payable  by  instalments,  none  of  which  were  at 
that  time  due,  and  requested  the  directors  to  apply  a  sufficient  part  of  the 
debt  in  paying  in  full  the  shares  standing  in  his  name,  on  which  shares  no 
call  was  at  that  time  payable.  The  directors  on  the  same  day  passed 
resolutions  that  the  seal  of  the  company  should  be  affixed  to  the  assign- 
ment, and  that  the  debt  assigned  should  be  applied  in  paying  up  in  full 
TT.'s  shares.  Nothing  further  was  done  to  carry  the  transaction  into  effect; 
there  was  no  entry  in  reference  to  it  in  the  books  of  the  company  other 
than  the  minute  of  these  resolutions,  nor  was  any  contract  registered  as  to 
the  shares  within  sect.  25  of  the  Companies  Act,  1867. 

At  the  time  of  this  transaction  a  petition  for  the  winding-up  of  the 
company  presented  by  K.  on  the  13th  of  March,  was  still  pending.  This 
petition  was  withdrawn  on  the  17th  of  April,  but  upon  another  creditor's 
petition  presented  meanwhile  on  the  5th  of  April,  an  order  to  wind  up  the 
company  was  made  on  the  20th  of  April : — 

Held  (affirming  the  decision  of  Kay,  J.),  that  as  neither  the  debt 
purchased  nor  the  calls  unpaid  were  debts  payable  in  praescn  ti  the  transac- 
tion of  the  2nd  of  April,  1886,  was  not  equivalent  to,  and  would  not 
support  a  plea  of  payment  in  cash  on  the  shares  within  the  principles  of 
Spargd's  Case  (1)  and  White's  Case  (2) ;  and  therefore  that  K.  was  liable 
for  calls  made  in  the  winding-up  in  respect  of  the  shares. 

Ferrao's  Case  (3)  distinguished. 

Eeld,  also,  that  the  transaction  of  the  2nd  of  April,  1886,  was  invalid 
as  a  fraudulent  preference  of  K.  over  the  other  creditors  of  the  company 
within  sect.  164  of  the  Companies  Act,  1867. 

•  Per  Cotton,  L.J.  : — The  164:th  section  of  the  Companies  Act,  1862, 
cannot  be  construed  as  having  now  imported  into  it  the  38th  section  of 
the  Bankruptcy  Act,  1883,  as  to  mutual  credit  and  set-off. 

This  was  an  appeal  from  a  decision  of  Mr.  Justice  Katj  (4). 

Mr.  Horace  Kent  was  the  holder  of  811  £10  shares  in,  and  had 
been  the  managing  director  of,  this  association. 

(1)  Law  Kep.  8  Ch.  407.  (3)  Law  Eep.  9  Ch.  355. 

(2)  12  Ch.  D.  511.  (4)  37  Ch.  D.  508. 
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0.  A.         By  the  articles  of  association  the  directors  were  empowered  to 
1888       "  receive  from  any  member  willing  to  advance  the  same,  all  or 
Kent's  Case,  any  part  of  the  moneys  due  upon  the  share  or  shares  held  by 
him  beyond  the  sums  actually  called  for." 

Early  in  1886  the  association  was  indebted  to  one  Eichhoh  in 
the  sum  of  about  £16,000,  payable  by  instalments,  the  first  of 
which  fell  due  on  the  30th  of  June,  1886,  and  Kent  had  agreed 
to  purchase  the  debt  from  Eichhoh.  On  the  13th  of  March, 
1886,  Kent  presented  a  creditor's  petition  to  wind  up  the  com- 
pany, but  such  petition  was  not  advertised.  On  the  2nd  of  April 
Kent  took  an  assignment  of  Eichhoh^ s  debt,  and  at  a  meeting  of 
the  directors  of  the  company  on  that  day  it  was  resolved  "  that  the 
seal  of  the  association  be  affixed  to  the  assignment  from  Mr.  W. 
Eichhoh  to  Mr.  Horace  Kent  of  the  association's  indebtedness  to 
Mr.  W.  Eichhoh  as  expressed  therein."  Kent  the  same  day  wrote 
to  the  directors  requesting  them  to  transfer  from  the  amount  due 
in  respect  of  the  debt  a  sum  sufficient  to  pay  up  his  shares  in 
full.  The  directors  the  same  day  passed  a  resolution  "  that  the 
debt  assigned  by  Mr.  Eichhoh  to  Mr.  Kent  as  aforesaid  should  be 
applied  in  paying  up  in  full  the  shares  mentioned  in  Mr.  Kent's 
letter  of  this  date."  Nothing  further  was  done  to  carry  the 
transaction  into  effect,  and  there  was  no  entry  in  reference  to  it 
in  the  books  of  the  company  other  than  the  minute  of  the  reso- 
lution, nor  was  any  contract  registered  as  to  the  shares  within 
sect.  25  of  the  Companies  Act,  1867.  At  this  time  £1  per  share 
remained  uncalled  on  Kent's  shares.  His  petition  was  withdrawn 
on  the  17th  of  April,  but  on  another  petition  which  had  been 
presented  on  the  5th  of  April,  an  order  to  wind  up  the  associa- 
tion was  made  on  the  20th  of  April,  1886.  Kent's  name  was 
placed  upon  the  list  of  contributories ;  and  upon  a  summons 
taken  out  by  the  liquidator  to  enforce  a  call  of  £1  per  share 
made  in  the  winding-up  in  respect  of  his  shares,  it  was  held  by 
Mr.  Justice  Kay  that  the  transaction  between  Kent  and  the 
directors  not  having  been  carried  into  effect  by  any  entry  in  the 
books  of  the  company,  shewing  that  the  shares  had  been  fully 
paid  up,  or  by  any  other  step  beyond  the  resolution,  rested  in 
agreement  only,  and  did  not  amount  to  a  payment  within  sect.  25 
of  the  Companies  Act,  1867 ;  and  that  the  agreement  (even  if  it 
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would  otherwise  satisfy  the  terms  of  the  statute),  not  having      0.  A. 
been  registered  Kent  was  liable  to  the  calls  (1).  1888 
Kent  appealed.  Kent's  Case. 

The  Appellant  Kent,  in  person,  addressed  the  same  arguments 
to  the  Court  that  he  made  use  of  in  the  Court  below,  and  con- 
tended that  the  £811  must  be  treated  as  paid  within  the  principle 
of  Spargo's  Case  (2)  and  Ferraos  Case  (3).  He  also  contended 
that  a  company  might  properly  enter  into  an  agreement  with  one 
of  its  shareholders  that  the  amount  unpaid  up  upon  his  shares 
should  be  treated  as  a  debt  due  from  the  shareholder  to  the 
company,  even  although  such  amount  had  not  actually  been 
called  up ;  and  might  also  agree  that  a  debt  due  from  the  com- 
pany to  such  shareholder  should  be  applied  pro  tanto  in  crediting 
the  shareholder  in  satisfaction  and  discharge  of  the  debt  so  due 
from  him  ;  and  he  maintained  that  this  was  exactly  what  had  been 
done  in  his  case,  and  that  it  was  equivalent  to  payment  in  cash 
within  the  meaning  of  the  25th  section  of  the  Companies  Act  of 
1867.  He  referred  to  the  judgment  of  MelUsh,  L.J.,  in  FotJier- 
gilVs  Case  (4),  and  to  Ex  parte  Bentley  (5) ;  White's  Case  (G)  ;  and 
In  re  Barrow-in-Furness  and  Northern  Counties  Land  and  Invest- 
ment Company  (7). 

Marten,  Q.C.,  and  Ytvnon  B.  Smith,  for  the  official  liqui- 
dator : — 

On  the  2nd  of  April,  1886,  there  was  no  debt  due  and  payable 
hj  Eiehhoh  to  the  company;  neither  was  there  anything  due  and 
payable  by  Kent  to  the  company  in  respect  of  his  shares.  There 
was  not  a  hondfide  debt  payable  in  money  at  once,  on  the  one  hand, 
and  a  hondfide  liability  to  pay  money  at  once  on  the  shares  on  the 
other,  and  consequently  the  case  does  not  come  within  the  prin- 
ciples of  Spar  go's  Casp.,  and  Ferrao's  Case;  Calisher's  Case  (8); 
BlacTis  Case  (9) ;  In  re  Whitehouse  <£•  Co.  (10).  Again,  on  the 
2nd  of  April  a  petition  to  wind  up  this  company,  presented  by 

(1)  37  Ch.  D.  508.  (6)  12  Ch.  D.  511,  517. 

(2)  Law  Rep.  8  Ch.  407.  (7)  14  Ch.  D.  400. 

(3;  Ibid.  9  Ch.  355.  (8)  Law  Hep.  5  Eq.  214. 

(4)  Ibid.  8  Ch.  270,  282.  (9)  Ibid.  8  Ch.  254. 

(5)  12  Ch.  D.  h50.  (10)  9  Ch.  D.  595. 
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01  A.  Kentj  was  actually  pending,  and  although  that  petition  was  with- 
1888  drawn  on  the  17th  of  April,  an  order  to  wind  up  the  company 
Kent's  Case,  was  made  on  the  20th  of  April  upon  another  petition  which  had 
meanwhile  been  presented  by  a  creditor  on  the  5th  of  April.  So 
that  at  the  time  the  transaction  relied  on  by  the  Appellant  took 
place  the  company  were  commercially  insolvent  and  unable  to 
pay  their  debts  as  they  became  due.  Under  those  circumstances 
a  transaction  by  which  Kent^  a  shareholder  and  ex-managing- 
director,  cognizant  of  all  the  affairs  of  the  company,  relieved 
himself  of  a  large  liability,  and  obtained  payment  of  20s.  in  the 
pound  upon  his  debt  was  a  fraudulent  preference  of  Kent  over 
the  other  creditors  of  the  company  and  cannot  stand :  Companies 
Act,  1862,  sect.  164 :  Bankruptcy  Act,  1883,  sect.  48 ;  Eahershon's 
Case  (1) ;  Gaslight  Improvement  Company  v.  Terrell  (2) ;  SyJces* 
Case  (3). 

Kent,  in  reply. — 

This  was  not  a  fraudulent  preference,  but  a  set-off  of  one  debt 
against  another  :  Banhruptcy  Act,  1883,  sect.  38.  The  position  of 
the  company  was  improved  by  the  transaction,  and  the  petition 
which  was  withdrawn  on  the  17th  of  April,  had  never  been 
verified,  so  it  was  not  in  reality  a  pending  petition  on  the  2nd  of 
April. 

Cotton,  L.J. : — 

This  is  an  appeal  from  a  decision  of  Kay,  J.,  holding  the 
Appellant  liable  to  £811  in  respect  of  calls  of  £1  per  share  in  the 
winding-up  of  this  company. 

The  Appellant  contends  that  this  sum  must,  though  not 
actually  paid  in  cash  to  the  company  before  it  was  wound  up, 
be  treated  as  paid  within  the  principles  of  Spargo's  Case  (4), 
and  other  cases,  because  there  has,  as  he  says,  been  that  which 
was  equivalent  to  payment,  viz.,  payment  by  the  company  of  a 
debt  owing  by  it  to  the  shareholder,  and  payment  by  the  share- 
holder of  a  call  for  which  he  was  liable  to  the  company.  The 
whole  question  turns,  of  course,  upon  the  25th  section  of  the 

(1)  Law  Rep.  5  Eq.  286.  (3)  Law  Eep.  13  Eq.  255. 

(2;  Ibid.  10  Eq.  1G8.  (4)  Ibid.  8  Ch.  407. 
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Companies  Act,  1867,  and  in  Spargos  Case,  James,  L.J.,  with  C.  A, 
his  usual  terseness  and  clearness,  expresses  himself  thus  (1)  : —  1888 
"  It  was  considered  that  there  was  mischief  in  collateral  con-  kbnt's  Case. 
tracts  of  that  kind  "  (that  is  to  say  payment  for  shares  by  cotto^L.j. 
providing  goods  on  an  agreement  to  provide  goods),  "  which 
deprived  creditors  of  the  remedies  which  they  would  expect  to 
have  against  persons  whose  names  they  saw  registered  on  the 
list  of  shareholders.  In  FothergilVs  Case  (2)  the  bargain  in  effect 
was  to  give  paid-up  shares  in  satisfaction  of  the  money  which  was 
to  be  paid  for  other  shares.  But  if  a  transaction  resulted  in  this, 
that  there  was  on  the  one  side  a  hond  fide  debt  payable  in  money 
at  once  for  the  purchase  of  property,  and  on  the  other  side  a  lonct 
fide  liability  to  pay  money  at  once  on  shares,  so  that  if  bank 
notes  had  been  handed  from  one  side  of  the  table  to  the  other  in 
payment  of  calls,  they  might  legitimately  have  been  handed 
back  in  payment  for  the  property,  it  did  appear  to  me  in  Fother- 
gilVs Case,  and  does  appear  to  me  now,  that  this  Act  of  Parlia- 
ment did  not  make  it  necessary  that  the  formality  should  be 
gone  through  of  the  money  being  handed  over  and  taken  back 
again ;  but  that  if  the  two  demands  are  set  off  against  each  other 
the  shares  have  been  paid  for  in  cash.  If  it  came  to  this,  that 
there  was  a  debt  in  money  payable  immediately  by  the  company 
to  the  shareholders,  and  an  equal  debt  payable  immediately  by 
the  shareholders  to  the  company,  and  that  each  was  accepted  in 
full  payment  of  the  other,  the  company  could  have  pleaded  pay- 
ment in  an  action  brought  against  them,  and  the  shareholder 
could  have  pleaded  payment  in  cash  in  a  corresponding  action 
brought  by  the  company  against  him  for  calls.  Supposing  the 
transaction  to  be  an  honest  transaction,  it  would  in  a  Court  of 
Law  be  sufficient  evidence  in  support  of  a  plea  of  payment  in 
cash,  and  it  appears  to  me  that  it  is  sufficient  for  this  Court 
sitting  in  a  winding-up  matter." 

MelUsh,  L.J.,  though  he  does  not  express  himself  in  exactly 
the  same  terms,  uses  language  which  must  be  considered  as 
assenting  to  the  view  taken  by  James,  L.J.,  for  he  says  (3)  : 

Nothing  is  clearer  than  that  if  parties  account  with  each  other, 

(1)  Law  Eep.  8  Ch.  412.  (2)  Law  Rep.  8  Ck.  270. 

(3)  Law  Eep.  8  Ch.  414. 
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C.  A.      and  sums  are  stated  to  be  due  on  one  side,  and  sums  to  an  equal 
1888       amount  due  on  the  other  side  on  that  account,  and  those  accounts 
Kent's  Case,  are  settled  by  both  parties,  it  is  exactly  the  same  thing  as  if  the 
Cotton,  L.J.   sums  due  on  both  sides  had  been  paid.    Indeed,  it  is  a  general 
rule  of  law,  that  in  every  case  where  a  transaction  resolves  itself 
into  paying  money  by  A.  to  B.,  and  then  handing  it  back  again 
by  B.  to  A.,  if  the  parties  meet  together  and  agree  to  set  one 
demand  against  the  other,  they  need  not  go  through  the  form 
and  ceremony  of  handing  the  money  backwards  and  forwards." 

In  Whites  Case  (1)  I  myself  expressed  the  same  view  at  consi- 
derable length,  saying  in  the  course  of  my  judgment  (2) :  "  That 
was  merely  allowing  substance  to  prevail  over  form,  that  is  to  say, 
that  it  should  not  be  necessary  in  such  a  case  for  the  company  to 
pay  their  debt  to  the  shareholder,  and  for  the  shareholder  to  pay 
his  debt  to  the  company,  either  by  giving  money  one  to  the 
other,  or  by  the  company  handing  over  a  cheque  to  the  share- 
holder and  his  handing  it  back  again." 

Let  us  now  apply  these  principles  to  the  present  case,  having 
regard  to  the  25th  section  of  the  Act  of  1867.  Here  there  were 
811  shares  standing  in  the  name  of  Kenty  and  there  was  a  pro- 
vision in  article  11  that  the  directors  might  receive  from  any 
member  willing  to  advance  the  same,  all  or  any  part  of  the 
moneys  due  upon  his  shares  beyond  the  sums  actually  called  for. 
At  the  time  in  question,  i.e.,  the  2nd  of  April,  1886,  no  call  had 
been  actually  made,  but  I  assume  for  the  purposes  of  my  judg- 
ment, that  there  was  at  that  date  a  debt  due  to  Eichhoh  from  the 
company  exceeding  the  amount  uncalled  upon  Kent's  811  shares. 
But  there  had  been  in  the  previous  year  an  agreement  between 
him  and  the  company  under  which  his  debt  was  payable  by 
instalments  at  certain  specified  times,  and  no  portion  of  it  was 
due  and  payable  on  the  2nd  of  April,  1886,  nor  until  the  30th 
of  June,  1886.  So  that  Kent  had  become  the  purchaser  of  a 
debt  owing,  but  not  then  immediately  payable,  and  there  was 
then  no  call  due  upon  his  shares.  [The  Lord  Justice  then  stated 
the  letter  written  by  Kent  on  the  2nd  of  April,  1886,  and  the  reso- 
lution passed  by  the  directors  on  the  same  day,  and  continued : — ] 

Can  that  transaction  be  said  in  any  way  to  support  the  plea 
(1)  12  Ch.  D.  511.  (2)  12  Ch.  D.  520. 
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of  payment  in  cash  ?    No.    The  debt  due  by  the  company  to      C.  A. 
Eicliliolz  was  not  payable,  at  all  events,  till  the  30th  of  June  ;  the  1888 
liability  on  the  shares  was  not  a  debt  payable  in  priesenh,  noi  Kent's  Case, 
until  the  directors  thought  fit  to  make  a  call,  or  until  a  winding-  ,cottonrL.j. 
up  order  should  be  made.    It  is  impossible,  therefore,  thatt  his 
can  be  in  substance  a  payment  by  the  company  to  Eichhoh,  and 
a  payment  back  again  by  Ketit,  as  his  transferee,  to  the  company 
within  the  principles  laid  down  by  James,  L.J.,  and  MelUsh,  L.J., 
in  Spargo's  Case(i).    It  was  not  a  payment  at  all,  but  a  mere  con- 
tract as  to  something  to  be  done  in  futuro.    As  to  what  was  said 
by  Kay,  J.,  as  to  the  absence  of  any  entry  in  the  books  of  the 
company,  I  think  that  if  there  had  been  an  entry  of  a  sum  paid 
by  the  company  to  Eichhoh,  and  then  of  a  sum  received  by  the 
company  from  Kent,  that  might  have  shewn  that  the  company 
had  treated  the  transaction  as  a  payment  to  Eichhoh  and  a 
receipt  through  Kent,  of  the  money  paid  to  Eichhoh.    But  that 
would  not  have  been  evidence  of  the  agreement  here  entered 
into,  which  was  a  mere  contract  as  to  something  to  be  done  m 
futuro.    It  might  have  been  evidence  of  a  different  agreement 
and  a  different  transaction.    But  there  was  no  such  entry  made 
before  the  winding-up.    And  after  the  commencement  of  the 
winding-up  no  entry  amounting  to  an  admission  of  payment 
and  receipt  could  be  made,  because  it  would  have  the  effect  of 
altering  the  relation  and  position  of  the  parties.  Upon  this  point 
Ferrao's  Case  (2)  does  not  in  any  way  support  the  contention 
of  Mr.  Kent,    It  is  true  that  in  that  case  there  were  no  calls 
actually  due  ;  but  the  Court  held  that  the  moment  the  company, 
in  pursuance  of  the  Judge*s  order,  made  the  entry  in  their  books 
crediting  Ferrao's  shares  with  the  £700,  that  moment  the  £700 
was  paid,  just  as  much  as  if  it  was  paid  in  cash.  And  that  ease  is 
entirely  different  from  the  present. 

Then  it  was  contended  that  we  ought  to  construe  the  resolu- 
tion of  the  directors  on  the  2nd  of  April  as  an  agreement  that 
Eichhoh'  debt  and  Kenfs  call  should  both  be  treated  as  pre- 
sently payable.  My  opinion  is  that  such  an  agreement  would 
not  have  been  within  article  11,  which  contemplates,  not  an 
arrangement  for  a  set-off  of  a  debt  by  the  company,  but  an  actual 

(1)  Law  Eep.  8  Ch.  407.  (2)  Law  Rep.  9  Ch.  355. 
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0.  A.      receipt  of  the  money  in  anticipation  of  its  being  called  up.  How- 
1888       ever,  in  my  opinion,  the  resolution  does  not  amount  to  an  agree- 
Kent's  Case,  ment  to  that  effect. 
Cott^^-J.  independently  of  these  considerations,  I  think  that  upon 

the  true  aspect  of  the  transactions  an  agreement  to  anticipate 
payment  of  the  debt  owing  to  Eichhoh  and  to  receive  by  anticipa- 
tion the  sum  still  payable  on  the  shares,  would  have  operated 
to  give  Kent,  as  Eichholz  assignee,  a  fraudulent  preference  over 
the  other  creditors  of  this  company.  For  I  come  to  the  con- 
clusion that  at  this  time  the  company  was  not  able  to  pay  its 
debts  when  they  became  due  with  its  own  money.  There  was 
a  petition  pending  which  was  filed  by  Mr.  Kent,  because  he 
thought  there  were  other  creditors  who  might  want  to  wind  up 
the  company,  and  three  days  after  the  transaction  in  question 
in  this  case  another  winding-up  petition  was  presented  on  which 
an  order  was  made  before  the  end  of  April,  so  we  should  be 
shutting  our  eyes  if  we  were  to  hold  that  this  transaction  was 
not  in  contemplation  of  the  winding-up.  We  have,  therefore, 
to  consider  the  effect  of  the  5a^^/^;r^/^^^c?/ ^ci^,  1883,  as  to  fraudulent 
preference.  [The  Lord  Justice  then  read  sect.  48  of  that  Act, 
and  sect.  164  of  the  Companies  Act,  1862,  and  continued : — ] 
This  transaction  giving  Kent,  as  EicTihoh*  assignee,  a  preference 
over  other  creditors  who  could  not  then  be  paid  in  full  is  a 
fraudulent  preference,  and  it  is  utterly  immaterial  that  the  debt 
owing  to  Eichhoh  was  for  a  larger  amount.  Then  it  is  said 
that  as  the  38th  section  of  the  Banhruptcy  Act,  1883,  allows 
in  the  case  of  an  individual  mutual  credit  and  set-off  of  debts 
and  only  requires  proof  for  the  balance,  there  is  here  no  fraudu- 
lent preference.  But  under  the  Winding-up  Acts  a  shareholder 
who  is  also  a  creditor  is  precluded  from  any  set-off  as  regards 
his  debt  after  the  commencement  of  the  winding-up.  And  this 
transaction  being  in  anticipation,  and  in  view  of  the  winding- 
up,  is  not  protected  in  any  way  by  that  law  of  bankruptcy.  In 
my  opinion,  therefore,  this  38th  section  will  not  prevent  any 
transaction  from  being  a  fraudulent  preference  which  would 
otherwise  be  so;  and  the  enactment  in  the  164th  section  of 
the  Companies  Act  of  1862,  that  that  shall  be  a  fraudulent  pre- 
ference in  the  case  of  a  company  which  would  be  a  fraudulent 
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preference  in  the  case  of  an  individual  trader  cannot  be  construed      0.  A. 
as  haying  now  imported  into  it  this  88th  section  of  the  Banh-  1888 
ruptc^j  Act.    Particularly  in  the  face  of  the  express  provision  Kent's  Case. 
in  the  Act  of  1862  that  shareholder  creditors  cannot  claim  in  cott^nTL.j. 
a  winding-up  in  competition  with  outside  creditors.     In  my 
opinion  this  case  is  somewhat  like  Sykes'  Case  (1),  where  the 
directors,  having  a  power  similar  to  that  in  this  case  to  receive 
by  anticipation  amounts  not  actually  called  up  on  shares,  adopted 
the  ingenious  contrivance  of  paying  into  a  bank  the  amounts 
remaining  uncalled  on  their  own  shares,  and  applying  the  money 
in  payment  of  their  own  fees,  claiming  both  to  keep  the  fees  and 
escape  the  liability  on  their  shares.    That  was  held  not  to  be  a 
hond  fide  transaction,  and  the  directors  were  not  relieved  from 
the  liability  on  their  shares. 

I  am  of  opinion,  therefore,  that  this  appeal  fails. 

Fky,  L.J.  :— 

In  this  case  the  Appellant  contends  that  he  has  paid  the  whole- 
amount  upon  his  shares,  and  he  relies  upon  the  instrument  of  the 
2nd  of  April,  1886,  and  the  resolution  agreed  to  by  the  directors 
of  the  company  of  that  date.  On  that  2nd  of  April,  1886,  the 
facts,  shortly  stated,  stood  thus :  Mr.  Eichliolz  had  certain  large 
claims  against  the  company,  and  Mr.  Kent  had  been  managing 
director  of  the  company.  A  certain  sum  of  £3000  was  payable 
by  Eichholz  on  the  30th  of  June  then  next,  an  unascertained 
balance  was  payable  in  the  December  following,  and  there  were 
two  large  sums  which  were  secured  by  debentures  of  the  company 
payable  on  the  1st  of  January,  1893.  Now  the  company  at  a 
meeting  of  the  directors  of  the  2nd  of  April  fixed  their  seal  to  a 
document  by  which  Mr.  Eichholz  purported  to  assign  to  Mr.  Kent 
the  four  sums  which  I  have  mentioned,  and  by  which  the  com- 
pany purported  to  ascertain  and  agree  with  Mr.  Eichholz  the 
balance  payable  in  December  at  the  sum  of  £3000  and  no  more. 
All  the  sums,  therefore,  of  which  Mr.  Kent  became  the  assignee 
under  that  instrument  were  sums  alleged  and  treated  by  the 
company  as  cleUta  in  prsesenfiy  solvenda  in  future.  Mr.  Kent 
was  the  owner  of  a  considerable  number  of  shares  in  this  com- 

(1)  Law  Eep.  13  Eq.  255. 
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C.  A.      pany,  upon  which  all  the  amounts  then  due  and  payable  had 
1888       been  paid;  and,  although  in  my  judgment  a  debt  existed  from 
Kent's  Case.  ^r.  Kent  to  the  company  in  respect  of  the  balance  unpaid  on 
FiyiT.j.     those  shares,  that  also  was  a  sum  not  payable  in  p-sesenti,  but  in 
futuro.    That  being  the  condition  of  things,  the  company  passed 
this  resolution  : — [The  Lord  Justice  then  read  the  resolution  of 
the  2nd  of  April  and  continued : — ] 

The  first  inquiry,  then,  is :  does  that  transaction  amount  to  a 
"  payment "  of  the  amount  unpaid  upon  Kent's  shares  within  the 
meaning  of  the  word  as  used  in  the  25th  section  of  the  Companiea 
Act,  1867  ?    If  we  were  at  liberty  to  have  recourse  to  the  very 
words  of  the  section,  no  question  could  arise.    There  is  no  pre- 
text or  suggestion  for  speaking  of  it  as  a  payment  in  cash  ;  but, 
the  effect  of  the  decisions  of  this  Court  in  FothergilVs  Case  (1), 
Spargo's  Case  (2),  and  Wliites  Case  (3),  has  been  to  strike  out  of  the 
statute  for  the  purpose  of  every  Court  bound  by  those  decisions 
those  words  "  in  cash  "  ;  and  as  this  Court  is  so  bound,  we  are 
not  at  liberty  to  have  recourse  to  these  words.    The  inquiry, 
therefore,  which  we  have  to  answer  is,  whether  the  transaction 
amounted  to  that  which  would  have  been  pleadable  as  payment 
in  a  plea  at  law ;  and  I  answer  without  hesitation  that  it  did  not, 
and  for  this  reason.    The  resolution  is  not  a  present  settlement 
of  the  accounts  between  the  parties.    Mr.  Kent  and  the  company 
did  not  come  face  to  face  with  one  another  and  actually  settle 
their  accounts.    All  the  resolution  does  is  this.    It  contemplates 
that  the  debt  assigned  by  EiekJioh,  which  was  payable  at  various 
future  dates,  shall  be  applied  to  paying  up  in  full  the  shares 
standing  in  Kent's  name.    That  appears  to  me  to  be,  according  to 
the  true  construction  character  and  nature  of  the  transaction, 
merely  a  stipulation  for  a  future  set-off  against  the  debt  due  by 
Kent  on  his  shares  of  the  debts  payable  by  the  company  to  Eicli- 
holz  as  and  when  they  become  payable. 

Now,  if  on  the  30th  of  June,  when  the  first  £3000  became  pay- 
able, the  company  had  made  an  entry  by  which  they  had,  on  a 
settlement  between  themselves  and  Kent,  treated  that  as  a  pay- 
ment by  Kent  upon  his  shares,  the  matter  might  have  stood  in  a 

(1)  Law  Eep.  8  Ch.  270.  (2)  Law  Eep.  8  Ch.  407. 

(3)  12  Ch.  D.  511. 
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different  position.  But  nothing  of  the  sort  was  done.  The  C.  A. 
transaction,  therefore,  in  my  judgment  does  not  amount  to  a  pay-  1888 
ment  within  the  25th  section  of  the  statute  of  1867.  Kent's  Case. 

But  supposing  it  were  a  payment,  it  was,  in  my  judgment,  void  Fr^Tj. 
as  a  fraudulent  preference,  because  the  company  were  at  that 
time,  according  to  the  conclusion  which  I  arrive  at  from  the  facts, 
unable  to  pay  their  debts  as  they  became  due  from  their  own 
moneys.  The  company  was,  to  use  the  words  of  Mr.  Kent  him- 
self, when  he  presented  the  first  petition  for  a  winding-up, 
"  commercially  insolvent  "  at  a  period  not  very  long  before  this, 
and,  although  it  is  true  that  in  the  interval  between  that  time 
and  the  2nd  of  April  the  arrangement  had  been  come  to  with 
Eichholz,  I  cannot  agree  with  Mr.  Kent  that  it  substantially  altered 
the  position  of  the  company,  and  I  think  that  the  description 
"  commercially  insolvent  "  which  he  employed  with  regard  to  the 
company  at  an  earlier  date  was  true  on  the  2nd  of  April.  If 
there  were  two  persons  who  were  familiar  with  the  whole  position 
of  this  company,  they  were,  I  suppose,  Eicliholz  and  Kent;  and 
Eichhoh  is  willing  to  sell  this  debt  of  £16,000  for  a  sum  of  £400 
paid  down,  Kent  covenanting  (guaranteed  as  to  a  part  of  it  by 
certain  other  gentlemen)  that  he  would  pay  £3500.  They, 
between  them,  estimate  the  solvency  of  the  company  on  the 
valuation  of  the  debts  of  the  company  at  about  5s.  in  the  pound. 
The  matter  does  not  rest  there.  At  the  date  I  am  speaking  of, 
the  2nd  of  April,  two  petitions  for  the  winding-up  of  the  com- 
pany had  already  been  presented,  and  very  shortly  afterwards  the 
company  was  wound  up  upon  another  petition  presented  on  the 
5th  of  April.  It  is  admitted  that  since  the  winding-up  of  the 
company  not  a  shilling  has  been  paid  to  the  creditors ;  and  it  is 
obvious  that  on  the  2nd  of  April  the  company  were  unable  to 
pay  their  debts  out  of  their  moneys  as  they  became  due ;  and 
tliat  the  object  of  the  transaction  was  to  give  to  Mr.  Kent,  by  setting- 
off  against  20s.  in  the  pound  which  he  would  have  had  to  pay 
upon  his  shares,  the  debt  which  had  been  valued  between  him- 
self and  Mr.  Eichhoh  at  5s.  in  the  pound,  a  preference  over  the 
other  creditors  of  the  company.  I  shall  not  elaborate  the  point, 
because  it  is  too  plain  for  discussion. 

But  even  apart  from  the  154:th  section  of  the  Companies  Act,  or 
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0.  A.      the  section  of  the  BanJcruptci/  Act  which  defines  fraudulent  pre- 
1888       ference,  it  seems  to  me  impossible  to  give  to  thi«  transaction  the 
KentVCase.  effect  which  Mr.  Kent  alleges.    It  was  sanctioned  at  a  meeting 
FrTTj  directors  held  on  the  2nd  of  April,  1886,  when  the  position  of 

— ~  the  company  and  its  difficulties  must  have  been  known  to  them. 
There  were  only  three  of  them  present,  Mr.  Shurley,  Mr.  Errolly 
and  Mr.  Butt,  and  Mr.  Shurley,  who  presided  as  chairman, 
had  agreed  to  assist  Mr.  Kent  in  this  transaction,  on  the  under- 
standing that  a  part  of  the  debt  should  be  applied  in  paying  up 
the  shares  then  standing  in  his  (Shurley's)  name  in  the  books  of 
the  said  company.  At  that  meeting,  not  only  is  the  sanction  of 
the  board  given  to  a  transfer  of  between  3000  and  4000  shares 
from  Mr.  Kent,  but  the  unascertained  balance  of  the  debt  due 
from  the  company  to  Mr.  Eichholz  is  then  and  there  settled, 
without  any  further  investigation,  so  far  as  appears,  although  we 
are  told  that  the  account  was  an  intricate  and  difficult  one,  at  a 
sum  of  £3000,  and  the  seal  of  the  company  is  put  to  the  acknow- 
ledgment of  that  matter.  Under  those  circumstances  I  think 
the  whole  transaction  was,  in  the  language  which  was  used  by 
Lord  Justice  James,  either  a  sham,  or  a  fraud,  or  a  deceit ;  and, 
independently  of  legislation,  I,  for  one,  should  decline  to  give  to 
that  transaction  the  effect  of  payment  as  between  the  company 
and  the  Appellant. 

For  these  reasons  I  am  clearly  of  opinion  that  the  appeal  must 
fail,  with  the  usual  result. 

Lopes,  L.J. : — 

Mr.  Kent  contends  his  shares  are  fully  paid  up.  This  depends 
upon  the  meaning  of  the  25th  section  of  the  Companies  Amend- 
ment Act,  1867.  I  think  the  meaning  and  object  of  that  section 
is  that  a  person  is  to  be  prohibited  from  contracting  that  shares 
issued  shall  be  paid  for  otherwise  than  in  cash,  except  by  a 
registered  contract.  Now  there  is  no  registered  contract  here, 
and  the  question  is  whether  or  not  there  has  been  a  payment 
in  cash.  Now  the  authorities  have  clearly  determined  what 
amounts  to  a  payment  in  cash.  They  have  determined  that  by 
a  payment  in  cash,  according  to  the  words  used  in  this  section, 
is  meant  any  such  transaction  as  would  in  an  action  at  law  for 
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calls  on  the  shares  support  a  plea  of  payment.    Therefore  the      C.  A. 
material  question  on  this  point  is  whether  the  transaction  that  1888 
took  place  on  the  2nd  of  April,  1886,  would  support  a  plea  of  pay-  Kent's  Case. 
ment.    "What  was  that  transaction — what  was  the  nature  of  it  ?  Lopes, 
It  appears  to  me  it  was  an  agreement  between  Mr.  Kent  and  the 
directors  that  a  certain  debt  due  to  him  from  the  company,  but 
not  payable  in  fvsesenti,  should  be  applied  to  his  liability,  not 
then  existing,  but  which  might  arise  at  some  future  time. 

Now,  is  this  a  payment,  or,  in  other  words,  would  it  support  a 
plea  of  payment  in  cash  for  calls  ?  It  is  to  be  observed  no  entry 
was  made  in  the  books,  and  there  is  no  writing  off  of  the  amount. 
I  am  clearly  of  opinion  it  would  not.  It  has  been  said  that  this 
case  is  like  Ferrao's  Case  (1),  and  Mr.  Kent  relies  on  Ferrao's  Case. 
I  cannot  see  that  Ferrao's  Case  assists  him.  On  the  contrary,  I 
think  it  is  against  him  ;  because  if  that  case  is  looked  at  it  would 
appear  that  the  principle  of  it  was  this.  It  was  not  held  in  that 
case  that  the  contract  or  the  Judge's  order  was  a  sufficient 
payment,  but  it  was  held  that  the  actual  writing  off  of  the 
amount  in  the  books  of  the  company  was  equivalent  to  payment. 
Now,  that  any  such  transfer  of  figures  would  amount  to  a  plea  of 
payment,  or  would  be  evidence  of  a  plea  of  payment,  is  clear,  and 
it  was  so  held  in  Ei/les  v.  Ellis  (2).  Then,  it  is  said,  assume  this 
to  be  a  payment,  it  would  be  bad  as  a  fraudulent  preference.  I  am 
clearly  of  opinion  the  transaction  of  the  2nd  of  April  did  amount 
to  a  fraudulent  preference.  It  appears  to  me  it  was  a  transaction 
carried  out  in  contemplation  of  the  winding-up,  with  the  view  of 
giving  a  particular  creditor  a  preference  over  other  creditors.  I 
think,  therefore,  that  that  transaction  amounted  to  a  fraudulent 
preference.  For  these  two  reasons  I  think  this  appeal  should  be 
dismissed.  I  forbear  from  making  any  further  observations  with 
regard  to  the  other  matters  which  have  been  alluded  to  by  my 
learned  Brothers. 

,^  Solicitors :  H.  C.  Morris ;  BacViam  &  Williams. 

(1)  Law  Kep.  9  Ch.  355.  (2;  4  Bing.  112. 

W.  W.  K. 
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O.A.         CROFT  V,  RICKMANSWORTH  HIGHWAY  BOARD, 

^^^^  [1885   C.  3190.1 

KEKEWICH,  -* 
J. 

Feb  22  23    Highway  Act  (5  &  6  Will.  4,  c.  50),  s.  67  [^Revised  Ed.  Statutes,  vol.  vii.  p.  828} 

— Drain — Dumb-well. 

0.  A. 

'^**2^  ^23  dumb- well,  viz.,  a  well  into  whicli  waste  water  flows  through  a  pipe 

'    '  and  thence  percolates  into  the  soil,  is  not  a  "  drain  or  watercourse 

within  the  meaning  of  the  Highway  Act,  5  &  6  Will.  4,  c.  50,  s.  67,  and 
cannot  be  made  or  used  by  the  highway  board  in  lands  adjoining  the 
highway. 

Mr.  F.  E,  8.  CBOFT,  the  Plaintiff  in  this  case,  was  the  owner 
of  a  house  and  grounds  near  Bichmansworth  and  of  a  piece  of  ]and 
adjoining  thereto  and  abutting  on  the  high  road  from  BicJcmans- 
worth  to  Watford.  On  this  piece  of  land  was  an  old  chalk  pit 
fenced  off  from  the  road,  but  said  to  have  been  formerly  without 
fence.  Many  years  ago  the  turnpike  trustees  of  the  high  road 
constructed  a  barrel-drain,  from  the  open  mouth  of  which  the- 
surface-water  from  the  high  road,  and  of  late  years  the  sewage 
from  certain  houses,  flowed  into  the  chalk  pit.  In  or  before  the- 
year  1869,  when  Mr.  Croft  came  into  possession,  a  dumb  or  dead 
well  had  been  constructed  in  the  chalk  pit,  and  was  connected 
by  pipes  with  the  barrel-drain,  so  that  thenceforward  the  water 
from  the  barrel-drain  ran  into  the  dumb-well  and  so  sank  into- 
the  earth.  It  could  not  be  positively  ascertained  by  whom  this 
well  and  these  pipes  were  constructed  and  placed  there.  Th& 
turnpike  trust  came  to  an  end  in  1881,  and  in  1882  the  Watford 
District  Highway  Board,  in  whom  the  control  of  the  highway 
was  then  vested,  cleaned  out  the  dumb-well  and  put  new  pipes^ 
but,  as  the  Plaintiff  alleged,  without  his  knowledge.  Some- 
correspondence  then  followed  as  to  the  rights  of  the  highway 
board. 

The  Watford  District  Highway  Board  was  afterwards  dissolved,, 
and  in  1884  the  Bichmansworth  Highway  Board  was  formed 
under  the  Higliicarj  Act,  1835,  and  succeeded  to  the  rights  of  the 
Watford  Board  so  far  as  related  to  this  highway. 
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Mr.  Croft  had  then  stopped  up  the  pipes,  and  they  remained  so 
for  more  than  two  years.  In  1885  the  Bichnansworth  Board 
cleaned  out  the  pipes.  Mr.  Croft  again  stopped  up  the  pipes 
and  filled  up  the  dumb- well.  The  board  cleared  them  out,  and 
Mr.  Croft  brought  this  action  to  restrain  them  from  so  doing. 

The  action  was  tried  before  Mr.  Justice  KeJceivicli,  in  May, 
1887,  when  questions  as  to  an  alleged  agreement,  and  as  to  a 
prescriptive  right,  and  as  to  the  right  of  the  board  to  bring 
sewage  on  the  land  were  raised,  and  in  the  end  judgment  was 
given  for  the  Defendants.  The  Plaintiff  appealed,  and  the 
Court  of  Appeal  made  the  following  order  : — "  This  Court  doth 
order  that  the  said  judgment  dated  17  IMay,  1887,  be  set  aside 
and  a  new  trial  had  between  the  parties  ;  this  Court  being  of 
opinion  that  the  substantial  question  between  the  parties  was, 
whether  the  Defendants  were  or  were  not  authorized  to  open  the 
pipes  and  dumb-well  in  the  Plaintiff's  chalk  pit  in  1885  as  in 
the  pleadings  mentioned  as  part  of  their  highway  system  of 
drainage.'* 

The  action  came  on  for  the  new  trial  before  Mr.  Justice  KeJce- 
wich  on  the  22nd  of  February,  1 888. 


0.  A. 

1888 

Croft 

V. 

RiCKMANS- 
WORTH 

Highway 

BOABB. 


Barber,  Q.C.,  and  Morsliead,  for  the  Plaintiff. 

Warmington,  Q.C.,  and  Sebastian,  for  the  Defendants. 

The  case  turned  almost  entirely  upon  the  question,  whether  a 
dumb- well  with  a  pipe  leading  to  it  is  a  "  drain  or  watercourse  " 
within  the  meaning  of  the  Highway  Act,  5  &  6  W^ill.  4,  c.  50, 
s.  67  (1).  The  arguments  and  the  evidence  are  sufficiently  stated 
in  the  judgment  of  the  Court. 


(l)5&6Will.4,c.50,s.67.  "And 
be  it  further  enacted  that  the  said 
surveyor,  district  surveyor,  or  assistant 
surveyor  shall  have  power  to  make, 
scour,  cleanse,  and  keep  open  all 
ditches,  gutters,  drains,  or  water- 
courses, and  also  to  make  and  lay  such 
trunks,  tunnels,  plats,  or  bridges  as  he 
shall  deem  necessary  in  and  through 
any  lands  or  grounds  adjoining  or 


lying  near  to  any  highway,  upon  pay- 
ing the  owner  or  occupier  of  such 
lands  or  grounds,  provided  they  are 
not  waste  or  common,  for  the  damages 
which  he  shall  sustain  thereby,  to  be 
settled  and  paid  in  such  manner  as 
the  damages  for  getting  materials  in 
inclosed  lands  or  grounds  are  herein 
directed  to  be  settled  and  paid." 
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Kekewich,  J.  (after  stating  how  the  case  came  before  him, 
and  that  he  had  nothing  on  this  occasion  to  do  with  the  sewage, 
and  that  if  the  Plaintiff  wished  to  try  the  question  whether 
sewage  could  be  passed  down  this  drain  he  must  do  so  by  proper 
means,  proceeded) : — 

I  have  only  to  decide  this  one  question,  whether  the  existence 
of  the  drain  between  the  road  and  the  dumb-well  and  of  the 
dumb-well  itself  is  justified  by  the  power  vested  in  the  Defen- 
dants, the  Biehmansworth  Highway  Board  ?  It  is  conceded  that 
they  themselves  did  not  make  it;  but  their  case  is  consistent 
with  usage,  and  in  order  to  use  it  they  have  cleansed  it  out,  and 
they  claim  the  right  to  cleanse  it  out. 

I  do  not  propose  to  trace  the  history  of  the  Defendant  board, 
who  are  the  successors,  at  any  rate,  in  a  popular  sense,  of  more 
than  one  other  board  or  trust.  Nor  do  I  propose  critically  to 
examine  the  different  sections  of  the  Acts  of  Parliament  which 
gave  their  predecessors  pow  er  with  reference  to  drains  and  the 
like.  I  think  if  they  were  critically  examined  the  sections  of 
the  previous  Acts  of  Parliament  would  be  found  to  be  in  nowise 
larger  or  narrower  in  substance  than  the  67th  section  of  the  Act 
6  &  6  Will.  4,  c.  50 ;  and  Mr.  Barher,  in  reply,  was  content  to 
put  aside  those  other  questions  and  rely  on  the  construction  of 
sect.  67  for  the  purpose  of  his  case.  He  felt  that  if  the  construc- 
tion of  that  section  were  against  him  it  was  of  little  avail  to  see 
what  was  enacted  by  previous  statutes. 

What  has  happened  is  this :  Until  some  time  in  1869,  about 
the  time  when  Mr.  Croft,  the  Plaintiff,  first  became  connected 
with  this  property,  but  before  he  became  the  owner  in  fee,  there 
was  a  drain  coming  down  to  the  highest  point  of  this  chalk  dell 
and  there  discharging  drainage  by  means  of  an  open  mouth,  so 
that  drainage,  road  grit,  water,  and  other  things  came  down  into 
the  chalk  dell  finding  its  way  through  the  soil  further  down  the 
hill,  or,  as  we  have  evidence  now  to  prove,  occasionally  in  times 
of  heavy  rain  flowing  through  the  chalk  dell  on  to  the  road 
again,  which  lower  down  is  on  a  level  with  the  chalk  dell. 
Sometime  about  1869 — there  is  no  evidence  to  shew  exactly 
when — somebody  connected  this  drain,  by  means  of  a  pipe,  with 
the  interior  of  the  chalk  dell,  carrying  it  on  some  yards,  and  in 


VOL.  XXXIX.]  CHANCERY  DIVISION. 


275 


the  centre  of  the  chalk  dell  constructed  a  dumb-well.  A 
dumb-well  has  been  defined  and  explained,  and  I  suppose  is  a 
tolerably  familiar  thing  to  all  of  us.  What  the  meaning  of 
"dumb-well"  etymological! y  is  I  do  not  know,  but  what  it 
means  in  practice  is  this  :  it  is  not  a  well  from  which  water  can 
be  taken,  and  connected  with  a  source  of  water  below,  but  is  a 
well  in  which  water  rests,  and  out  of  which  it  finds  its  way  bj'^ 
natural  percolation.  This  well  was  constructed,  as  I  have  said, 
sometime  about  1869.  After  that  the  pipe,  being  insufficient, 
was  altered  avowedly  by  the  highway  authority  of  the  day,  and 
changed  from  an  irregular  6-inch  pipe  to  a  regular  9-inch  pipe. 
It  has  been  cleaned  by  the  present  Defendants,  and  Mr.  Croft  has 
interfered  with  it  by  filling  up  the  dumb-well  and  choking  the 
pipe,  and  the  Defendants  have  again  cleaned  it  out.  Those  are 
the  only  facts  as  regards  construction  which  I  think  it  is  neces- 
sary to  refer  to. 

I  have,  therefore,  to  consider  upon  the  evidence  before  me, 
whether  the  well  and  pipe  were  made  rightly  or  wrongly.  It  was 
suggested  in  the  course  of  the  case  that  they  had  been  laid  by 
some  one  occupying  land  adjoining,  for  the  purpose  of  allowing 
sewage  to  pass  down  through  the  pipes  and  get  discharged  into 
this  chalk  pit.  There  is  not  the  slightest  evidence  of  that,  and  I 
think  the  inference  is  not  justified  by  anything  before  me.  If 
one  can  find  a  legal  origin  for  an  existing  state  of  things,  rather 
than  an  illegal  origin,  one  is  bound  to  do  so ;  and  here  it  has 
been  common  ground  that  it  was  not  constructed  by  the  owner  of 
the  chalk  dell,  and,  as  I  say,  there  being  no  evidence  of  its  hav- 
ing been  constructed  by  any  neighbour  for  an  improper  purpose, 
what  occurs  to  me,  irrespective  of  the  evidence,  would  be  that 
it  was  made  by  the  highway  authority  of  the  day  for  the  purpose 
of  carrying  the  surface  water  from  the  road  to  the  dumb-well  and 
so  disposing  of  it  by  percolation.  That  is  the  almost  natural  con- 
clusion to  arrive  at,  particularly  when  one  finds  that  the  pipes 
and  dumb-well  have  that  effect.  Except  when  the  dumb-well 
gets  filled  up  and  wants  cleaning,  or  except  perhaps,  under  some 
extraordinary  circumstances,  such  as  a  heavy  thunderstorm,  the 
pipes  and  the  dumb-well  are  sufficient  to  carry  away  the  water, 
and  to  get  rid  of  it  and  keep  the  road  clear.    Therefore  that 
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C.  A.  points  to  the  dumb-well  and  pipes  having  been  made  for  that  par- 
1888  ticular  purpose.  If,  beyond  that,  I  find  that  the  highway  autho- 
Q^rj.  rity  have  power  to  do  a  thing  of  this  kind,  then  I  am  forced  to 
the  conclusion  that  that  which  does  what  they  require  was  made 


V. 

ElCKMANS 


WORTH  by  them  for  the  purpose,  and  I  have,  therefore,  to  examine  whether 
Highway      ■,      ^  .  ■,  ^       ^  i  t/.   i  i 

Board.     the  highway  board  have  that  power  or  not.  If  they  have  not, 

Kekewich,  J.  the  inference  may  be  rebutted,  and,  certainly,  would  not  be  so 

strong. 

I  turn  to  sect.  67.  The  highway  board  is  now  "  the  said  sur- 
veyor, district  surveyor,  or  assistant  surveyor  " — that  is  to  say, 
an  Act  of  Parliament  (which  can  make  any  word  in  the  English 
language  mean  anything  else,  and  give  any  legal  effect  to  any 
phrase  which  Parliament  pleases)  has  said  that  the  BicJcmans- 
ivorth  Highway  Board  is  to  be  deemed  to  be  the  surveyor,  there- 
fore surveyor  may  mean  in  the  section  "  the  said  board."  It 
shall  "  have  power  to  make,  scour,  cleanse,  and  keep  open  all 
ditches,  gutters,  drains,  or  watercourses,  and  also  to  make  and  lay 
such  trunks,  tunnels,  plats,  or  bridges  as  he  shall  deem  necessary 
in  and  through  any  lands  or  grounds  adjoining  or  lying  near  to 
any  highway."  Mr.  Barber  has  argued  that  this  dumb-well — he 
has  not  been  quite  so  bold  as  to  address  that  argument  to  the 
pipes  connecting  the  road-drain  with  the  dumb- well — is  not  a 
drain  or  a  watercourse,  I  am  by  no  means  sure  that  it  is  not 
a  watercourse,  because  it  has  been  proved  that  it  is  a  watercourse 
in  this  sense — that  the  water  goes  by  percolation  through  it  into 
the  soil  below.  I  am  quite  sure  that  it  is  a  drain.  Mr.  Barher 
says  that  I  must  not  hold  it  to  be  a  drain  unless  it  is  a  conduit  to 
convey  water  from  one  point  to  another  point,  which  implies 
a  continuous  flow.  If  it  were  true  to  this  extent  that  it  must 
mean  a  conduit  for  conveyance  of  water  from  one  definite  point 
to  another  definite  point,  then  the  definition  would  prevent 
"  drain  "  meaning  "  dumb-well,"  because  percolation  of  course 
takes  it  by  natural  channels,  and  no  one  can  tell  by  what  parti- 
cular course  ;  but  it  is  a  conduit  for  conveying  water  by  percola- 
tion to  a  point  from  the  dumb- well  itself  to  another  point ;  that 
is  to  say  the  bottom  of  the  hill.  I  think  even  his  own  definition 
is  answered.  Then  he  says  it  must  imply  a  continuous  flow, 
and  a  continuous  flow  in  that  way  there  is.    But  even  without 
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resorting  to  that,  I  should  not  hesitate  to  hold  that  the  dumb- 
well  is  a  drain.  I  should  certainly  hesitate  to  hold  that  a  drain 
must  have  two  artificial  terminations.  I  can  understand  a  drain 
being  a  blind  drain  having  no  end,  perhaps  terminating  in  a 
fissure,  or  in  some  other  natural  channel,  not  artificial,  by  which 
the  water  found  a  way  to  the  bottom  of  the  hill ;  but,  take  it 
whichever  way  you  will,  I  think  the  dumb-well,  and  particularly 
the  dumb -well  and  connected  pipes,  may  be  fairly  described  as  a 
drain  or  watercourse. 

Then  the  point  was  made  that  this  is  not  the  proper  way  of 
draining  a  road,  and  that  the  highway  board  has  not  this  power 
to  make,  scour,  cleanse,  and  keep  open  any  drain  or  watercourse, 
unless  it  is  a  drain  or  watercourse  of  a  character  which  is  properly 
used  for  draining  the  road — in  other  words,  that  the  surveyor,  or 
highway  board,  cannot  properly  do  that  which  is  not  necessary 
under  the  surrounding  circumstances.  That  is  a  very  fair  criti- 
cism. Without  evidence  one  may  not  be  able  to  arrive  at  the 
conclusion  that  a  dumb- well  is  a  convenient  way  of  draining 
a  road,  but  I  have  a  large  body  of  evidence,  really  uncontra- 
dicted, by  many  experienced  surveyors  living  in  and  carrying  on 
their  business  in  this  very  county  and  this  very  neighbourhood, 
which  I  suppose  I  may  assume  to  be  one  of  steep  hills,  who  say 
that  there  are  a  large  number  of  dumb-wells  all  over  their  dis- 
tricts, and  that  it  is  a  reasonable  and  convenient  way  of  draining 
a  road,  and  they  have  pointed  out  the  great  advantage  of  drain- 
ing in  that  way  rather  than  in  any  other.  Therefore  I  find  that 
this  is  a  dumb-well  which  is  a  drain,  and  which  is  a  reasonable 
drain  under  the  particular  circumstances,  and  of  a  kind  used  in 
the  district,  and  that  it  has  been  used  for  a  considerable  time. 
It  seems  to  me  that  it  has  been  used  throughout  properly  under 
the  powers  of  the  highway  authority  for  the  time. 

There  is  only  one  other  point  which  is  suggested,  and  that  is 
this,  that  unless  there  is  a  real  necessity  for  interfering  with 
private  property,  the  Court  ought  not  to  allow  a  highway  board 
to  exercise  its  authority  and  to  interfere  with  private  property. 
The  answer  to  that  is,  the  surveyor  cannot  now  prove  that  it 
could  not  be  done  in  any  other  way,  because  there  it  is,  and  it  is 
not  as  if  the  Plaintiff  were  coming  now  for  an  injunction  to 
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0.  A.  prevent  their  laying  down  the  pipes  and  making  the  dumb- well, 

1888  but  the  surveyors  say,  "  We  found  it  there,"  and  this  proved  that 

Croft  "^^^  whole  at  least  as  good  as  any  other  means  of  drainage, 

EicKM'i.Ars-  gentleman,  who  gave  his  evidence  in  a  very  straight- 

woRTH  forward  manner,  says  he  could  have  carried  the  water  straight 
Highway     _  i     i  -n  .         i      •       i  , 

Board.  down  the  hill  into  the  river,  but  that  he  did  not  do  so  because  he 
Kekewich,  J.  was  told  to  do  it  at  the  least  possible  cost,  and  he  found  it  would 
cost  £15  more  to  carry  it  off  into  the  river,  and,  having  regard 
to  the  feelings  and  pockets  of  the  ratepayers,  he  turned  it  into 
Mr.  Croft's  chalk  dell  instead,  or,  rather,  made  those  arrange- 
ments which  allowed  it  to  go  there  instead  of  carrying  it  down 
into  the  river. 

There  is  this  further  question :  Mr.  Croft  says  he  has  not  been 
compensated,  and  that  he  ought  to  be  compensated.  No  doubt 
Mr.  Croft  has  not  been  compensated.  That  is  conceded,  but  it  is 
by  no  means  conceded  that  somebody  has  not  been  compensated. 
I  am  not  dealing  with  that  question,  and  I  do  not  wish  to  inter- 
fere with  Mr.  Croft's  rights,  if  he  has  any,  to  have  his  damages 
assessed  according  to  the  manner  provided  by  the  Act.  We 
must  not,  however,  lay  this  out  of  sight — that  having  regard  to 
the  time  which  has  elapsed  since  the  construction  of  the  dumb- 
well,  there  is,  at  any  rate,  some  room  for  the  presumption  that 
whatever  compensation  was  due  was  paid  long  ago.  That  will, 
of  course,  not  prevent  him  from  claiming  compensation  for  any 
interference  from  time  to  time  from  cleansing,  scouring,  and  so 
forth.  Any  claim  of  that  sort  he  must  make  in  the  proper  way, 
and  before  the  proper  tribunal,  and  I  will  say  nothing  to  prejudice 
him  in  that  further  effort  to  insist  upon  his  rights. 

No  doubt,  in  many  cases,  the  dumb-wells  of  which  we  have 
heard  were  constructed  upon  waste  ground,  and  probably  one 
reason  for  that  was  because  there  was  waste  cfi'ound.  Another 
reason  may  have  been  that  the  surveyor  for  ihe  highway  board 
naturally  made  his  dumb-well  on  waste  ground,  where  there 
would  practically  be  no  claim  for  compensation,  rather  than  on 
private  ground,  where  he  might  have  been  met  by  a  claim  for 
compensation.  I  cannot  see  that  that  makes  the  slightest 
difference,  particularly  when  we  know  that  some  of  those  dumb- 
wells  have  been  constructed  on  private  property,  and  the  Act  of 
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Parliament  particularly  says  that  they  may  be  made  "  in  and  C.  A. 

through  any  lands  or  grounds  adjoining  or  lying  near  to  any  1888 

highway,  upon  paying  the  owner  or  occupier  of  such  lands  or  Croft 

grounds  "  compensation,  shewing  that  the  Legislature  intended  j^j^^^^^^j^g, 

that  private  property  should  give  way  in  this  case,  ay  in  many  ^woeth 

others,  to  public  purposes.  Board. 

That  seems  to  me  to  dispose  of  the  whole  case.     The  Plaintiff  Kekewich,  j. 
is  wrong  and  must  pay  the  costs,  with  the  exception  of  certain 
costs  mentioned  in  the  former  order. 

CM. 

The  Plaintiff  appealed  from  this  judgment.    The  appeal  came  C.  A. 
on  to  be  heard  on  the  17th  of  July,  1888. 

In  the  course  of  the  argument  before  the  Court  of  Appeal  the 
Plaintiff  obtained  leave  to  examine  further  witnesses  as  to  the 
persons  by  whom  the  dumb-well  was  originally  made,  but  no  new 
facts  were  elicited. 

The  Plaintiff  in  person,  in  support  of  the  appeal : — 

There  is  no  proof  that  the  turnpike  trustees  made  the  pit  origi- 
nally ;  on  the  contrary,  the  evidence  tends  to  shew  that  it  was 
made  by  trespassers  who  desired  to  drain  sewage  into  it.  It  never 
formed  part  of  the  system  of  drainage  of  the  turnpike  trustees. 
It  was  really  a  cesspool,  and  there  is  sufficient  evidence  to  shew 
that  it  was  not  so  constructed  as  to  let  the  water  freely  percolate 
through  the  bottom  and  sides. 

But  whatever  were  the  circumstances  under  which  it  was  first 
made,  the  onus  is  on  the  Defendants  to  shew  that  they  have  a 
right  to  use  it  under  their  Act.  They  did  not  succeed  to  the 
powers  of  the  turnpike  trustees :  those  powers  depend  entirely 
upon  the  Highioay  Act  (5  &  6  Will.  4,  c.  50),  s.  67.  There  is 
nothing  in  that  section  to  justify  the  making  or  using  such  a  pit 
as  this.  It  is  not  "  a  drain  or  watercourse  "  in  any  sense  of  the 
words.  The  Defendants  have  produced  evidence  that  such  dumb- 
wells  are  used  by  the  highway  boards  in  other  parts  of  the 
county;  but  that  does  not  justify  the  act  of  the  Defendants. 
Nor  do  they  shew  that  the  highway  could  not  be  drained  in  any 
other  way ;  it  is  really  only  a  question  of  expense.    On  the  other 
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hand,  such  a  pit  must  almost  necessarily  become  a  nuisance  :  for 
when  once  made  it  will  be  impossible  to  prevent  sewage  from 
flowing  into  it. 

[He  referred  to  Beg.  v.  GodmancJiester  Local  Board  (1) ;  Cros- 
tlvwaite  v.  Bean  (2)  ;  Norton  v.  London  and  North-Western  Bail- 
way  Company  (3)  ;  Boy  field  v.  Porter  (4) ;  Vernon  v.  Vestry  of 
St,  James,  Westminster  (5)  ;  Manchester,  Sheffield,  and  Lincolnshire 
Bailway  Company  v.  WorJcsop  Board  of  Health  (6) ;  Tinkler  v. 
Wandsworth  Board  of  WorJcs  (7) ;  Sutton  v.  Mayor  of  Norwich  (8).] 

Warmington,  Q.C.,  and  Sebastian,  for  the  Defendants : — 

The  history  of  the  construction  of  the  pit  is  not  known,  but 
there  is  sufficient  evidence  to  shew  that  it  was  used  by  the  turn- 
pike trustees  for  the  drainage  of  the  highway,  and  that  it  was 
used  as  a  dumb-well,  allowing  the  water  to  percolate  into  the  soil. 
The  books  and  accounts  of  the  turnpike  trustees  are  not  in  the 
hands  of  the  Defendants :  they  are  said  to  have  been  destroyed. 
The  Court  ought  to  presume  a  legal  origin  to  the  pit ;  it  may 
have  been  made  under  a  grant  from  the  owner  of  the  land,  or  it 
may  have  been  made  under  the  Turnpike  Act,  1822  (3  Geo.  4, 
c.  126,  ss.  83,  84,  113,  115).  There  is  evidence  to  shew  that  it  is 
not  uncommon  in  Hertfordshire  to  drain  highways  into  dumb- 
wells,  and  it  is  difficult  to  believe  that  this  is  illegal.  But  how- 
ever drainage  into  this  pit  was  initiated,  we  can  justify  our  use 
of  it  under  the  section  of  the  Highivay  Act  which  has  been  referred 
to,  5  &  6  Will.  4,  c.  50,  s.  67.  The  words  "  drains  or  water- 
courses "  will  cover  it.  It  was  not  constructed  to  hold  the  water, 
but  to  allow  it  to  percolate  through  into  the  earth,  and  is  within 
the  proper  meaning  of  a  "  drain." 

[They  referred  to  the  definition  of  a  "drain"  in  Johnsons, 
Latham's,  Webster  s,  and  the  Imperial  dictionaries  ;  and  to  Earl 
of  Derby  v.  Bury  Improvement  Commissioners  (9)]. 


The  Plaintiff,  in  reply. 

(1)  Law  Rep.  1  Q.  B.  328. 

(2)  Ibid.  5  Eq.  245. 

(3)  9  Ch.  D.  623 ;  13  Ch.  D.  268. 

(4)  13  East,  200. 


(5)  16  Ch.  D.  449.  ' 

(6)  26  L.  J.  (Ch.)  345. 

(7)  27  L.  J.  (Ch.)  342. 

(8)  Ibid.  739. 


(9)  Law  Rep.  4  Ex.  222. 
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Cotton,  L.J. : — 

This  has  been  a  most  unfortunate  litigation  about,  apparently, 
a  very  small  matter.  I  must  express  my  regret  that  it  was  not 
in  some  way  settled  between  the  Plaintiff  and  the  Defendants,  so 
as  to  obviate  the  inconvenience  of  which  the  Plaintiff  complains. 
What  we  have  to  do,  after  a  second  hearing  and  appeal  in  this 
case,  is  to  give  our  judgment  on  the  matters  which  are  brought 
before  us. 

The  Plaintiff  is  the  owner  of  a  house  and  land  which  is  on  the 
slope  of  a  hill,  there  being  on  his  property,  above  his  house,  what 
has  been  called  a  chalk  dell,  in  which  there  is  a  pit,  sometimes 
called  "  a  cesspool,"  and  sometimes  called  "  a  dumb-well."  There 
was,  before  this  litigation  commenced,  connected  with  that  pit,  a 
drain  coming  from  the  road,  which  sent  down  into  the  pit  not  only 
surface  water  from  the  road,  but,  as  the  Plaintiff  alleges,  and  as  I 
assume  is  the  fact,  a  certain  amount  of  sewage  matter.  Originally 
the  Defendants  claimed  a  prescriptive  right  to  drain  this  sewage 
down,  either  by  themselves  or  on  behalf  of  the  owners  of  some 
houses  who  are  not  before  the  Court  now,  but  Mr.  Justice  KeJceivtch 
at  the  original  hearing  said  that  was  wrong,  and,  as  I  understand, 
made  the  Defendants  pay  the  costs  of  that  claim. 

When  the  matter  came  before  us  on  appeal  we  pointed  out 
that  the  parties  had  not  been  litigating  the  real  and  substantial 
question  between  them,  because  what  the  Defendants  had  done 
was  this :  they,  being  the  highway  authority  of  Bichnansivorth, 
had  taken  on  themselves  to  enter  on  this  chalk  dell  (which  I  must 
take  now  to  be  proved  or  admitted  to  be  part  of  the  property  of 
the  Plaintiff)  to  clean  out  the  dumb-well  that  was  there,  and  to 
allow  certain  drains  which  came  from  the  road  to  empty  their 
contents  into  it.  Of  course,  they  could  not  justify  that,  which 
would  be  a  trespass,  unless  they  could  shew  that  they  had  some 
statutory  authority  for  doing  it.  Therefore,  when  the  matter  came 
before  us,  we  pointed  out  that  the  real  question  to  be  decided  was 
this :  were  the  Defendants  authorized  to  clean  out  this  pit  and 
the  drain  pipes  connected  with  it  as  part  of  their  drainage  system? 
That  was  intended  to  raise  the  question  whether  under  the  Act 
under  which  they  acted  they  had  authority  to  do  what  they  did 
for  the  purpose  of  draining  their  road,  they  having  no  right  to 
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turn  down  any  sewage  there,  or  do  anything  for  the  purpose  of 
sending  sewage  there. 

ISTow  the  Defendants  were  constituted  as  the  highway  board  in 
1884.  Previous  to  that  time,  so  far  as  we  know  the  history  of 
this  case,  this  road  had  been  under  the  control  of  the  trustees  of 
a  turnpike  trust  that  had  come  to  an  end,  I  think,  in  the  year 
1881.  Then  between  that  time  and  the  year  1883  the  Watford 
District  Board  were  the  highway  authority.  They  came  to  an 
end  in  1883,  and  then  in  1884  the  present  Bickmansworth  High- 
way Board  were  appointed  under  the  Act  of  5  &  6  Will.  4,  c.  50. 
This  Act  of  1835  (5  &  6  Will.  4)  does  not  in  any  way  vest  in 
the  Defendants,  as  the  Bichnansworth  Highway  Board,  con- 
stituted under  that  Act,  any  powers  which  existed  or  might  have 
existed  in  any  previous  board  or  any  previous  trustees ;  it  gives 
them  certain  powers,  and  even  although  it  might  be  established 
that  the  trustees  of  the  turnpike  road  had  made  this  with  the 
consent,  or  by  the  license,  or  under  the  grant  of  a  former  owner 
of  this  property,  that  right  would  not  vest  in  the  present  Defen- 
dants ;  it  is  not  transferred  to  them,  and  they  could  not  rely  upon 
any  such  license  or  grant.  However,  in  my  opinion  (if  it  is 
necessary  to  give  an  opinion),  that  is  not  made  out,  and  there 
are  many  circumstances  which  contradict  the  theory  of  there 
being  any  such  license  or  grant  from  any  former  owner  of  the 
property. 

The  18th  section  of  the  Act  enabled  the  Board  "to  carry 
into  effect  the  powers,  authorities,  and  directions  in  this  Act 
contained."  That  is,  therefore,  their  whole  authority.  The 
simple  point  to  my  mind  is,  does  this  Act  of  Parliament  give 
them  the  power  of  dealing  with  this  matter  ?  Now  the  only 
section  to  which  we  have  been  referred  is  this  67th  section.  I 
think  the  case  turns  on  what  is  the  true  construction  of  that 
section.  It  is,  indeed,  said  that  this  local  board,  when  they 
came  into  power  in  1884  in  fact  found  this  pit  there,  and  to  a 
certain  extent  draining  the  road  under  their  control,  and  there- 
fore that  they  had  the  duty  thrown  upon  them  of  keeping  the 
roads  in  order,  and  the  right  to  use  this  which  they  said  was 
an  appendage  to  the  road ;  they  said  that  in  one  sense  it  was 
part  of  the  road,  and  therefore  if  they  had  the  control  of  the 
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road  they  had  the  control  of  this.  It  was  used  undoubtedly  for 
draining  the  road ;  but  unless  this  Act  gives  them  power  to 
do  it,  it  cannot,  in  my  opinion,  be  considered  any  part  of  the 
road,  so  that  they  have  the  control  of  that  as  part  of  the  road. 
It  was  simply  a  thing  used,  rightly  or  wrongly,  when  they  came 
into  possession,  for  the  purpose  of  draining  the  road.  I  agree 
that  it  was  done  in  accordance  with  what  seems  to  be  a  common 
practice  in  this  county,  to  put  pits  at  intervals  on  a  hill,  and  to 
bring  into  them  the  surface  water  from  the  roads  to  prevent  it 
from  scouring  the  road  and  doing  injury  to  it,  because  the  water 
runs  into  them  and  soaks  away  gradually. 

Now  what  is  there  to  justify  that  in  sect.  67  ?  It  says  :  "  That 
the  said  surveyor " — and  the  board  are  referred  to  as  the  sur- 
veyor— "  shall  have  power  to  make,  scour,  cleanse,  and  keep  open 
all  ditches,  gutters,  drains,  or  watercourses,  and  also  to  make  and 
lay  such  trunks,  tunnels,  plats,  or  bridges  as  he  shall  deem 
necessary,  in  and  through  any  lands  or  grounds  adjoining  or 
lying  near  to  any  highway."  Then  they  are  to  pay  compensa- 
tion, provided  that  the  land  is  not  waste  or  common,  for  any 
injury  that  may  be  done.  Now  I  assume  here — though  I  do  not 
decide  as  a  matter  of  fact,  that  that  is  so — that  this  must  be 
considered  a  dumb-well,  that  is  to  say,  that  it  is  not  bricked  at 
the  bottom,  so  that  the  w^ater  cannot  pass  away — although  there 
was  a  doubt  or  contest  about  that — but  is  a  pit  going  down  to 
the  chalk  or  porous  bottom,  so  that  the  water  might  drain  away 
through  that  porous  bottom  or  through  that  chalk  so  as  to  be 
got  rid  of. 

In  my  opinion,  that  does  not  come  within  the  words  of 
clause  67.  They  must  make,  cleanse,  and  keep  open  ditches, 
drains,  gutters,  or  watercourses.  It  is  not  said  that  this  is  a  ditch  ; 
it  is  not  said  that  it  is  a  gutter ;  but  it  is  said  that  it  is  a  drain 
or  watercourse,  and  we  have  been  referred  to  some  definitions  of 
"  drain  "  this  morning.  I  do  not  think  the  verb  "  to  drain  "  has 
anything  to  do  with  it.  No  doubt  this  pit  was  used  for  the 
draining  of  the  road;  but  that  does  not  make  it  a  "drain." 
All  that  is  done  is  this — by  a  drain  the  water  is  brought  into 
this  pit,  there  to  be  left  or  deposited  or  collected,  and  it  goes 
down  into  the  ground  and  drains  away ;  but  that,  in  my  opinion, 
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does  not  make  it  a  drain.  Very  often  drains  are  carried  by  the 
permission  of  an  owner  into  a  pond ;  but  it  cannot  be  said  that 
that  pond  is  part  of  a  drain ;  it  is  that  which  receives  the  water 
after  it  has  passed  from,  and  come  out  of,  the  drain.  So  the 
object  is  here  not  to  carry  the  water  away,  but  to  let  the  drains 
have  something  into  which  they  can  empty  their  water  and  allow 
it  to  percolate  away  through  the  land.  In  my  opinion  a  drain, 
especially  looking  to  the  connection  here — "ditches,  gutters, 
drains,  or  watercourses" — does  not  refer  to  a  pit  like  thi& 
(whether  it  is  called  a  dumb- well  or  anything  else)  which  is  a 
mere  hole  in  the  ground,  and  is  not  intended  to  carry  away  the 
water  which  the  highway  authorities  wish  to  get  rid  of  but  to 
allow  it  to  remain  there  until  by  percolation  it  can  get  into  the 
soil  and  be  carried  away.  It  may  be  attended  with  very  incon- 
venient consequences  to  the  owner  of  the  property,  because 
although  if  there  was  a  little  rain  it  would  percolate  away,  when 
there  is  an  excess,  or  if,  as  there  is  said  to  be,  there  is  any 
offensive  matter  mingled  with  the  drainage  from  the  road,  it  may 
produce  considerable  nuisance. 

The  only  question  we  have  to  consider  in  my  opinion  is  this, 
have  these  Defendants  power  under  their  Act  of  Parliament  to 
make  or  continue  this  pit  ?  In  my  opinion  they  have  not,  and 
therefore  the  Plaintiff  is  entitled  to  an  injunction  restraining 
them  from  opening  out  this  dumb- well  or  pit  in  the  chalk  or  from 
again  introducing  the  pipes  into  it. 


Fey,  L.J. 

I  also  feel  myself  unable  to  concur  in  the  conclusion  at  which 
the  learned  Judge  has  arrived  in  this  case. 

About  the  year  1885  the  Defendants,  who  are  the  highway 
board  for  the  Uickmansworth  district,  opened  certain  pipes  leading 
into  the  dumb-well  of  which  we  have  heard  so  much,  and  which 
must  be  taken  to  be  on  the  land  of  the  Plaintiff.  Thereupon 
the  Plaintiff  brought  this  action  asking  for  an  injunction  to 
restrain  the  Defendants  from  opening  or  excavating  the  dumb- 
well  ;  and  the  matter  was  tried  before  Mr.  Justice  Kekewich. 
When  it  came  before  this  Court  on  appeal  from  his  original 
decision  the  Court  sent  it  back  with  a  declaration  of  opinion 


VOL.  XXXIX.]  CHANCEKY  DIVISION. 


285 


"  that  the  substantial  question  between  the  parties  was  whether 
the  Defendants  were  or  were  not  authorized  to  open  the  pipes 
and  dumb-well  in  the  Plaintiffs  chalk  pit  as  in  the  pleadings 
mentioned  as  part  of  their  highway  system  of  drainage."  That 
was  the  only  question  which  required  decision  at  the  second 
hearing,  and  is  the  only  question  which  requires  decision  now 
at  our  hands. 

Who,  then,  are  the  Defendants,  and  what  are  their  autho- 
rities ?  They  are  a  board  which  came  into  existence  in  the 
month  of  April,  1884,  under  the  provisions  of  the  18th  section 
of  the  Higliivays  Act  of  1835,  which  section,  as  has  been  already 
pointed  out,  authorized  the  constitution  of  the  board  and  defined 
its  duties,  and  those  duties  were  to  carry  into  effect  the  powers, 
authorities,  and  directions  contained  in  the  Act  of  1835,  the 
General  Highiuay  Act.  We  have,  therefore,  a  simple  inquiry,  was 
it  one  of  their  powers,  or  authorities,  or  directions  conferred  by 
that  Act  to  open  this  so-called  dumb-well  ?  which  does  not  seem 
to  me  a  very  difficult  inquiry.  Now  the  only  section  in  that  Act 
which  has  been,  and  therefore  I  presume  which  can  be  relied 
upon,  to  shew  that  there  is  any  such  power  or  authority  is  the 
'67th  section,  and  that  gives  the  surveyor  (using  the  language  of 
the  Act  that  is  now  translated  to  mean  the  board)  power  to  open 
ditches,  gutters,  drains,  or  watercourses  upon  the  lands  of  owners 
adjoining  the  highway. 

Then  comes  the  inquiry,  was  this  so-called  dumb  well  a  ditch,  a 
gutter,  a  drain,  or  a  watercourse  ?  Now  what  was  the  structure  ? 
It  appears  to  have  been  this — a  pit  about  eight  feet  deep,  and,  as  I 
gather,  three  or  four  feet  in  diameter  excavated  in  the  bottom  of 
this  chalk  pit.  Into  that  the  water  from  the  road  was  led  by 
barrel-drains.  It  sank  into  the  pit.  It  appears  to  have  passed 
through  the  bricks  which  surrounded  it  into  the  porous  chalk, 
which  also  surrounded  the  pit.  In  giving  that  description  I  am 
taking  the  Defendants'  statement,  which  I  think  is  a  fair  and 
accurate  description  of  the  pit.  This  dumb-well  then  was  a  cavity 
through  which  the  water  was  permitted  to  pass  from  the  drain  into 
the  porous  chalk.  Now  is  that  dumb-well  a  drain  or  watercourse  ? 
In  the  first  place,  I  think  according  to  the  ordinary  use  of  the 
English  language,  a  dumb-well  is  neither  a  drain  nor  a  water- 
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course.  I  do  not  think  anybody  using  the  English  language  in 
the  ordinary  way  would  describe  it  as  a  drain  or  a  watercourse. 
In  point  of  fact  we  are  told  that  these  structures  or  these 
excavations  bear  a  number  of  names ;  they  are  called  sometimes 
"  dumb-wells ;"  they  are  called  sometimes  "  swalletts ;"  they  are 
called  sometimes  "  swallow-holes and  they  are  called  sometimes 
"  absorbing-holes  ;"  but  no  one  suggests  that  they  are  called 
"  drains."  I  observe  in  the  course  of  this  long  discussion  nobody, 
except  perhaps  in  argument,  has  ever  called  this  dumb-well 
a  drain.  I  do  not  think  that  according  to  the  ordinary  meaning 
of  the  English  language  it  is  a  drain  or  watercourse.  Not  only 
do  I  think  that  the  ordinary  English  language  will  not  include  in 
it  any  such  thing  as  a  drain  or  watercourse,  but  I  think  it  is  sub- 
stantially different  from  one  or  the  other.  I  think  "  a  drain  or 
watercourse  "  is  applied  to  that  sort  of  conveyance  by  which  you 
direct  the  course  of  the  water,  and  where  you  can  follow  the 
course  of  the  water,  and  where  you  can  correct  any  mischief 
which  arises  from  an  impediment  to  a  flow  of  the  water  where 
you  can  do  the  repairs.  You  know  what  you  are  dealing  with 
in  the  case  of  a  watercourse  or  a  drain ;  but  the  effect  of  this 
dumb-well  is  to  throw  the  whole  of  the  water  passing  into  it 
into  the  subjacent  strata  to  work  its  own  way  through  the  porous 
chalk.  Now  we  are  told  that  in  many  cases  these  dumb- wells 
are  constructed  in  beds  of  gravel  lying  on  chalk.  In  other 
cases  they  are  constructed  in  the  porous  chalk.  Who  is  to 
follow  the  effect  of  continually  throwing  water,  it  may  be  in 
very  large  quantities,  down  one  of  these  dumb-wells  ?  It  may 
operate,  and  it  would  operate  of  course  to  some  extent,  on  the 
bed  of  gravel  or  sand  through  which  it  passes,  and  for  aught  I 
know  it  may  in  course  of  time  either  lead  up  to  or  increase 
subterranean  channels  of  water,  which  may  bring  about  a  sub- 
sidence of  the  superincumbent  soil ;  or,  again,  it  may  appear  at 
the  foot  of  the  hill  in  the  character  of  that  sour  water  or  moisture 
which  we  all  know  arises  at  the  bottom  of  hills  where  there  is  a 
considerable  supply  of  moisture.  All  these  things  prevent  your 
being  able  to  apply  to  dumb-wells  of  this  description  the  same 
characteristics  and  the  same  legislation  which  might  be  safely 
applied  to  a  drain  or  watercourse.    I  think,  therefore,  that  not 
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merely  in  point  of  terms,  but  in  point  of  substance,  the  thing  is 
different  from  a  drain  or  a  watercourse.  That  being  so,  I  think 
it  is  not  within  the  powers  given  by  the  statute  of  1835. 

Then  it  is  said  that  this  dumb-well  was  found  as  part  of  the 
existing  system  of  the  drainage  of  the  road  when  the  Defendant 
board  came  into  existence  in  1884,  and  therefore  every  intend- 
ment ought  to  be  made  to  support  the  exercise  of  the  powers  of 
the  present  board  in  reference  to  all  the  existing  modes  of 
drainage.  In  the  first  place,  that  argument  seems  to  me  to  be  of 
very  little  avail  when  you  are  dealing  with  a  statutory  body  like 
the  Defendants,  whose  powers  are  confined  to  statutory  powers 
given  to  them,  and  who  are  not  in  any  sense  the  successors  in 
title  of  the  preceding  board  or  authorities.  But,  further  than 
that,  in  point  of  fact  I  think  the  argument  is  wrong,  because 
at  the  time  when  the  Defendant  board  was  created  this  dumb- 
well  was  filled  up,  and  had  not  been  opened  for  some  thirteen 
years,  and  was  in  point  of  fact  no  efficient  part  of  the  drainage 
system  at  the  time  when  the  Defendant  board  was  constituted. 

Then  we  are  referred  to  the  earlier  statutes.  But  the  earlier 
statutes  under  which  the  turnpike  trustees  were  constituted  did 
not  give  powers  quite  so  large  in  point  of  terms  as  the  statute 
which  I  have  already  dealt  with.  The  statute  giving  authority 
to  the  trustees  of  turnpike  roads  is  the  4  Geo.  4,  c.  95.  Sect.  67 
gives  similar  powers  to  the  one  I  have  referred  to ;  but  the  words 
used  were  only  "  drains  or  watercourses." 

Then  we  are  asked  to  infer  some  grant  or  leave  and  license  by 
which  this  structure  was  in  existence.  As  regards  that,  I  think 
the  circumstances  repel  the  idea.  In  the  first  place,  there  seems 
to  have  been  a  belief  that  this  piece  of  land  was  waste ;  and  the 
probability  to  my  mind  is  that  the  thing  was  done  without  any- 
body's leave  or  license.  Again,  I  exceedingly  doubt  whether  the 
trustees  of  a  turnpike  road  were  capable  of  receiving  a  grant  or 
acting  upon  a  leave  and  license  which  should  extend  their  statu- 
tory obligations.  They  were  bound  to  apply  the  moneys  they 
received  for  the  purpose  of  making  the  road  according  to  the 
statute,  and  they  have  no  right,  I  think,  by  receiving  any  grant 
or  any  leave  or  license  to  extend  the  area  of  the  works  on  which 
they  were  to  expend  their  money.    But,  in  point  of  fact,  there 
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is  no  ground,  looking  at  all  the  circumstances  of  the  case,  on 
which  the  presumption  urged  upon  us  can  arise.  I  think,  there- 
fore, the  question  comes  back  to  the  one  which  I  stated  in  the 
first  place,  was  there  any  authority  under  the  Act  of  1835  to  open 
this  dumb-well  as  a  drain  or  watercourse  ?  In  my  opinion  it  was 
not  a  drain  or  watercourse,  and  consequently  there  is  no  such 
power.    I  think,  therefore,  the  injunction  ought  to  be  granted. 


Lopes,  L.J. : — 

The  word  most  relied  upon  in  sect.  67  is  the  word  "  drain," 
and  that  is  properly  most  relied  upon ;  but  I  do  not  think 
that  this  pit  is  a  drain  within  the  meaning  of  that  section. 
Assuming  it  to  be  a  dumb-well,  I  do  not  think  a  dumb-well  is  a 
drain.  I  understand  by  a  "  drain  "  something  conducting  liquid 
away  and  into  which  liquid  may  continuously  pass.  By  a  dumb- 
well  "  I  understand  something  which  is  a  receptacle  to  receive 
liquid  which  is  brought  to  it  by  a  drain.  It  appears  to  me  that 
if  the  Defendants  might  make  and  cleanse  a  dumb-well,  as  they 
contend,  on  the  land  of  an  adjoining  owner  it  would  be  difficult 
to  see  why  they  might  not  conduct  their  water  on  to  the  land  of 
an  adjoining  owner  without  any  dumb-well  at  all,  leaving  it  to 
pass  off  as  best  it  may.  In  my  opinion  this  appeal  should  be 
allowed. 


Solicitors  for  Plaintiff:  Gadsden  &  Treherne. 
Solicitors  for  Defendants :  Bhodes  &  Son,  for  Bowell  &  Lomas, 
Bichnansivorth, 

M.  W. 
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In  re  HAKYEY. 
PEEK  V.  SAYOKY. 

[1887    H.  2777.] 

Will —  Construction — Remoteness — Divisihle  Gift. 

The  will  of  a  testatrix  contained  an  ultimate  limitation  of  her  real  estate 
to  her  right  heirs  in  case  both  her  daughters  (for  whom  and  their 
husbands  and  issue  provision  had  been  made  by  the  will),  should  die 
without  leaving  any  child  or  the  issue  of  any  child  living  at  the  de- 
cease of  the  survivor  of  them,  or  of  the  survivor  of  their  respective  then 
present  or  any  future  husbands.  The  personal  estate  was  bequeathed  by 
reference  on  the  trusts  of  the  real  estate.  Neither  of  the  daughters  married 
again.    Each  died  leaving  her  husband  surviving  her,  but  no  issue  : — 

Held,  by  North,  J.,  that  the  gift  over  was  divisible  into  two  distinct 
gifts,  viz.  (1)  in  case  both  the  daughters  should  die  without  leaving  issue 
living  at  their  respective  deaths ;  (2)  in  case  the  daughters  or  either  of 
them  should  die  leaving  issue,  and  there  should  be  no  such  issue  living  at 
the  death  of  the  survivor  of  the  husbands  of  theMaughters  ;  and  that,  the 
first  event  having  happened,  the  gift  over  was  good,  though  it  would  have 
been  void  for  remoteness  if  the  daughters  had  left  issue. 

Held,  on  appeal,  that  the  gift  over  was  not  in  the  alternative  on  the  hap- 
pening of  either  of  two  distinct  events,  but  a  single  gift  over  on  one  event 
involving  two  things ;  that  as  the  testatrix  had  not  separated  the  gift  the 
Court  could  not  separate  it,  and  that  therefore  the  gift  over  was  void  for 
remoteness. 

OkIGINATING  summons  by  the  executors  of  the  surviv- 
ing trustee  of ,  the  will  of  Margaret  Harvey,  widow,  who  died 
on  the  30th  of  November,  1846,  to  determine  some  questions  re- 
lating to  the  construction  of  her  will,  the  principal  question 
being,  whether  the  will  was  to  any,  and,  if  so,  to  what,  extent 
void  as  transgressing  the  rule  against  perpetuities. 

The  testatrix,  by  her  will,  executed  in  October,  1838,  after 
making  some  specific  devises  of  real  estate,  devised  to  trustees  in 
fee,  all  and  every  other  her  messuages,  lands,  and  tenements,  upon 
trust,  by  and  out  of  the  rents,  &c.,  of  the  estate  thereby  devised, 
to  keep  the  buildings  in  repair  and  to  pay  the  taxes,  &c.,  and  one 
moiety  of  the  surplus  of  such  rents,  &c.,  testatrix  directed  to  be 
paid  to  her  daughter  Mary  Ann  EodgMns  during  her  life,  for  her 
separate  use,  without  power  of  anticipation.    And  the  testatrix 


C.  A. 

1888 
NORTH,  J. 
Jan.  16,  24. 

C.  A. 

Juhj  25. 


290 


CHANCEEY  DIVISION.  [VOL.  XXXIX. 


Savory, 


C.  A.      further  directed  that  the  other  moiety  of  the  surplus  rents,  &c., 
1888       should  be  paid  to  her  daughter  Ann  EUzaheth  Hull,  during  her  life, 
for  her  separate  use,  without  power  of  anticipation.  And,  in  case 
Harvey.  daughter  Mar^  Ann  Hodghins  should  die  leaving  a  husband 

^.  her  surviving,  then  such  husband  should  receive  one  moiety  of 
the  surplus  rents  for  his  own  use.  And,  in  case  her  daughter  Ann 
Elizabeth  Hull  should  leave  a  husband  her  surviving,  then  such 
husband  should  receive  during  his  life  the  other  moiety  of  the 
surplus  rents  for  his  own  use.  And,  upon  the  decease  of  the  sur- 
vivor of  her  daughter  Mary  Ann  Hodghins,  and  of  her  then  pre- 
sent or  any  future  husband,  then  the  testatrix's  trustees  and  their 
heirs,  should  stand  and  be  possessed  of  one  moiety  of  the  trust 
estates,  upon  trust  for  all  and  every  the  children  (if  more  than 
one)  of  her  said  daughter  living  at  the  time  of  the  decease  of  the 
survivor  of  her  said  daughter  and  her  then  present  or  any  future 
husband,  and  for  the  heirs  and  assigns  of  such  children  for 
ever,  as  tenants  in  common.  And  if  her  said  daughter  should 
leave  only  one  such  child,  then  in  trust  for  such  one  child,  and 
his  or  her  heirs  for  ever.  Provided  nevertheless,  that  in  case 
any  child  or  children  of  the  said  Mary  Ann  Hodghins  should  die 
in  her  lifetime,  or  in  the  lifetime  of  her  then  present  or  any 
future  husband,  leaving  issue  which  should  be  living  at  the 
decease  of  the  survivor  of  them,  then  such  child  or  children 
should  be  entitled  to  the  same  share  and  interest  in  one  moiety  of 
the  said  trust  estates  as  the  father  or  mother,  if  living,  would  have 
been  entitled  to.  But,  in  case  there  should  be  no  child,  nor  the 
issue  of  any  child,  of  the  said  Mary  Ann  Hodghins,  living  at  the 
death  of  the  survivor  of  her  and  her  then  present  or  any  future 
husband,  then  the  testatrix  gave  the  one  moiety  of  the  trust 
estates  to  the  same  person  or  persons,  and  for  the  same  estates 
and  interests,  as  the  other  moiety  of  the  said  trust  estates  should 
then  happen  to  belong.  And,  upon  the  decease  of  the  survivor 
of  her  daughter  Ann  EUzaheth  Hidl,  and  of  her  then  present 
or  any  future  husband,  then  the  testatrix's  said  trustees  and 
their  heirs  should  stand  possessed  of  one  moiety  of  the  trust 
estates,  upon  trust  for  all  and  every  the  children  (if  more  than 
one)  of  her  said  daughter  Ann  Elizabeth  Hull,  living  at  the  time 
of  the  decease  of  the  survivor  of  her  and  her  then  present  or  any 
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future  husband,  and  for  the  heirs  and  assigns  of  such  children  for  C.  A. 
ever,  as  tenants  in  common.  And  if  her  daughter  Ann  EUzaheth  1888 
Hull,  should  leave  only  one  such  child,  then  in  trust  for  such  one 
child,  and  his  or  her  heirs  for  ever.  Provided  nevertheless,  that,  Harvey. 
in  case  any  child  or  children  of  Ann  Elizabeth  Hull  should  die  in  v. 
her  lifetime  or  in  the  lifetime  of  her  then  present  or  any  future 
husband,  leaving  issue  which  should  be  living  at  the  decease  oi 
the  survivor  of  them,  then  such  child  or  children  should  be 
entitled  to  the  same  share  and  interest  in  one  moiety  of  the 
trust  estates  as  the  father  or  mother,  if  living,  would  have  been 
entitled  to.  But,  in  case  there  should  be  no  child,  nor  the  issue 
of  any  child,  of  Ann  EUzaheth  Hull  living  at  the  death  of  the  sur- 
vivor of  her  and  her  then  present  or  any  future  husband,  then 
the  testatrix  gave  the  one  moiety  of  the  trust  estates  to  the  same 
person  or  persons  and  for  the  same  estates  and  interests  as  the 
other  moiety  of  the  said  estates  should  then  happen  to  belong. 
And,  in  case  both  her  daughters  should  die  without  leaving  any 
child,  or  the  issue  of  any  child,  living  at  the  decease  of  the  sur- 
vivor of  them  or  at  the  time  of  the  decease  of  the  survivor  of 
their  respective  then  present  or  any  future  husbands,  then,  after 
the  death  of  such  of  her  daughters  as  might  happen  to  survive  the 
other  of  them,  and  the  death  of  the  survivor  of  their  respective 
husbands,  the  testatrix  gave  all  the  trust  estates  to  the  use  of  such 
person  or  persons  as  the  survivor  of  the  daughters  should  by  deed 
or  will  appoint,  subject,  nevertheless,  to  the  life  estate  of  the 
husbands  or  husband  then  living  therein,  and  in  default  of  such 
appointment  she  gave  all  the  trust  estates  to  her  own  right  heirs 
for  ever.  And  the  testatrix  directed  that  her  executors  should, 
after  payment  of  all  her  just  debts  and  funeral  and  testamentary 
expenses,  place  out  at  interest  the  residue  of  her  personal  estate, 
and  pay  and  apply  the  income  thereof  to  such  person  or  persons 
and  in  such  manner  as  the  surplus  rents  of  her  real  estates  devised 
in  trust  as  aforesaid  were  made  payable,  and,  upon  the  decease  of 
the  survivor  of  her  daughters  and  of  their  then  present  or  future 
husbands,  she  gave  the  trust  moneys  so  directed  to  be  placed  out 
at  interest  unto  the  same  person  and  persons  as  would  be  then 
entitled  to  her  real  estates  thereby  devised  in  trust  as  afore- 
said. 
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0.  A.  The  testatrix  died,  as  already  stated,  on  the  30th  of  November, 
1888  1846,  leaving  her  two  daughters  her  heiresses-at-law  as  co- 
in re  parceners.  Neither  of  her  two  daughters  married  a  second  time. 
Mrs.  Hull  died  in  May,  1848.  She  left  no  issue  her  surviving. 
She  had  had  one  child  who  died  an  infant  before  the  testatrix. 
Mr.  Hull  died  in  July,  1868.  Mrs.  Hodghins  died  in  September, 
1873.  Her  husband  died  in  November,  1886.  She  had  two 
sons,  who  died  respectively  in  1857  and  1865,  both  of  them  un- 
married. Mrs.  Hodghins  did  not  exercise  the  power  of  appoint- 
ment given  to  her.  On  the  failure  of  issue  of  the  testatrix  a 
grand-nephew  named  Henry  Savory  became  her  heir-at-law. 

The  Defendants  were,  the  devisees  of  Henry  Savory,  the 
personal  representatives  of  Mrs.  Hull ;  and  the  personal  represen- 
tatives of  Mrs.  Hodghins. 

The  summons  was  heard  before  Mr.  Justice  North  on  the  16th 
of  January,  1888. 

Fraser  Macleod,  for  the  Plaintiffs : — 

The  question  is,  whether  the  ultimate  limitation  over  of  the 
real  estate  to  the  right  heirs  of  the  testatrix  is  void  for  remote- 
ness. It  was  possible  that  either  of  the  two  daughters  might 
marry  as  a  second  husband  a  man  who  was  not  born  till  after  the 
death  of  the  testatrix,  and  a  gift  over  in  the  event  of  there  being 
no  issue  of  a  daughter  living  at  the  time  of  the  death  of  the 
survivor  of  herself  and  such  a  husband  would  be  too  remote. 

Medd,  for  the  devisees  of  Henry  Savory  : — 

The  same  person  will  take  the  real  estate  whether  the  gift  over 
to  the  right  heirs  be  void  or  not.  It  is  unnecessary,  therefore,  to 
argue  the  question  so  far  as  regards  the  real  estate. 

B,  F.  Norton,  for  the  personal  representatives  of  Mrs.  Hodg- 
hins : — 

The  ultimate  limitation  of  the  personalty  is  similar  to  that  of 
the  realty;  therefore  the  validity  of  the  gift  over  of  the  realty  must 
be  decided  for  the  purpose  of  deciding  who  is  to  take  the 
personalty. 

The  effect  of  the  ultimate  trust  of  the  personalty  is  to  give  it 
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to  the  persons  who  constituted  the  heir-at-law  of  the  testatrix  at  o.  A. 
the  time  of  her  death  as  personse  designate,  i.e.,  to  the  daughters  1888 
as  joint  tenants.  ^J^g 
The  ultimate  gift  over  of  the  realty  is  not  too  remote.  All  Hakvey 
the  possible  members  of  the  class  to  take  must  necessarily  be  as- 
certained at  the  time  of  the  daughter's  death,  though  the  actual 
persons  who  would  take  might  not  be  then  ascertained :  Avern  v. 
Lloyd  (1).  Stuart  v.  Cockerell  (2),  and  Blight  v.  Hartnoll  (3),  may 
be  distinguished.  As  a  matter  of  fact,  at  the  death  of  Mrs.  HodgJcins, 
the  survivor  of  the  two  daughters,  she  had  no  issue  living. 

JDihdin,  for  the  personal  representatives  of  Mrs.  Hull : — 

The  gift  over  to  the  right  heirs  of  the  testatrix  is  too  remote. 
Avern  v.  Lloyd,  whenever  it  has  been  referred  to  by  Judges, 
has  been  distinguished.  The  decision  is  clearly  inconsistent 
with  the  course  of  authority  on  the  point.  It  might,  perhaps,  be 
said  that  the  gift  over  is  divisible  into  two  distinct  gifts,  one  of 
them  being,  in  the  event  of  the  death  of  the  survivor  of  the  two 
daughters  without  leaving  any  issue,  and  that  that  gift  (which 
applies  to  the  events  which  have  actually  happened)  is  good : 
Evers  v.  Challis  (4) ;  Watson  v.  Young  (5). 

But  those  cases  only  shew  that  there  would  be  an  implied  gift 
over  in  the  event  of  the  daughters  never  having  had  any  issue  at 
all ;  they  do  not  shew  that  there  is  any  separate  gift  over  in  the 
event  of  there  being  no  issue  living  at  the  death  of  the  survivor 
of  the  two  daughters. 


1888.  Jan.  24.  Nobth,  J.  (after  stating  the  provisions  of  the 
will  and  the  other  facts,  continued) : — 

It  was  quite  possible  that  either  of  the  daughters  might  marry 
as  a  second  husband  a  man  who  was  not  living  at  the  date  of  the 
death  of  the  testatrix,  and  therefore  the  trust  for  the  children  of  a 
daughter  "  living  at  the  time  of  the  death  of  the  survivor  of  the 
daughter  and  her  then  present  or  any  future  husband  "  was  void 
for  remoteness.    But  there  was,  upon  the  death  of  the  daughter 

(1)  Law  Rep.  5  Eq.  383.  (3)  19  Ch.  D.  294,  298. 

(2)  Ibid.  7  Eq.  303.  (4)  7  H.  L.  C.  531. 

(5)  28  Ch.  D.  436. 
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0.  A.  who  died  first,  a  good  gift  over  of  her  moiety  to  the  other 
1888  daughter  for  life,  with  remainder  to  her  husband  for  life.  The 
In  re  question  is,  whether  the  ultimate  gift  over  to  the  right  heirs  of 
the  testatrix  is  good,  and  in  my  opinion  it  is  good.  The  gift 
over  is,  in  case  both  the  daughters  should  die  without  leaving 
any  child,  or  the  issue  of  any  child,  living  at  the  death  of 
the  survivor  of  them,  or  of  the  survivor  of  their  respective  then 
present  or  any  future  husbands.  If  it  is  a  gift  over  in  case 
both  the  daughters  should  die  without  leaving  issue  living  at 
the  death  of  the  survivor  of  two  persons  both  of  whom  must 
be  living  at  the  death  of  the  testatrix,  it  would  be  a  good  gift 
over.  If,  on  the  other  hand,  it  is  a  gift  over  in  case  both  the 
daughters  should  die  without  leaving  issue  living  at  the  death 
of  the  survivor  of  two  persons,  one  of  whom  might  not  be  living 
at  the  death  of  the  testatrix,  it  would  be  too  remote  and  therefore 
bad.  In  my  opinion  the  clause  is  elliptical,  and  is,  according  to 
the  natural  meaning  of  the  words,  clearly  divisible  into  two 
totally  distinct  gifts  over  on  the  happening  of  two  distinct  events, 
— viz.  a  gift  over  in  case  both  the  daughters  should  die  without 
leaving  any  issue  living  at  the  death  of  the  survivor  of  them,  and 
then  another  gift  over  in  case,  if  there  should  be  issue  of  the 
daughters  or  either  of  them  living  at  the  death  of  the  survivor  of 
the  two  daughters,  there  should  be  no  issue  living  at  the  death 
of  the  survivor  of  their  then  present  or  any  future  husbands. 
The  second  of  these  two  gifts  over  would  be  void  for  remoteness, 
but  the  first,  which  corresponds  to  the  events  which  have  actually 
happened,  is  well  within  the  legal  limit  and  is  perfectly  good.  I 
should  have  come  to  this  conclusion  upon  the  construction  of  the 
words  of  the  will  independently  of  any  authority,  but  I  think 
that  Evers  v.  Challis  (1),  and  Watson  v.  Young  (2),  are  clear  authori- 
ties for  holding  that  the  gift  over  is  divisible  into  two.  It  is 
unnecessary,  therefore,  for  me  to  consider  Avern  v.  Llo?jd  (3),  and 
the  subsequent  cases  in  which  that  case  has  been  commented  on. 
I  hold  that,  in  the  events  which  have  happened,  there  was  a  good 
gift  over  of  the  real  estate  to  the  right  heirs  of  the  testatrix. 
So  far  as  regards  the  real  estate  the  decision  of  this  question  is 

(1)  7  H.  L.  C.  531.  (2)  28  Ch.  D.  436. 

(3)  Law  Rep.  5  Eq.  383. 
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immaterial,  as  the  same  persons  will  take  the  real  estate  whether  C.  A. 
the  gift  over  be  good  or  bad.  But  it  was  necessary  to  construe  188S 
the  gift  of  the  real  estate,  because  there  is  a  gift  over  of  the  jn  re 
residue  of  the  personal  estate  of  the  testatrix  on  the  happening 
of  the  same  events.  There  is  therefore  a  good  gift  over  of  the 
personal  estate  in  the  events  which  happened  to  the  daughters 
(who  at  the  death  of  the  testatrix  constituted  her  heir-at-law  as 
coparceners)  as  joint  tenants,  and  the  personal  representatives  of 
Mrs.  Eodghins,  who  was  the  survivor,  are  now  entitled  to  it. 

W.  L.  C. 


Harvey. 

Peek 

V. 

Savory. 

North,  J. 


The  devisees  of  Henry  Savory  appealed.  The  appeal  was  heard 
on  the  25th  of  July,  1888. 

CozenS'Eardy,  Q.C.,  and  Medd,  for  the  Appellants : — 

It  was  not  noticed  by  the  parties  in  the  Court  below  that  as 
regards  the  real  estate  it  makes  an  important  difference  whether 
the  two  daughters  took  as  devisees  or  as  on  an  intestacy.  If  they 
took  as  devisees  then  the  whole  estate  would  come  to  Mrs.  Eodg- 
hins by  survivorship,  and  on  her  death  intestate  would  descend  to 
her  heir-at-law  ex  parte  imternd.  If  they  took  as  on  intestacy 
then  upon  the  death  of  Mrs.  Eodghins  the  estate  would  descend  to 
the  then  heir-at-law  of  the  testatrix,  whom  we  represent.  Some  one 
therefore  ought  to  be  appointed  under  Order  xvi.,  r.  32,  to  repre- 
sent the  heir-at-law  of  Mrs.  Eodghins,  who  died  last,  and  it  is 
submitted  that  the  personal  representative  of  Mrs.  Eodghins,  who 
is  in  the  same  interest,  should  be  appointed. 

\_B,  F.  Norton,  for  the  personal  repre^ntative,  assented,  and 
the  Court  made  the  appointment.] 

We  say  the  gift  over  is  void  for  remoteness.  The  mind  of  the 
testatrix  was  fixed  on  a  period  of  division  which  was  too  remote, 
the  original  gift  being  to  issue  living  at  the  death  of  the  sur- 
vivor of  each  sister,  and  her  husband  present  or  future.  The 
same  period  is  referred  to  in  the  gift  over.  The  gift  over  can 
only  be  split  in  a  way  which  would  justify  splitting  any  limita- 
tion over  which  depends  on  several  events.  If  the  testator  does 
not  make  alternative  gifts  over  on  the  happening  of  the  different 
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events  tlie  Court  cannot  do  it  for  him.  In  Miles  v.  Harford  (1), 
Jessel,  M.E.,  says  :  "  As  I  understand  the  rule  of  law  it  is  a  ques- 
tion of  expression.  If  you  have  an  expression  giving  over  an 
estate  on  one  event,  and  that  event  will  include  another  event 
which  itself  would  be  within  the  limit  of  perpetuities,  or,  as  I 
say,  the  rule  against  perpetuities,  you  cannot  split  the  expression 
so  as  to  say  if  the  event  occurs  which  is  within  the  limit  the 
estate  shall  go  over,  although  if  that  event  does  not  occur  the 
gift  over  is  void  for  remoteness.  In  other  words,  you  are  bound 
to  take  the  expression  as  you  find  it,  and  if,  giving  the  proper 
interpretation  to  that  expression,  the  event  may  transgress  the 
limit,  then  the  gift  over  is  void."  Then  he  gives  an  instance  that 
a  gift  over,  if  A.  has  no  son  who  attains  twenty-five  years,  is 
bad  for  remoteness,  and  though  A.  dies  without  having  had  a  son 
at  all,  which  event  is  included  in  his  not  having  a  son  who  attains 
twenty-five,  still  the  gift  over  will  fail,  because  the  testator  has 
not  made  an  express  gift  over  on  that  event.  Here  there  is  a 
gift  to  a  class  to  be  ascertained  at  too  remote  a  period,  and  a  gift 
over  on  failure  of  that  class.  The  limitation  over  is  a  mere 
writing  out  at  large  of  "  subject  to  and  on  failure  of  the  preceding 
limitations."  The  expression  cannot  reasonably  be  construed  as 
a  set  of  alternative  gifts  over.  In  Evers  v.  Challis  (2)  there  was  a 
clear  limitation  over  on  a  second  event.  In  Watson  v.  Young  (3) 
there  was  a  distinct  alternative  gift,  and  so  in  the  other  cases 
referred  to  by  Mr.  Justice  North.  A  gift  over  even  to  an  ascer- 
tained person  on  a  too  remote  event  is  void :  London  and  South 
Western  Bailway  Company  v.  Gomm  (4). 

B.  F.  Norton,  for  the  real  and  personal  representatives  of  Mrs. 
HodgMns : — 

[Cotton,  L.J. : — Is  not  the  gift  over  in  effect  a  gift  on  the 
happening  of  such  one  of  two  specified  events  as  shall  last 
happen  ?] 

No.  If  that  had  been  intended,  four  words  ought  to  have  been 
left  out,  and  the  gift  over  would  have  run,  "  living  at  the  decease 
of  the  survivor  of  them  or  of  their  respective  present  or  any 


(1)  12  Ch.  D.  691,  702. 

(2)  7  H.  L.  C.  531. 


(3)  28  Ch.  D.  436. 

(4)  20  Ch.  D.  562,  582,  588. 
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future  husbands ;"  or  it  would  have  been  expressed  thus,  "  living  C.  A. 
ut  the  decease  of  the  survivor  of  them  and  their  present  or  future  1888 
husbands."  As  it  stands,  it  imports  a  gift  over  in  either  of  two 
events — failure  of  issue  at  the  death  of  the  daughters,  and  failure 
of  issue  at  the  death  of  their  husbands.  What  the  Appellants 
have  to  make  out  is  a  gift  over  on  the  death  of  the  survivor  of 
four  tenants  for  life  to  persons  then  to  be  ascertained.  A  life 
estate  to  an  unborn  person,  with  remainder  to  persons  who  must 
be  ascertained  within  the  limits  of  perpetuity,  is  good :  Evans 
\.  Walker  (1)  ;  Sampton  v.  Holman  (2)  ;  In  re  Roberts  (3)  ;  Averu 
Lloyd  (4)  ;  Stuart  v.  Cocker  ell  (5). 

[Fry,  L.J. : — Can  those  cases  stand  with  London  and  South 
Western  Baihcay  Company  v.  Gomm  (6)  ?] 

It  is  submitted  that  they  can.  The  late  Master  of  the  Kolls 
was  a  party  to  both  that  case  and  Li  re  Boberts,  The  two  cases 
are  distinct.  In  one  case  A.  is  made  owner  subject  to  a  clause 
shifting  over  the  property  from  him  to  B.  on  the  happening  of 
a  future  event ;  if  that  event  is  too  remote,  the  shifting  clause 
is  void.  In  the  other  case  B.  is  made  owner  at  once,  subject  to 
prior  limitations  which  are  not  void  for  remoteness,  and  it  does 
not  signify  that  they  may  not  determine  till  a  period  too  remote 
for  an  executory  devise  to  be  limited  upon  its  arriving. 

Dihdin,  for  the  personal  representatives  of  Mrs.  Hidl. 

Cozens-Hardy,  in  reply. 

Cotton,  L.J. : — 

This  will  is  not  expressed  in  clear  language,  but  I  cannot  agree 
with  the  interpretation  which  has  been  put  upon  it  by  Mr.  Justice 
North,  The  question  is  whether  the  testatrix  has  made  alterna- 
tive gifts  over  on  the  happening  of  two  events,  or  a  gift  over  on 
one  event  involving  two  things.  In  order  to  make  the  gift  good 
you  must  come  to  the  former  conclusion.  Here,  if  the  limitation 
had  been  "  in  case  both  my  daughters  shall  die  without  leaving 

(1)  3  Ck.  D.  211.  (4)  Law  Rep.  5  Eq.  383. 

(2)  5  Cb.  D.  183.  '  (5)  Ibid.  7  Eq.  363. 

(3)  19  Cb.  D.  520.  (6)  20  Cb.  D.  562. 
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any  child,  or  the  issue  of  any  child,  living  at  the  decease  of  the 
survivor  of  them,  or  shall  die  without  leaving  any  child,  or  the 
issue  of  any  child,  living  at  the  decease  of  the  survivor  of  their 
present  or  any  future  husband  who  may  survive  them  respec- 
tively," then  if  the  former  event  happened,  the  gift  over  would 
be  good.  But  that  is  not  what  she  has  done.  In  each  case 
the  testatrix  gives  a  moiety  of  residuary  estate  to  her  daughter 
for  life,  then  to  her  present  or  any  future  husband  for  life,  and 
then  to  the  daughter's  children  living  at  the  decease  of  the  sur- 
vivor of  the  daughter  and  her  husband,  and  the  issue  then 
living  of  any  child  or  children  of  the  daughter  who  may  have 
previously  died,  such  issue  taking  their  parents'  shares.  The 
gift  is  to  a  class  not  to  be  ascertained  till  the  death  of  the 
survivor  of  the  daughter  and  her  husband  present  or  future ;  and 
on  failure  of  that  class,  the  moiety  is  given  over  on  the  trusts  of 
the  other  moiety.  Then  comes  the  clause  on  which  the  question 
arises :  "  And  in  case  both  my  said  daughters  shall  die  without 
leaving  any  child  living  at  the  decease  of  the  survivor  of  them 
or  of  the  survivor  of  their  respective  present  or  any  future 
husbands,  then,  after  the  death  of  such  of  my  daughters  as 
may  happen  to  survive  the  other  of  them,  and  the  death  of  the 
survivor  of  their  respective  husbands,"  the  property  is  given 
over.  I  think  this  points  to  one  event.  That  one  event  is  re- 
ferred to  appears  to  me  to  be  made  clear  by  this,  that  the  testa- 
trix does  not,  after  saying,  "  and  in  case  both  my  daughters  shall 
die  without  leaving  any  child,  or  the  issue  of  any  child,  living  at 
the  decease  of  the  survivor  of  them,"  begin  again  by  saying,  "  or 
in  case  both  my  said  daughters  shall  die  without  leaving  any 
child,  or  the  issue  of  any  child,  living  at  the  death  of  the  survivor 
of  their  respective  husbands,"  but  runs  on,  "  or  of  the  survivor  of 
their  respective  present  or  any  future  husbands."  It  is  a  gift 
over  on  failure  of  a  class  to  be  ascertained  at  the  death  of  the 
survivor  of  the  daughters  and  their  husbands  present  or  future, 
and  is  bad  for  remoteness.  It  is  not  enough  that  you  can  separate 
the  gift  over  so  as  to  make  it  an  alternative  gift  on  two  contin- 
gencies— the  testatrix  must  herself  have  separated  it  so  as  to 
make  it  take  effect  on  the  happening  of  either  of  two  events. 
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Fry,  L.J. :—  c.  A. 

I  am  of  tlie  same  opinion.  The  true  inquiry  is  whetlier  tlie 
testatrix  refers  to  one  event  or  to  two  distinct  events.  "  In  case  re 
both  my  said  daughters  shall  die  without  leaving  any  child,  or  p^^^^^^ 
the  issue  of  any  child,  living  at "  (so  far  there  is  only  a  reference 
to  a  single  event,  and  there  is  no  reference  to  more  than  one  till 
she  comes  to  state  the  time  at  which  the  failure  of  issue  is  to 
take  place)  "  the  decease  of  the  survivor  of  them  or  of  the  sur- 
vivor of  their  respective  present  or  any  future  husbands."  I 
think  that  is  not  a  true  alternative,  but  that  she  means  at  the 
death  of  the  survivor  of  my  daughters,  or  of  the  survivor  of 
their  husbands,  whichever  of  those  two  survivors  shall  be  the 
last  survivor."  The  gift  over  was  not  to  take  effect  until  the 
husbands  as  well  as  the  daughters  were  dead. 

If  the  other  parts  of  the  will  are  referred  to,  they  tend  to 
confirm  this  view.  The  scheme  of  the  will  is  to  give  a  moiety  of 
the  estate  to  each  daughter  for  life,  then  "to  her  husband,  if  she 
should  leave  one  surviving  her,  for  his  life,  and  then  to  a  class 
of  issue  to  be  ascertained  at  the  death  of  the  survivor  of  the 
daughter  and  her  present  or  any  future  husband.  The  ultimate 
gift  over  appears  to  amount  merely  to  a  gift  on  failure  of  all  the 
prior  limitations,  some  of  which  were  void  for  remoteness. 

Lopes,  L.J : — 

I  am  of  the  same  opinion. 

Solicitors :  F.  Berheley  Jarvis,  agent  for  (r.  (7.  Livett,  Cambridge  ; 
Maples  &  Co.;  Walker,  Son,  &  Field;  Bridges.  Saiotell,  &  Co., 
agents  for  T.  P.  Bendall,  Newmarket, 

H.  C.  J. 
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C.  A.  In  re  BOMBAY  CIVIL  FUND  ACT,  1882. 

1888  Ex  ixirte  PKINGLE. 

Bombay  Civil  Fund  Act,  1882  (45  &  46  Vict  c.  45),  s.  h— Mode  of  Trial. 

On  an  application  to  the  Court  of  Appeal  under  the  Bomlay  Civil  Fund 
Act,  1882,  to  prescribe  the  manner  of  trial  of  a  question  alleged  by  the 
AjDplicant  to  arise  between  him  and  the  Secretary  of  State  for  India  as  to 
the  liability  of  the  fund,  the  Court  will  not  enter  into  any  inquiry  as  to 
the  nature  of  the  Applicant's  claim. 

Form  of  directions  as  to  the  manner  in  which  the  question  shall  be 
tried. 

In  June,  1888,  Mr.  Frincjh,  a  retired  member  of  the  Bombay 
Civil  Service,  applied  to  the  Court  of  Appeal  for  directions  as  to 
the  manner  in  which  a  question  which  he  alleged  to  exist  between 
him  and  the  Secretary  of  State  for  India  in  relation  to  the  Bomhay 
Civil  Fund  should  be  tried,  no  General  Orders  as  to  the  mode  of 
procedure  having  been  issued  under  the  Bomhay  Civil  Fund  Act, 
1882  (45  &  46  Vict.  c.  45),  s.  5  (1).  On  the  6th  of  June  the  Court 
directed  notice  to  be  served  on  the  Secretary  of  State.  Mr.  Fringle 
•accordingly  served  notice  of  motion  that  it  might  be  ordered  that 

the  Applicant  should  within  weeks  lodge  with  the  Eegistrar 

a  written  or  printed  statement  of  the  facts  on  which  he  relied  in 
support  of  his  claims  set  out  in  a  schedule  to  the  notice,  and  that 

the  Secretary  of  State  iox India  might  be  ordered  within  weeks 

after  such  statement  was  lodged  to  lodge  a  written  or  printed 
statement  in  answer  thereto,  and  that  the  Applicant  might  be  at 

(1)  The  Boinbay  Civil  Fund  Act,  tatives  of  any  such  widow  or  child,  on 
1882  (45  &  46  Vict.  c.  45),  s.  5  :  the  one  hand,  and  the  Secretary  of 
"  Provided  that  nothing  in  this  Act  State  for  India  in  Council  on  the  other, 
shall  prejudice  any  claim  which  may  as  to  any  liability  or  alleged  liability 
be  made  by  any  subscriber  to  or  bene-  of  the  said  fund,  such  question  shall 
ficiary  under  the  said  fund,  or  by  the  be  determined  by  Her  Majesty's  Court 
representatives  of  any  such  subscriber  of  Appeal  in  such  manner  as  may  be 
or  beneficiary,  upon  the  funds  so  trans-  provided  by  any  General  Orders,  or  as 
ferred ;  and  in  case  any  question  shall  the  said  Court  may  on  special  applica- 
arise  between  any  such  subscriber,  or  tion  think  fit  to  prescribe,  anything  in 
the  representatives  of  any  deceased  the  Statute  of  Limitations  to  the  con- 
subscriber,  or  the  widow  or  a  child  of  trary  notwithstanding." 
any  such  subscriber,  or  the  represen- 
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liberty  within  weeks  after  such  answer  was  lodged  to  lodge 

a  reply  thereto  if  he  should  deem  it  desirable  so  to  do,  or  that 
such  other  order  might  be  made  in  pursuance  of  sect.  5  of  the 
Act  as  to  the  Court  might  seem  just. 

Moulton,  Q.C.,  and  Macnagliten,  for  the  motion : — 

No  General  Orders  under  the  Act  having  been  issued,  the  case 
must  be  tried  in  such  manner  as  the  Court  of  Appeal  on  special 
application  may  prescribe. 

Bobinson,  Q.C.,  and  A.  Young,  for  the  Secretary  of  State  for 
India : — 

We  allege,  by  way  of  preliminary  objection,  that  the  Applicant 
has  not  shewn  any  case  coming  within  sect.  5,  and  that  there  is 
no  such  "  question "  as  is  referred  to  in  that  section.  What- 
ever he  is  entitled  to,  if  anything,  he  can  get  under  sect.  2  of 
the  Act. 

[Fey,  L.J. : — You  are  asking  us  to  exercise  a  power  of  stopping 
the  matter  in  limine^  which  we  should  not  have  if  General  Orders 
had  been  made.  We  are  only  asked  to  direct  the  mode  of  trial, 
and  can  we  look  to  what  the  Applicant's  case  is  ?] 

He  ought  not  to  have  directions  given  unless  he  shews  a  case 
coming  within  sect.  5.    [Edivards  v  .Warden  (1)  was  referred  to.] 

[Fry,  L.J. : — It  appears  to  me  that  the  parties  ought  to  pro- 
ceed by  statement  of  claim,  statement  of  defence,  and  generally 
in  the  same  way  as  if  the  proceeding  had  been  an  ordinary  action, 
and  the  Court  of  Appeal  a  Court  of  first  instance,  and  that  the 
General  Kules  and  Orders  ought  to  be  treated  as  applicable.] 

Bobinson,  Q.C. : — The  Applicant  should  give  security  for  costs. 

[Fry,  L.J. : — It  is  not  to  my  mind  clear  that  we  have  any 
jurisdiction  as  to  costs.  If  we  have,  we  do  not  want  an  under- 
taking ;  if  we  have  not,  have  we  any  power  to  require  an  under- 
taking ?] 

The  Applicant  ought  to  pay  the  costs  of  this  application. 


C.A. 

1888 

In  re 
Bombay 
Civil  Fund 
Act,  1882. 

Ex  'parte 
Pringle. 


(1)  1  App.  Cas.  281. 
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0.  A.      Fey,  L.J.  :— 

This  is  an  application  made  to  us  to  point  out  the  manner  in 
In  re  which  a  certain  claim  should  be  stated  before  us.  The  applica- 
CiviL  Fund  tion  arises  under  the  5th  section  of  the  Bombay  Civil  Fund  Act, 
Act,  1882 .  -^gg2^  ^f^er  providing  for  the  transfer  of  the  fund  to  the  Secre- 
Pringle.  tary  of  State,  the  statute,  by  sect.  5,  provides  as  follows : —  [His 
Lordship  read  the  5th  section.] 

The  present  application  is  made  to  us  simply  because  no 
General  Orders  have  been  issued  which  point  out  the  manner  in 
which  the  question  may  be  raised,  and  we  are  only  asked  to  pre- 
scribe in  what  manner  it  shall  be  raised.  Now  it  is  suggested 
on  the  part  of  the  Secretary  of  State,  that  we  ought  to  consider 
whether  there  is  any  valid  question  which  the  Applicant  desires 
to  raise.  On  the  other  hand  it  is  suggested  to  us  that  we  have 
nothing  to  do  with  the  merits  of  the  question  at  this  stage. 
That  is  distinctly  my  view  of  the  case.  It  is  simply  because  no 
General  Orders  have  pointed  out  the  manner  in  which  the  ques- 
tion is  to  be  tried,  that  we  are  asked  to  prescribe  in  what  manner 
it  shall  be  tried,  and  I  think  it  would  be  premature  to  consider 
the  validity  of  the  claim  at  this  stage.  I  think  the  most  con- 
venient order  we  can  make  is  the  one  I  have  already  pointed  out, 
viz.  to  assimilate  this  proceeding  to  an  ordinary  action. 

Another  point  has  been  raised — whether  we  can  make  any, 
and  if  any,  what  order  with  regard  to  the  costs.  It  does  not 
appear  to  me  that  the  section  in  question  gives  any  jurisdiction 
as  to  costs.  It  is  to  be  observed  that  this  is  not  an  application 
to  us  by  virtue  of  our  general  jurisdiction  as  Her  Majesty's  Court 
of  Appeal,  but  it  is  under  a  special  statute.  I  know  of  no  power 
which  we  have,  independently  of  statute,  and  of  the  general 
discretionary  power  which  existed  in  certain  Courts  before  the 
Judicature  Act  was  passed,  to  pronounce  any  order  as  to  costs. 
No  doubt  the  matter  is  an  important  one,  and  one  that  may 
require  further  consideration,  and  therefore  I  only  say  at  the 
present  time  that  we  make  no  order  as  to  costs,  not  being  at 
present  satisfied  that  we  have  jurisdiction  to  make  any. 


Lopes,  L.J. :— I  entirely  agree. 
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The  order  was  as  follows  : — 


C.  A. 


This  Court  doth  order  that  the  j)arties  in  this  matter  do  proceed  by  state- 
ment of  claim,  defence,  and  reply,  and  generally  as  near  as  may  be  to  the  pro- 
ceedings in  an  action,  as  though  the  Judicature  Acts  and  the  Kules  of  the 
Supreme  Court,  1883,  applied,  and  this  Court  were  a  Court  of  first  instance, 
and  the  proceedings  were  an  action  commenced  by  writ  served  this  day. 

Solicitors  :  EoivcUffes,  Baivle,  &  Co. ;  Solicitor,  India  Office. 

H.  C.  J. 


1888 

In  re 
Bombay 
Civil  Fund 
Act,  1882. 

Ex  parte 
Pkingle. 


In  re  PAKKEK'S  WILL.  c.  A, 

1888 

Trustee — Trustee  Relief  Act — Payment  into  Court — Costs — Jurisdiction. 

Aug.  2. 

On  applications  for  payment  out  of  a  fund  which  has  been  paid  into  Court   

under  the  Trustee  Belief  Act,  the  jurisdiction  of  the  Court  is  limited  to  the 
fund  which  has  been  actually  brought  into  Court ;  and  repayment  by  the 
trustees  of  costs  and  expenses  deducted  by  them  from  the  fund  before 
payment  in  cannot  be  ordered. 

If  it  can  be  shewn  that  in  such  a  case  the  costs  and  expenses  have  been 
improperly  retained  separate  proceedings  must  be  taken  against  the  trustees 
to  recover  the  amount. 

In  this  case  Mr.  Justice  Kay,  being  of  opinion  that  the  trustees 
of  a  will,  under  which  Ann  Parher  was  absolutely  entitled  to  a 
sum  of  £1400,  had  been  guilty  of  very  great  misconduct  in 
paying  the  fund  into  Court,  and  especially  in  the  affidavit  which 
had  been  filed  by  them  on  that  occasion,  had  ordered  them  to  pay 
all  the  costs  of  a  summons  by  Miss  Parher  for  payment  out  to 
her  of  the  fund,  and  also  to  repay  the  costs  and  the  commission 
which  they  had  deducted  from  the  fund  before  paying  it  into 
Court. 

Miss  Parher  had  for  some  time  suffered  from  hysteria,  border- 
ing upon  a  state  of  unsound  mind,  and  between  May,  1875,  and 
October,  1885,  was  an  inmate  of  various  lunatic  asylums.  In 
October,  1885,  with  permission  from  the  medical  superintendent, 
she  left  Fislierton  House  Asylum,  near  Salislury,  and  for  two  years 
maintained  herself,  though  in  great  poverty,  and  without  apply- 
ing to  the  trustees  for  the  income  of  her  legacy  of  £1400.  In 
♦September,  1887,  she  was  discovered  by  her  sister,  her  only 
relative  living  in  this  country,  and  forcibly  carried  back  to 
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Fislierton  Asylum.  From  that  establishment  she  was  shortly 
afterwards  discharged  by  the  visiting  justices. 

In  December,  1887,  the  trustees  paid  the  money  into  Court 
under  the  Trustee  Belief  Ad,  deducting  a  sum  for  their  cost*  and 
expenses,  and  stating  in  their  affidavit  that  in  the  opinion  of  the 
medical  superintendents  of  the  several  asylums  she  was  con- 
sidered to  be  incurably  insane,  and  that  under  the  circumstances 
they  believed  "that  she  is  still  incurably  insane  and  incapable  of 
transacting  business,  or  of  giving  a  proper  discharge  for  the  said 
moneys  and  securities." 

Miss  Farher  had  applied  by  summons  for  payment  to  her  of 
the  fund  in  Court.  In  making  the  order  for  transfer  Mr.  Justice 
Kmjy  being  of  opinion  that  she  had  been  treated  in  a  most  scan- 
dalous and  disgraceful  way,  and  also  that  the  conduct  of  the 
trustees,  in  filing  an  affidavit  which  did  not  properly  disclose  to 
the  Court  facts  as  to  Ann  Parker  s  mental  condition  during  the 
last  two  years  within  their  knowledge,  had  been  most  discredit- 
able,  ordered  them  to  pay  all  the  costs  of  the  summons  for  pay- 
ment out,  and  to  repay  the  costs  deducted  by  them  before  paying: 
the  fund  into  Court. 
The  trustees  appealed. 

Bensliaw,  Q.C.,  and  Keary,  in  support  of  the  appeal : — 

The  trustees,  acting  upon  the  best  medical  advice  that  could 
be  obtained,  weie  fully  justified  in  paying  the  money  into  Court. 
They  cannot  be  ordered  to  refund  costs  which  have  been  deducted 
by  them  from  the  fund  before  payment  into  Court ;  there  being 
no  jurisdiction  in  the  Court  over  any  portion  except  that  whicK 
is  actually  brought  into  Court :  In  re  Bloye's  Trust  (1) ;  Be 
Barher's  Will  (2). 

B.  F.  Norton,  for  the  Kespondent,  Ann  Parher : — • 

The  Court  has  jurisdiction  to  order  trustees  who  have  vexa- 
tiously  and  improperly  paid  a  fund  into  Court  under  the  Trustee 
Belief  Act  personally  to  pay  the  costs  of  the  petition  for  payment 
out  by  the  persons  entitled  :  Be  Woodburn's  Will  (3). 

(1)  1  Mac.  &  G.  488,  504.  (3)  26  L.  J.  (Ch.)  522 ;  IBeGr.&J. 

(2)  9  Jur.  (N.S.)  1098 ;  11  W.  E.  333. 
1056. 


C.  A. 

1888 

In  re 
Parker's 
Will. 


YOL.  XXXIX.] 


CHANCEKY  DIVISION. 


305 


[Cotton,  L.J. : — Was  the  decision  in  that  case  directed  to  the  C  A. 
question  whether  there  was  jurisdiction  to  order  repayment  by  1888 
the  trustees  of  what  they  had  deducted  for  their  costs  before  in  re 
paying  the  fund  into  Court  ?]  ^wfZ 

It  is  there  stated  by  Lord  CranwortJi  ihsit  the  Trustee  Belief  Act 
was  not  intended  to  give  to  a  trustee  an  indemnity  from  the  usual 
consequences  of  his  improper  conduct,  and  that  it  is  a  necessary 
incident  to  contentious  litigation  that  the  Court  should  have  full 
authority  to  deal  with  the  question  of  costs  according  to  its 
discretion. 

[BensJiaw : — 

In  Re  Barber  s  Will  (1),  Kindersley,  V.C.,  states  expressly  that 
the  question  whether  the  Court  had  any  jurisdiction  over  the 
fund  not  paid  in  was  never  raised  in  Be  Woodhurns  Will  (2), 
and  that  their  Lordships  never  meant  to  decide  it.] 

The  trustees,  at  all  events,  were  not  justified  in  taking  the 
expensive  course  of  paying  the  fund  in  under  the  Trustee  Belief 
^c^,  and  thus  throwing  the  costs  upon  the  fund,  when  they  should 
have  proceeded  by  originating  summons :  In  re  BirJcett  (3). 

[Cotton,  L.J. : — I  am  not  so  certain  that  that  would  have 
been  the  cheaper  course.] 

On  the  merits,  it  is  submitted  that  the  view  of  the  trustees^ 
conduct  taken  by  Mr.  Justice  Kaij  was  correct. 


Cotton,  L.J. : — 

I  am  unable  to  agree  with  the  decision  of  Mr.  Justice  Kay. 
The  trustees  had  not  acted  in  an  unreasonable  or  improper  way 
in  paying  the  money  into  Court,  and,  in  my  opinion,  there  was 
no  ground  for  ordering  them  personally  to  pay  the  costs  of  the 
summons.  With  respect  to  ordering  the  trustees  to  repay  the 
costs  which  they  have  retained  out  of  the  fund  there  is  no  juris- 
diction to  make  such  an  order.  If  any  case  can  be  made  that 
the  costs  have  been  improperly  retained  by  the  trustees,  pro- 

(1)  9  Jur.  (N.S.)  1098  ;  11  W.  R.  (2)  26  L.  J.  (Ch.)  522  :  1  De  G.  &  J. 
1056.  333. 

(3)  9  Ch.  D.  576. 
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0.  A. 
1888 

In  re 
Pakkee's 
Will. 

Cotton,  L.J. 


ceedings  should  be  taken  against  them  to  recover  the  amount. 
But,  according  to  the  clear  opinion  of  Lord  Cottenham,  L.C.  {In  re 
Bloye's  Trust  (1))  and  Kindersley,  V.C.  {Re  Barher's  Will  (2))  the 
Court  has  no  jurisdiction  over  any  portion  of  the  fund  which 
has  not  been  actually  brought  into  Court,  except  by  bill.  The 
appeal  must,  therefore,  be  allowed. 


Fey  and  Lopes,  L.JJ.,  concurred. 


Solicitors :  Robinson,  Preston,  &  Stoiv,  agents  for  Keary  & 
StoJces,  Chippenham;  Ridsdale  &  Son,  agents  for  Latchams  & 
Montague,  Bristol. 


F.  G.  A.  W. 


c.  A.  In  re  DEY  DOCKS  COEPOEATION  OF  LONDON. 

1888  Company — Winding-up — Voluntary  JAguidation  —  Provisional  Liquidator — 
KA^jJ-  Rates  due  after  Appointment  of  —  Distress  —  Priority  —  Carrying  on 

July  Q.  Business  for  Benefit  of  Winding-wp — Companies  Act,  1862,  s.  95  [Bevised 

j^^  Ed.  Statutes,  vol.  xiv.,  p.  223]. 

Aug.  1,  8. 

  Between  the  dates  of  the  appointment  of  a  provisional  liquidator  on  a 

winding-up  petition  and  of  a  subsequent  resolution  by  the  company  for  a 
voluntary  winding-up,  the  overseers  of  a  parish  proceeded,  without  the 
leave  of  the  Court,  to  distrain  for  rates  which  had  become  due  for  the 
current  half-year  in  respect  of  the  company's  premises  : — 

Held,  by  Kay,  J.,  that  the  overseers  were  not  entitled  to  the  benefit  of 
their  distress ;  and  that,  as  the  rates  were  due  before  the  commencement 
of  the  winding-up — that  is,  the  passing  of  the  winding-up  resolution  : 
Weston's  Case  (3) — the  overseers  were  not  entitled  to  any  priority  in  respect 
of  them,  and  that  an  injunction  ought  to  be  granted  to  restrain  them  from 
proceeding  with  the  distress  : 

Held,  on  appeal,  that  as  the  overseers'  right  of  distress  was  defeated 
only  by  the  appointment  of  the  provisional  liquidator,  the  case  was  one 
where  if  leave  to  distrain  had  been  applied  for  it  would  have  been  granted, 
and  that  an  injunction  ought  only  to  have  been  granted  on  the  terms  of 
the  liquidators  paying  the  rates. 

On  the  6th  of  March,  1888,  a  petition  was  presented  by  a  creditor 
for  the  winding-up  of  the  Dry  Docks  Corporation  of  London, 
Limited,  and  on  the  8th  of  March  an  order  was  made  appointing 

(1)  1  Mac.  &  G.  504.  (2)  9  Jur.  (N.S.)  1098. 

(3)  Law  Rep.  -1  Ch.  20. 
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John  Young  provisional  liquidator,  with  power  to  carry  on  the  C.  A. 
business  of  the  company,  and  to  take  all  such  steps  as  might  be  1888 
necessary  for  that  purpose.  >  jn  re 

On  the  22nd  of  June  last  an  extraordinary  resolution  was 
passed  for  the  voluntary  winding-up  of  the  company,  by  which  of  London. 
John  Young  and  Alexander  Young  were  appointed  liquidators. 
On  the  following  day  an  order  was  made  continuing  the  winding- 
up  under  the  supervision  of  the  Court. 

In  April  rates  amounting  to  £125  5s.  had  been  made  by  the 
overseers  of  the  parish  of  St.  Anne's,  Limelwiise,  for  the  quarter 
ending  at  Midsummer  last,  in  respect  of  two  docks  belonging  to 
the  company,  called  Lime  Kiln  Dock  and  Bridge  Docl\  The  rates 
having  fallen  into  arrear,  a  magistrates'  order  was  made  for  a  dis- 
tress to  issue  if  they  were  not  paid  within  seven  days.  They 
were  not  so  paid,  and  the  overseers,  on  the  16th  of  June,  pro- 
ceeded, but  without  the  leave  of  the  Court,  to  levy  a  distress 
for  the  same  upon  the  company's  chattels.  It  did  not  appear 
on  the  evidence  before  3Ir.  Justice  Kag  that  the  overseers  knew 
of  the  appointment  of  the  provisional  liquidator.  The  broker 
who  made  the  distress  deposed  that  on  that  day,  after  the  goods 
had  been  valued,  he  saw  the  manager  of  the  company,  and  at  his 
request  accompanied  him  to  an  office  in  Coleman  Street,  where 
the  manager  had  an  interview  with  a  gentleman,  the  nature  of 
which  he  did  not  know,  but  that  after  a  time  the  manager  came 
back  and  said  the  rates  could  not  be  then  paid,  but  £10  was  paid 
on  account  of  the  costs  of  the  distress,  on  an  agreement  that  the 
overseers  would  not  sell  before  the  28th,  on  or  before  which  day 
the  balance  was  to  be  paid.  It  was  in  fact  the  provisional  liqui- 
dator with  whom  the  manager  conferred.  On  the  28th  of  June 
the  liquidators  obtained  an  injunction,  extending  over  July  6th, 
restraining  the  overseers  from  selling  any  of  the  company's  pro- 
perty without  the  leave  of  the  Court.  On  that  day  they  moved 
to  continue  the  injunction.  The  liquidators  were  in  the  pos- 
session or  occupation  of  the  company's  docks,  and  it  was  stated 
in  evidence  that  business  was  now  being  carried  on  there  for  the 
benefit  of  the  company.  They  had  on  the  29th  of  June  been 
appointed  receivers  and  managers  in  an  action  brought  by  deben- 
ture holders. 
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0.  A.  The  motion  was  heard  before  Mr.  Justice  Kay  on  the  6th  of 
1888       July,  1888. 

Dry^Docks      ^-  ^-  Millar,  for  the  liquidators  : — 

CORPOEATION  . 

OF  London.  J-t  IS  clear  that,  m  the  wmdiug-up  oi  a  company,  no  distress 
can  be  levied  on  the  company's  property  without  the  leave  of  the 
Court,  for  that  is  an  improper  interference  with  the  liquidator, 
who  is  an  officer  of  the  Court. 

Eustace  Smith,  for  the  overseers  : — 

This  case  falls  within  that  class  of  cases  in  which  the  business 
of  the  company  is  being  carried  on  by  the  liquidator  for  the 
beneficial  winding-up "  of  the  company  under  sect.  95  of  the 
Companies  Act,  18(32,  so  that  any  costs  incurred  in  so  carrying  on 
the  business  take  priority  over  the  claims  of  general  creditors. 
The  winding-up  of  the  company  in  effect  commenced  with  the 
appointment  of  the  provisional  liquidator,  and  this  process  of 
winding-up  by  him  was  included  in  the  half-year  at  the  com- 
mencement of  which  these  rates  became  due. 

G.  T.  Millar,  in  reply : — 

It  is  well  settled  that  rates  due  from  a  company  before  a 
winding-up  are  not  entitled  to  priority.  Here  the  winding-up 
did  not  commence  until  the  22nd  of  June,  the  date  of  the  resolution 
for  a  voluntary  winding-up :  Weston  s  Case  (1) ;  and  these  rates 
were  made  and  became  payable  in  April  previously. 

Kay,  J.  :— 

This  motion  raises  a  very  curious  and  interesting  point.  I 
understand  the  facts  to  be  these.  On  the  6th  of  March,  1888,  a 
petition  was  presented  for  winding-up  this  company,  and  on  the 
8th  of  March  a  provisional  liquidator  was  appointed  under  that 
petition.  Rates  became  due  for  the  quarter  which  began  on  the 
25th  of  March  and  ended  on  Midsummer  Day ;  and,  without  know- 
ledge of  the  fact  that  the  provisional  liquidator  was  in  possession 
of  the  goods  of  the  company,  a  distress  was  levied  for  these  rates 
about  the  16th  of  June.  Now,  no  compulsory  order  to  wind  up 
(1)  Law  Kep.  4  Ch.  20. 
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this  company  has  been  made ;  if  there  had,  the  compulsory  order      c.  A, 
would  have  related  back  to  the  6th  of  March,  the  date  of  the  1888 
presentation  of  the  petition  ;  but  on  the  22nd  of  June  an  extra- 
ordinary  resolution  to  wind  up  was  passed,  and  subsequently  to 
that  a  supervision  order  was  made ;  and,  of  course  then,  according  of  London. 
to  Weston's  Case  (1)  the  winding-up  began  only  on  the  22nd  of     Kay,  j. 
June.    This  distress  was  put  in,  though  innocently  and  without 
knowledge  that  a  provisional  liquidator  had  been  appointed, 
while  the  property  was  really  in  the  custody  of  the  Court  by  the 
provisional  liquidator. 

Now,  what  is  the  object  of  appointing  a  provisional  liquidator 
under  a  petition  which  asks  for  a  winding-up  ?  The  object  is  to 
keep  things  in  statu  quo  and  to  prevent  anybody  from  getting 
priority. 

Then  it  is  said  most  ingeniously :  "  Yes,  that  is  true  :  but  the 
provisional  liquidator  carries  on  the  business  for  the  benefit  of 
the  winding-up  ;  and  although  he  is  put  in  to  prevent  creditors 
from  getting  priority,  a  creditor  who  becomes  such  after  the  pro- 
visional liquidator  is  appointed  is  a  creditor  in  the  winding-up  in 
a  sense."  It  has,  no  doubt,  been  held  again  and  again  that  if  a 
company  during  the  winding-up  retains  possession  of  its  premises, 
and  rent  or  rates  become  due  in  respect  of  these  premises  while 
the  company  is  in  possession  and  is  using  them  for  the  benefit 
of  the  creditors  in  the  winding-up,  any  rent  or  rates  which  become 
due  during  that  period  ought  to  be  paid  in  full ;  because,  practi- 
cally, the  company  in  the  winding-up  is  a  tenant  and  is  using  the 
landlord's  property,  or  incurring  rates  which  are  due  in  respect 
of  that  property,  for  the  very  purpose  of  benefiting  the  creditors 
who  are  winding-up.  Now,  is  that  the  case  when  there  is  a  provi- 
sional liquidator?  I  do  not  think  it  is  so  altogether.  The 
provisional  liquidator  does  not  necessarily  carry  on  the  business 
for  the  purpose  of  winding-up.  He  cannot  wind  up  :  he  cannot 
sell  the  property  :  he  cannot  get  rid  of  it.  He  is  only  put  in  to 
prevent  people  from  obtaining  priority,  and  in  no  true  sense  can 
he  be  said  to  carry  on  the  business  of  the  company  or  to  hold  the 
property  for  the  purposes  of  the  winding-up.  The  winding-up  in 
this  case  did  not  in  fact  begin  till  the  22nd  of  June,  and  the 
(1)  Law  Rep.  4  Ch.  20. 
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C.  A.      putting  in  of  a  distress  was  altogether  a  wrongful  act,  even  if  the 
1888       overseers  did  not  know  that  a  provisional  liquidator  had  been 
In  re      appointed ;  if  they  did  know,  it  really  was  an  interference  with 
Dry  Docks  an  officer  of  this  Court  which,  in  the  case  of  a  receiver  at  any 
OF  London,  rate,  would  amount  to  contempt.    I  cannot,  therefore,  allow  the 
Kay,  J.      overseers  to  say  that  they  got  any  advantage  by  putting  in  this 
distress. 

Then  another  question  remains.  Supposing  the  overseers  got 
no  advantage  by  putting  in  the  distress,  can  they  say  that  these 
rates  became  due  during  the  winding-up  ?  That  is  impossible, 
because  the  winding-up  did  not  commence  until  the  22nd  of  June, 
and  therefore,  although  I  think  the  argument  ingenious,  and  the 
point  a  very  curious  one,  my  opinion  is  that  in  this  case  there  is 
no  priority  for  these  rates,  but  that  the  overseers  must  come  in 
and  prove  with  the  other  creditors. 

Accordingly  the  injunction  must  be  continued,  but  I  make  no 
order  as  to  costs,  except  that  the  liquidators  may  take  their  costs 
out  of  the  estate. 

G.  I.  F.  C. 

The  overseers  appealed.  The  liquidators  filed  an  affidavit 
shewing  that  on  the  14th  of  June  a  written  notice  of  the  appoint- 
ment of  a  provisional  liquidator  had  been  given  to  a  rate  col- 
lector of  the  overseers.  The  Court  offered  the  Appellants,  who 
stated  that  when  they  put  in  their  distress  they  had  not  any 
notice  of  the  appointment,  to  let  the  appeal  stand  over  for  them  to 
answer  this  affidavit,  but  they  preferred  letting  the  case  go  on. 

The  appeal  was  heard  on  the  1st  of  August,  1888. 


Eustace  Smith,  for  the  appeal : — 

I  submit  that  these  rates  come  within  the  principle  of  the  cases 
where,  property  being  occupied  for  the  benefit  of  the  company, 
rent  accrued  during  the  winding-up  has  been  held  payable  in 
full  as  part  of  the  expenses  of  the  winding-up.  Though  as  a 
general  rule  a  voluntary  winding-up  does  not  go  back  beyond 
the  date  of  the  resolution  for  winding  up,  it  may,  where  a  pro- 
visional liquidator  has  been  appointed  before  the  resolution,  be 
carried  back  to  the  appointment  of  the  provisional  liquidator : 
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In  re  Colonial  Trusts  Corporation  (1) ;  and  I  submit  that  this      C.  A. 
should  be  done  here ;  and  Weston  s  Case  (2),  which  is  always  1888 
referred  to  for  the  general  rule,  does  not  conflict  with  that.    If      in  re 
that  be  so,  these  rates  accrued  during  the  winding-up,  and  the  coBPo'^A-rfoN 
liquidator  cannot  be  allowed  to  get  the  benefit  of  the  occupation  London. 
of  the  property  without  bearing  the  burdens  incident  to  it. 

Millar,  Q.C.,  and  G,  T.  Millar,  for  the  liquidator : — 

We  cannot  dispute  that  this  distress  would  have  been  good 
had  there  been  no  appointment  of  a  provisional  liquidator,  but 
the  fact  that  the  assets  were  in  the  possession  of  a  provisional 
liquidator  makes  it  invalid.  The  winding-up  commences  only 
at  the  date  of  the  resolution,  and  these  cannot  be  considered 
expenses  incurred  during  the  winding-up :  Companies  Act,  1S62, 
s.  130.  By  sect.  133  the  assets  are  to  be  applied  in  satisfaction 
of  liabilities  pari  passu,  and  the  whole  scheme  of  the  Act  is 
against  giving  preferences.  Was  this  a  liability  of  the  company 
at  the  time  of  the  resolution  to  wind  up  ?  If  not,  the  company 
is  not  liable ;  if  it  was,  then  it  is  a  provable  debt,  but  there  is 
no  enactment  authorizing  the  payment  of  it  in  full.  The  provi- 
sional liquidator  is  an  officer  of  the  Court :  Gooch's  Case  (3) ;  and 
no  distress  without  leave  of  the  Court  could  be  of  any  effect : 
sect.  163. 

Cotton,  L.J. : — 

This  is  an  appeal  from  an  order  of  3Ir.  Justice  Kaz/  made  in  the 
winding-up  of  this  company,  by  which  he  restrained  the  Appel- 
lants from  proceeding  to  enforce  their  distress  by  sale,  and 
granted  an  injunction  without  imposing  any  terms  upon  the 
liquidator. 

Now  the  case  stands  thus — the  winding-up  only  commenced 
on  the  22nd  of  June,  because  that  was  the  date  of  the  extraordi- 
nary resolution  for  voluntary  winding-up,  and  an  order  was  made 
on  the  following  day  continuing  that  winding-up  subject  to  the 
supervision  of  the  Court.  A  creditor's  petition  for  winding-up 
had  been  presented  on  the  6th  of  March,  and  on  the  8th  a  provi- 

(1)  15  Ch.  D.  465.  (2)  Law  Eep.  4  Ch.  20. 

(3)  Law  Kep.  7  Cli.  207. 
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0.  A.      sional  liquidator  had  been  appointed,  with  power  to  carry  on  the 
1888       business  of  the  corporation  until  further  order,  and  to  "  take  all 
In  re      such  steps  as  may  be  necessary  for  that  purpose."   The  overseers 
OoRPORATK)N  ^aused  a  distress  to  be  put  in  on  the  16th  of  June,  and,  on  the 
OF  London,  evidence  now  before  us,  I  think  we  must  take  it  that  they  did  so 
Cotton,  L.J.    with  notice  that  a  provisional  liquidator  had  been  appointed. 

They  did  not  apply  to  the  Court  for  liberty  to  put  in  the  distress 
or  to  enforce  it  by  subsequent  sale,  but  some  time  after  the  super- 
vision order  had  been  made  the  liquidators  applied  to  the  Court 
for  an  injunction,  which  Mr.  Justice  Ka]/  granted.  I  think  that 
it  was  not  right  to  grant  it  except  on  the  terms  of  the  liquidators 
paying  the  amount  of  the  rate  for  which  the  distress  was  put  in. 
I  do  not  say  so  on  the  ground  that  the  liquidation  is  to  be  con- 
sidered as  having  commenced  on  the  6th  of  March,  for  the  liqui- 
dation that  is  now  being  carried  on  commenced  with  the  volun- 
tary resolution,  and  must  be  considered  as  having  commenced 
only  from  the  22nd  of  June.  If  there  had  been  no  provisional 
liquidator  the  distress  put  in  on  the  16th  of  June  would  have 
been  a  proper  distress,  and  although  sect.  163  of  the  Companies 
Act,  1862,  says  that  after  the  commencement  of  the  winding-up 
any  distress  put  in  force  shall  be  null  and  void  to  all  intents  and ' 
purposes,  yet  that  is  to  be  construed  with  the  previous  sects.  85 
and  87,  and  when  there  has  been  a  distress  put  in  before  the  com- 
mencement of  the  winding-up  the  Court  may,  if  it  thinks  fit, 
allow  it  to  go  on.  Here,  if  leave  to  distrain  had  been  applied 
for,  the  Court  would  no  doubt  have  given  it,  for  these  rates  were 
due.  There  had  been  an  order  of  the  magistrates  that  if  the  rates 
were  not  paid  within  seven  days  there  should  be  a  distress,  and 
there  being  no  payment  the  distress  was  put  in.  The  appoint- 
ment of  a  provisional  liquidator  was  for  the  purpose  of  protecting 
the  property  with  a  view  to  the  winding-up  of  the  company.  It 
was  only  by  this  appointment  that  these  goods  were  protected, 
and,  if  a  winding-up  order  had  been  made  on  the  petition,  these 
rates  would  have  been  paid  as  part  of  the  expenses  incurred  for 
the  purpose  of  winding  up  the  company.  Then  the  liquidators 
under  the  voluntary  liquidation,  which  commenced  at  a  subse- 
quent period,  only  get  these  goods  in  consequence  of  the  provi- 
sional liquidator  having  been  appointed,  and  although  that  is  not 
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the  liquidation  for  which  the  provisional  liquidator  was  appointed,      C.  A. 
yet,  in  my  opinion,  if  the  liquidators  take  the  benefit  of  having  1888 
the  goods  preserved  by  means  of  the  appointment,  they  ought  to      in  re 
have  been  put  on  the  terms  of  paying  these  rates  if  they  asked  coKPORrnoN 
for  an  injunction  to  prevent  the  distress  being  carried  on  to  the   of  London. 
sale  of  the  goods.    If  they  did  not  like  to  do  that,  then,  in  my 
■opinion,  the  Judge  should  have  allowed  the  sale  under  the  dis- 
tress to  go  on. 

Then  it  is  said  the  overseers  did  not  apply,  as  they  ought  to 
have  done,  for  the  leave  of  the  Court  to  put  in  the  distress.  It 
is  true  they  did  not,  and  they  were  wrong  in  that  respect.  But, 
in  my  opinion,  they  did  not  lose  their  right  in  consequence  of 
their  not  having  so  applied.  This  distress  was  only  wrong 
because  there  was  the  provisional  liquidator,  and  if  a  winding-up 
order  had  been  made  the  rates  would  have  been  paid  as  part  of 
the  expenses  of  carrying  on  the  business.  I  do  not  think  there 
was  anything  in  the  nature  of  contempt,  and  in  my  opinion  the 
overseers  did  not,  by  taking  a  wrong  course,  lose  the  right  they 
would  have  had  if  they  had  made  the  application.  I  think  the 
proper  order  would  have  been  to  have  granted  the  injunction 
only  on  the  terms  of  the  liquidators  providing  for  payment  of  the 
rates  for  which  the  distress  was  put  in. 

Then  there  is  this  difficulty,  that  since  the  22nd  of  June  there 
has  been  a  receivership  order  in  an  action,  and  we  cannot  now  in 
the  absence  of  thejparties  to  that  action  give  a  right  to  the  over- 
seers to  seize  again  and  sell  the  goods  of  which  they  took  posses- 
sion before.  I  think  the  proper  course  is  to  let  the  case  stand 
over,  that  the  parties  in  the  receivership  action  may  be  here,  and 
then  we  can  make  such  order  as  we  think  right  with  reference  to 
the  claim  of  the  overseers. 

Fry,  L.J.  :— 

I  am  of  the  same  opinion.  It  appears  to  my  mind  clear  that 
in  this  case  the  voluntary  winding-up  commenced  on  the  22nd 
of  June.  It  appears  equally  clear  that  the  demand  of  the  over- 
seers accrued  before  the  winding-up  commenced.  Therefore, 
prima  facie,  the  debt  was  one  which  ought  to  have  been  proved 
for  and  come  in  ]pari  passu  with^the  other  claims  against  the 
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0.  A.      company.     But  then  there  are  circumstances  which,  in  my 
1888       opinion,  vary  the  rights  of  the  parties.    On  the  8th  of  March  a 
In  re      provisional  liquidator  had  been  appointed.    Now  the  provisional 
(Srpokation  li^l^idator's  appointment  is  not  only  provisional,  but  contingent 
OF  London   in  this  sense,  that  it  operates  to  protect  the  property  for  an  equal 
Fry,  L.J.     distribution  only  in  the  event  of  an  order  for  compulsory  wind- 
ing-up being  made ;  and  if  no  such  order  be  made,  then  his 
appointment  ought  not  to  interfere  with  the  rights  of  third 
persons.    He  was  in  the  position  of  a  receiver,  whose  appoint- 
ment might  interfere  with  the  rights  of  third  persons.  Now 
with  regard  to  that,  the  practice  of  the  Court  is  perfectly  plain, 
as  was  stated  by  Lord  Truro,  in  the  case  of  Bussell  v.  East 
Anglian  Railway  Gomimny  (1),  in  very  clear  terms.    He  said : 
"  I  apprehend  then  it  may  be  taken  as  a  rule  that,  though  this 
Court  may  have  issued  a  process  or  have  made  an  order  which 
may  interfere  with  the  supposed  rights  and  interests  of  other 
parties  not  parties  to  the  cause,  it  is  always  competent  for  such 
parties  to  make  an  application  to  the  Court  for  relief ;  and  it  is 
not  to  be  presumed  or  doubted,  but  that  justice  will  be  duly 
administered  to  them  on  that  application."    I  think,  therefore, 
that  if  a  proper  application  had  been  made  the  result  would  have 
been  that  the  overseers  would  have  been  allowed  to  distrain,  not- 
withstanding the  appointment  of  the  provisional  liquidator.  In 
point  of  fact,  the  overseers  did  not  apply  for  that  leave.  Instead 
of  that,  they  obtained  distress  warrants,  and  caused  the  goods  to 
be  seized  and  valued.  But  they  did  not  sell.  Their  broker,  on  the 
16th  of  June,  saw  the  secretary  of  the  company,  who  appears  to 
have  consulted  the  provisional  liquidator,  and  thereupon  a  sum 
of  £10  was  paid  by  the  secretary  to  the  broker,  and  a  promise 
was  given  that  the  rest  of  the  money  should  be  paid  on  the  27th 
or  the  28th.    Then  on  the  22nd  of  June  comes  the  resolution  to 
wind  up  the  company.    It  appears  to  me,  therefore,  that  what 
would  have  been  the  right  course  in  this  case  to  have  pursued, 
viz.  applying  to  the  Court  for  leave  to  distrain  notwithstand- 
ing the  appointment  of  the  liquidator,  was  prevented  by  this 
circumstance,  that  the  voluntary  winding-up  had  intervened. 
Therefore,  although  I  think  the  course  pursued  by  the  Appel- 
(1)  3  Mac.  &  G.  104,  118. 
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lants  was  not  strictly  the  right  one,  yet  I  do  not  think  that  there      0.  A. 
was  any  intention  of  committing-  a  contempt  of  Court,  and  I  do  1888 
not  think  that  there  was  anything  which  deprived  them  of  their 
pecuniary  rights  in  respect  of  this  property. 

In  my  judgment  we  are  bound  to  bear  in  mind  this  fact,  that  of  London 
the  appointment  of  the  provisional  liquidator  defeated  the  right     Fry,  l.j. 
of  distress  of  the  Appellants,  and  that  fact  renders  it,  in  my 
judgment,  improper  that  this  claim  should  be  treated  as  being- 
payable  iMvi  loassii  with  the  other  claims.    That  being  so,  the 
order  which  was  pronounced  by  Mr.  Justice  Kay  cannot  stand. 

Lopes,  L.J. : — 

I  am  of  the  same  opinion. 

The  case  then  stood  over  for  a  week,  that  it  might  be  seen 
whether  the  parties  to  the  debenture-holders'  action  would  appear 
and  submit  to  the  jurisdiction,  that  the  expense  might  be  avoided 
of  a  separate  application  by  the  overseers  in  the  action. 

1888.  Aug.  8.  The  parties  to  the  debenture-holders'  action 
appearing  by  counsel,  and  submitting  to  the  jurisdiction,  the 
Court  discharged  the  order  below,  gave  the  receiver  and  manager 
liberty  to  pay  the  amount  of  rates  to  the  overseers,  and  authorized 
the  overseers  to  resume  possession  of  the  goods  distrained,  if  the 
rates  were  not  paid  within  seven  days. 

Solicitors  :  Stihhard,  Gibson,  &  Co. ;  Birchall,  Wood,  &  Co. 

H.  C.  J. 
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In  re  HOWEL  MOKGAN. 
OWEN  V,  MOKGAN. 


1888 


Aug.  8. 


[1886    M.  880.] 


Practice — Interrogatories — Rules  of  Supreme  Court  1883,  Order  xxxi.  r.  1. 

The  Plaintiff,  as  executrix  of  A.  M.,  sued  tlie  executor  of  E.  M.,  alleging 
that  H.  M.  had  received  £G000  in  trust  for  A.  M.,  had  invested  it  in  secu- 
rities producing  at  least  £5  per  cent,  per  annum,  and  applied  the  interest 
to  his  own  purposes.  The  Plaintiff  claimed  payment  of  the  £6000  with 
interest  at  £5  per  cent.  The  Defendant  professed  ignorance  as  to  the 
matters  alleged,  and  set  up  several  alternative  defences :  that  H.  M.  had 
not  received  the  £6000 ;  that  if  he  had,  he  paid  it  to  A.  M. ;  that  if  he 
received  it  A.  M.  agreed  that  he  should  retain  it  for  his  own  use  as  a  gift 
from  her ;  that  if  he  received  it,  it  was  agreed  between  him  and  A.  M.  that 
he  should  retain  it  in  satisfaction  of  a  claim  which  he  had  against  her ; 
that  A.  M.  was  at  her  death  indebted  to  H.  M.  in  an  amount  exceeding 
the  £6000.  The  Plaintiff  delivered  interrogatories  for  the  examination  of 
the  Defendant.  By  interrogatory  18  he  asked  particulars  as  to  the  way  in 
which  the  £6000  had  been  invested  by  H.  M.,  and  what  was  the  rate  of 
interest  on  the  investments,  and  how  the  income  had  been  disposed  of. 
By  interrogatory  23  he  asked  whether  the  Defendant  was  not  the  brother 
of  H.  M,,  and  whether  during  the  period  of  the  transactions  referred  to  in 
the  statement  of  claim  the  Defendant  had  not  been  the  solicitor  and  agent 
of  E.  M.,  and  lived  with  him,  and  acted  as  his  confidential  agent  with 
respect  to  his  property,  and  become  acquainted  with  all  his  affairs.  The 
Defendant,  in  answer  to  interrogatory  18,  stated  that  E.  M.  had  invested  the 
£6000,  and  applied  the  income  to  his  own  purposes,  and  declined  to  answer 
further,  and  he  declined  to  answer  interrogatory  23  at  all.  North,  J., 
ordered  him  to  put  in  a  further  answer  to  both  interrogatories : — 

Eeld,  on  appeal,  that  as  the  Plaintiff  was  not  seeking  to  follow  the 
investments  of  the  £6000,  the  Defendant  was  not  bound  to  give  the  par- 
ticulars of  such  investments  ;  but  that  as  the  Defendant  did  not  admit  the 
receipt  of  £5  per  cent,  interest,  he  was  bound  to  answer  as  to  the  amount 
of  interest  that  had  been  received,  as  it  would  enable  the  Court  at  the 
hearing  to  make  an  immediate  decree  for  payment  of  principal  and  interest 
if  the  Plaintiff  established  the  trust. 

Farher  v.  Wells  (1)  distinguished. 

But  held,  by  Fry  and  Lopes,  L.J  J.  (dissentiente  Cotton,  L.  J.),  that  the 
Defendant  was  not  bound  to  answer  interrogatory  23,  for  that  an  interro- 
gatory asking  in  substance  whether  the  Defendant  had  not  been  in  such  a 
position  that  he  must  know  whether  the  allegations  in  the  statement  of 
claim  were  true  or  false,  did  not  relate  to  any  matter  in  question  in  the 
cause  within  the  meaning  of  Order  xxxi.  r.  1. 

[his  action  was  brought  by  the  executrix  of  Anne  Morgan 


against  the  executor  of  Howel  Morgan,  the  husband  of  Anne 
;  (1)  18  Gh.  D.  477. 


VOL.  XXXIX.]  CHANCEEY  DIVISION. 


317 


re 

HOWEL 

Morgan. 


Morgan.    The  statement  of  claim  alleged  tliat  in  1869  Anne      0.  A. 
Morgcm  advanced  out  of  her  separate  estate  £6000,  together  with  1888 
£1500  which  she  borrowed  from  her  sister,  to  a  colliery  com- 
pany,  on  the  security  of  a  debenture  of  the  company  for  £17,500, 
which  was  taken  in  the  name  of  Howel  Morgan,  as  a  trustee  for  Owen 
Anne  Morgan.    That  in  1873  the  money  secured  by  the  deben-  morgan 

ture  was  paid  to  Hoivel  Morgan,  who  repaid  to  the  sister  her   

£1500,  but  retained  the  £6000,  and  held  it  as  a  trustee  for  Anne 
Morgan ;  that  Howel  Morgan  invested  the  £6000  in  his  own 
name,  in  investments  which  produced  at  least  £5  per  cent, 
interest  per  annum,  and  received  and  applied  to  his  own  pur- 
poses such  interest ;  that  Anne  Morgan  had  repeatedly  applied  to 
him  to  repay  to  her  the  £6000  and  interest,  and  he  had  promised 
to  do  so,  but  had  never  performed  his  promise.  The  Plaintiff 
claimed  payment  of  the  £6000,  with  interest  at  £5  per  cent,  from 
the  time  of  its  receipt  by  Hotcel  Morgan. 

The  Defendant  by  his  statement  of  defence  denied  that  Hoivel 
Morgan  received  the  £6000  as  a  trustee  for  Anne  Morgan,  if  he 
received  it  at  all,  which  the  Defendant  did  not  admit.  Alter- 
natively that  if  Hoivel  Morgan  received  it,  he  paid  it  to  Anne 
Morgan.  Alternatively  that  if  he  received  the  same,  Anne 
Morgan  agreed  that  he  should  retain  it  for  his  own  benefit,  as  a 
gift  from  her.  Alternatively  that  if  he  received  it,  it  was  agreed 
between  him  and  Anne  Morgan  that  he  should  retain  it  in  part 
payment  of  rents  payable  to  him,  which  she  had  received  and 
retained.  Alternatively  that  Anne  Morgan  was  at  her  death 
indebted  to  Hoivel  Morgan,  and  that  her  estate  was  still  indebted 
to  him  in  an  amount  equal  to  the  Plaintiff's  claim,  the  particulars 
of  which  indebtedness  were  stated  in  a  counter-claim  accompany- 
ing the  defence  (see  In  re  Morgan,  Oiven  v.  Morgan  (1)). 

The  Plaintiff  delivered  interrogatories  for  the  examination  of 
the  Defendant,  two  of  which  were  as  follows  : — 

"  18.  Upon  what  investments  was  the  said  sum  of  £6000 
invested  by  the  said  Howel  Morgan,  or  by  the  Defendant  on  his 
behalf,  or  how  was  the  said  sum  of  £6000  applied  or  disposed  of  ? 
What  was  the  rate  of  interest  paid  on  such  investments  ?  What 
was  the  amount  of  income  received  by  the  said  Howel  Morgan 

(1)  35  Ch.  D.  492. 
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from  the  said  sum  of  £6000,  or  the  investments  representing  it, 
for  the  year  1873,  and  for  every  subsequent  year  until  his  death, 
and  how  was  such  income  applied  or  disposed  of  by  him  or  on  his 
behalf  ?  Were  the  said  investments  transposed  into  any  or  what 
other  securities,  and  when?  What  investments  or  securities 
represented  the  said  sum  at  the  death  of  the  said  Rowel  Morgan  ? 
What  investments  or  securities  now  represent  it  ?" 

"  23.  Was  not  the  Defendant  a  brother  of  the  said  Howel 
Morgan?  Was  he  not  his  solicitor  or  agent  from  the  time  of 
his  marriage,  or  from  the  year  1869,  until  his  death,  or  for  some 
other  and  what  period  ?  Did  not  the  Defendant  and  the  said 
Howel  Morgan  reside  together  from  the  month  of  November, 
1869,  until  the  death  of  the  said  Howel  Morgan,  or  for  some  other 
and  what  period  or  periods  ?  Did  not  the  Defendant  during 
this  time,  or  for  some  other  and  what  period,  act  as  the  confiden- 
tial agent  of  the  said  Howel  Morgan,  with  respect  to  all  or  some 
and  what  part  of  the  moneys  or  property  belonging  to  him,  or  in 
his  possession,  or  under  his  control?  Did  not  the  Defendant 
conduct  the  correspondence  of  the  said  Howel  Morgan,  or  some 
and  what  part  thereof,  and  receive  and  pay  all  or  some  and  what 
moneys  on  his  behalf?  Did  not  the  Defendant  on  some  and 
what  occasions  sign  the  name  of  the  said  Howel  Morgan  to  divi- 
dend warrants  and  cheques,  or  other  and  what  documents  ?  Did 
not  the  Defendant  become  acquainted  with  all  or  some  and 
which  of  the  affairs  of  the  said  Howel  Morgan  in  his  lifetime  ? 
Did  not  the  Defendant  manage  the  affairs  of  the  said  Howel 
Morgan,  or  some  and  which  of  them  ?  " 

The  Defendant  answered  these  interrogatories  as  follows : — 

"  In  answer  to  the  18th  interrogatory.  The  sum  of  £6000 
retained  by  the  said  Howel  Morgan  was  invested,  and  the  income 
thereof  was  received  by  the  said  Howel  Morgan,  and  applied  for 
his  own  purposes,  and  at  divers  times  the  investments  of  the  said 
sum  were  disposed  of  by  the  said  Howel  Morgan.  Save  as  afore- 
said, I  decline  to  answer  the  18th  interrogatory,  on  the  ground 
that  the  matters  thereby  inquired  after  are  not  sufficiently  rele- 
vant at  this  stage  of  the  action. 

"  I  decline  to  answer  the  23rd  interrogatory  a,nd  every  part 
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thereof,  on  the  ground  that  the  moneys  thereby  inquired  after  C.  A. 
are  not  relevant  to  any  of  the  matters  in  question  in  this  action."  1888 

On  23rd  July,  1888,  Mr.  Justice  North,  in  Chambers,  made  an  howel 

order  for  the  Defendant  to  put  in  a  further  affidavit  in  answer  to  Morgan. 

Owen 

these  two  interrogatories.    The  Defendant  appealed.  v. 

Morgan 

Warmington,  Q.C.,  and  Upjohn,  for  the  Appellai  it : — 

As  regards  interrogatory  18,  we  say  that  as  the  trust  is  dis- 
puted, the  Plaintiff  has  no  right  at  the  present  stage  of  the 
proceedings  to  ask  for  information  as  to  the  way  in  which  the 
fund  has  been  dealt  with.  Unless  the  trust  is  admitted,  there  is 
a  preliminary  question  to  be  tried,  and  the  I'laintiff  is  not 
entitled  now  to  information  which  will  be  of  no  use  at  the  trial, 
for  it  cannot  help  him  to  obtain  a  decree.  In  Parher  v.  Wells  (1), 
such  information  was  refused.  Interrogatory  23  does  not  relate 
to  any  matters  in  question  in  the  cause,  and  therefore  need  not 
be  answered. 

Cozens-Hardy,  Q.C.,  and  Eyre,  for  the  Plaintiff : — 

As  to  interrogatory  18,  the  information  we  ask  for  will  be  of 
use  at  the  trial,  for  if  we  succeed  in  establishing  the  trust,  this 
information  will  enable  us  to  obtain  an  immediate  decree  for 
payment  of  principal  and  interest.  If  the  Defendant  will  admit 
having  made  £5  per  cent,  per  annum,  we  do  not  want  inter- 
rogatory 18,  but  if  he  does  not  admit  it,  he  ought  to  tell  us  what 
income  was  made.  As  regards  interrogatory  23,  we  are  entitled 
to  have  all  information  relevant  to  the  issues  to  be  tried,  and 
where  a  Defendant  professes  ignorance  as  to  the  facts  alleged,  it 
is  material  to  shew  that  he  was  in  such  a  position  that  he  must 
have  known  the  truth  as  to  the  facts  alleged. 

Upjohn,  in  reply : — 

To  allow  interrogatory  23  will  be  a  repeal  of  the  proviso  at 
the  end  of  Order  xxxi.  rule  1.  This  interrogatory  does  not 
relate  to  any  matter  in  question  in  the  cause,  it  is  only  directed 
at  discrediting  the  Defendant's  testimony. 

(1)  18  Ch.  D.  477. 
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0.  A.     Cotton,  L.J. : — 

The  18th  interrogatory,  which  is  the  first  of  the  two  we  have 
In  re      to  consider,  goes  too  far,  for  as  the  Plaintiff  is  not  seeking  to 

Morgan.  foUow  the  investments,  the  particulars  of  them  cannot  be  rele- 
OwEN      vant.    As,  however,  the  Defendant  does  not  admit  that  interest 

Morgan,  amounting  to  not  less  than  £5  per  cent,  per  annum  has  been 
received,  I  think  the  Plaintiff  is  entitled  to  an  answer  to  the 
question,  what  amount  of  income  was  received  from  the  £6000 
by  Uowel  Morgan  in  1873,  and  in  every  subsequent  year.  That 
I  think  is  material,  in  order  that  the  Plaintiff,  if  the  Court 
decides  the  question  of  trust  in  her  favour,  may  be  able  at  the 
hearing  to  obtain  an  immediate  decree  for  payment  of  the  £6000 
with  such  interest  as  the  Court  may  consider  her  entitled  to. 

Parker  v.  Wells  (1)  was  relied  on  by  the  Appellant,  but  that 
was  a  very  different  case.  The  plaintiff  there  asked  for  an 
account  and  payment  of  the  profits  made  by  the  employment  of 
a  sum  in  trade,  and  no  one  who  had  practised  in  the  Court  of 
Chancery  could  imagine  the  possibility  of  such  admissions  being 
made  as  would  enable  the  Court  to  make  at  the  hearing  an  order 
for  payment  without  any  further  accounts  or  inquiries. 

As  regards  interrogatory  23, 1  did  not  at  first  think  that  the- 
matters  inquired  after  were  relevant,  but  on  further  consideration 
it  appears  to  me  that  they  are.  The  Defendant  sets  up  various 
defences,  proceeding  on  the  footing  that  he,  coming  in  only  as 
executor,  knows  nothing  of  his  own  personal  knowledge  as  to  the 
matters  alleged  in  the  statement  of  claim.  It  is  material  to  the 
truth  of  that  defence  to  ask  him — Did  you  not  live  with  the 
testator  ?  Were  you  not  his  confidential  agent  ?  Did  you  not 
conduct  his  business  correspondence  ?  Were  you  not  intimately 
acquainted  with  his  affairs  ?  It  appears  to  me,  therefore,  that 
these  questions  ought  to  be  answered.  It  is  said  that  this  is 
opposed  to  Order  xxxi.  rule  1 ;  but  it  appears  to  me  that  in- 
quiries as  to  facts  which  tend  to  shew  that  the  defence  which  is 
set  up  is  unfounded,  ought  not  to  be  excluded  because  the 
matters  inquired  after  are  not  directly  relevant  to  the  issues  in 
the  cause,  but  only  tend  to  shew  that  the  defence  set  up  is  not  a 
real  defence. 

(1)  18  Ch.  D.  477. 
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Fky,  L.J. : —  C.  A. 

As  regards  the  18th  interrogatory,  I  can  only  express  my  con- 
currence  with  the  remarks  of  the  Lord  Justice,  but  as  regards  in  re 
the  23rd  interrogatory,  I  have  the  misfortune  to  differ  from  him.  Morgan. 
I  think  that  the  intention  of  the  2nd  proviso  in  Order  xxxi.,  Owen 
rule  1,  was  to  confine  interrogatories  to  matters  at  issue  in  the  Morgan. 
action :  "  Provided  also  that  interrogatories  which  do  not  relate 
to  any  matters  in  question  in  the  cause  or  matter  shall  be 
deemed  irrelevant,  notwithstanding  that  they  might  be  admis- 
sible on  the  oral  cross-examination  of  a  witness."  The  matters 
in  question  in  the  action  are  the  receipt  by  the  testator  of  a  sum 
of  £6000  held  on  trust  for  his  wife,  an  alleged  gift  of  it  to  him 
by  his  wife,  and  an  alleged  agreement  between  him  and  his  wife 
relating  to  that  sum.  The  knowledge  or  ignorance  of  the 
Defendant  as  to  the  matters  alleged  in  the  statement  of  claim 
and  as  to  the  truth  of  the  allegations  which  he  himself  makes,  is 
not  one  of  the  questions  in  the  cause.  It  is  true  that  it  is 
material  in  this  way — the  Defendant  says  he  does  not  know 
anything  about  the  agreement  or  the  other  matters  alleged,  and 
it  is  material  to  shew  that  he  was  in  such  a  position  that  he  must 
have  known  whether  the  allegations  are  true  or  not.  But  the 
state  of  his  knowledge  is  not  a  matter  in  controversy  in  the  cause, 
and  in  my  opinion,  therefore,  the  23rd  interrogatory  is  against 
the  2nd  proviso  of  Order  xxxi.,  rule  1. 

Lopes,  L.J. : — 

I  also  am  of  opinion,  for  the  reasons  stated  by  the  Lord  Justice 
Cotton,  that  the  Defendant  must  give  a  further  answer  to  the 
18th  interrogatory.  As  to  the  23rd,  I  agree  with  the  Lord  Jus- 
tice Fry.  The  questions  contained  in  that  interrogatory  could  be 
put  in  cross-examination,  and  the  Defendant  would  be  bound  to 
answer  them,  but  in  my  opinion  they  are  not  so  material  to  the 
issues  in  the  action  as  to  be  the  proper  subject  of  interrogatories. 
The  Defendant  alleges  a  gift  by  the  testator's  wife  to  the  testator, 
but  says  at  the  same  time  that  he  has  no  personal  knowledge 
whether  it  was  made.  There  is  no  issue  in  the  action  as  to  his 
knowledge,  and  I  think  that  an  interrogatory,  tending  only  to 
shew  that  he  was  in  such  a  position  that  he  must  have  known, 
cannot  be  allowed.    I  think  that  undue  extension  would  be  given 
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to  the  practice  of  delivering  interrogatories,  if  they  were  allowed 
to  be  used  for  the  purpose  of  obtaining  information  on  collateral 
matters. 


The  Defendant  by  his  counsel  now  admitting  that  the  income 
received  from  the  £6000  had  been  not  less  than  £5  per  cent,  per 
annum,  it  was  ordered  that  no  further  answer  to  the  interroga- 
tories should  be  given. 

Solicitors  for  Plaintiff:  Crouch,  Sioencer,  &  Edivards. 
Solicitors  for  Defendant :  Morgan,  Son,  &  Upjohn, 

H.  C.  J. 


DAVIS  V.  GALMOYE. 
[1880    D.  960.] 

Practice — Attachment — Eules  of  Sujpreme  Court,  1883,  Order  xliv.,  r.  2. 

An  application  in  the  Chancery  Division  for  leave  to  issue  a  writ  of 
attachment  is  not  properly  made  by  summons  in  Chambers,  but  should  be 
made  in  open  Court  by  motion. 

Appeal  from  an  order  of  Mr.  Justice  North  in  Chambers 
giving  the  Plaintiffs  leave  to  issue  a  writ  of  attachment  against 
the  Defendant  for  his  contempt  in  not  having  complied  with  an 
order  of  the  11th  of  December,  1886,  by  which  he  was  ordered, 
on  or  before  the  24th  of  December,  1886,  or  subsequently  within 
four  days  after  service  of  the  order  on  him,  to  pay  into  Court  a 
sum  of  £713  3s.  Sd.,  being  the  balance  certified  to  be  due  from 
him  as  trustee  of  the  will  of  William  Davis. 

On  the  10th  of  May,  1888,  a  summons  for  leave  to  issue  a  writ 
of  attachment  was  taken  out  by  the  Plaintiffs,  and  on  the  30th  of 
July  Mr.  Justice  North  in  Chambers  made  the  order  asked  by  the 
summons,  but  ordered  that  the  writ  should  not  issue  for  six 
weeks.  No  objection  was  then  made  to  the  exercise  of  the 
jurisdiction  in  Chambers. 

From  this  order  the  Defendant  now  appealed. 

Oswald,  in  support  of  the  appeal,  took  two  objections  to  the 
order :  first,  on  the  merits  (not  material  for  the  purpose  of  this 
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report)  ;  and  secondly,  that  leave  to  issue  the  writ  of  attachment      C.  A. 
ought  not  to  have  been  given  in  Chambers.  An  order  to  commit  1888 
to  prison  has  always  been  made  by  the  Judge  in  open  Court,  and  ^^i^ 
is  now  only  made  on  motion :  BanielVs  Chancery  Practice  (1) ;  q^lmoye 

and  attachment  and  committal  are  now  placed  on  the  same   

footing :  Harveij  v.  Harvey  (2).  The  Eules  of  Supreme  Court 
(Order  xliv.,  r.  2 ;  Order  Lii.,  r.  4)  clearly  contemplate  that 
leave  to  issue  a  writ  of  attachment  should  be  obtained  on  motion 
and  not  on  summons,  and  this  has  been  the  practice  in  the 
Chancery  Division :  In  re  Knight  (3).  In  Salm-Kyrhurg  v. 
Fosnanshi  (4)  it  was  held  by  Baron  Huddleston  and  Mr.  Justice 
Grove  (diss.  Mr.  Justice  Day)  that  a  Judge  at  Chambers  can  give 
leave  to  issue  a  writ  of  attachment ;  but  that  decision  (followed 
in  Amstell  v.  Lesser  (5))  was,  I  submit,  founded  on  a  wrong  reading 
of  sect.  39  of  the  Judicature  Act,  1873,  and  the  construction 
placed  by  Mr.  Justice  Bay  thereon  was  the  correct  one. 

Upjohn,  in  support  of  the  order. 

Cotton,  L.J.,  said  that  as  the  objection  had  not  been  raised 
before  Mr.  Justice  North  the  Defendant  was  not  entitled  to  raise 
it  on  appeal.  But  as  the  point  had  been  argued,  he  thought  it 
right  to  state  his  opinion  that  the  application  for  leave  to  issue 
a  writ  of  attachment  ought  to  have  been  made  by  motion  in  open 
Court,  and  not  by  summons.  According  to  the  practice  in  the 
Chancery  Divisiou,  applications  by  summons  were  brought  in 
the  first  instance  before  the  Chief  Clerk,  and  could  then  be  ad- 
journed to  the  Judge.  The  Judge  was  the  only  proper  person  to 
deal  with  motions  of  this  kind,  and  it  was  better  that  it  should 
be  dealt  with  in  open  Court.  Upon  the  merits  there  was  no 
ground  for  interfering  with  the  discretion  exercised  by  Mr.  Justice 
North,  and  the  appeal  would  be  dismissed  with  costs. 

Fry,  L.J.,  concurred. 

Solicitors:  Gahnoye&Go.;  Watson,  Sons,  &  Boom. 

(1)  6tli  Ed.  892.  (3)  W.  N.  (1883),  162. 

(2)  26  Ch.  D.  644,  654.  (4)  13  Q.  B.  D.  218. 

(5)  16  Q.  B.  D.  187. 

F.  G.  A.  W. 
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C.  A.         In  re  SOUTH  LONDON  FISH  MAKKET  COMPANY. 

1888  Company — Director — Member — Statutory  Company — Statutory  Directors  arid 
KAY,  J.  Members — Transfer  by  Directors  in  order  to  escape  Liability  of  Shares 

12 ;  allotted  as  Qualification — Company  formed  by  Act  of  Parliament  for 

June  9,  11.  Public  Benefit— Winding-up— Companies  Act,  1862  (25  &  26  Vict.  c.  89), 

s.  199  [_Revised  Ed.  Statutes,  vol.  xiv.,  p.  247]. 


0.  A. 

Aug.  6, 


By  a  special  Act  of  Parliament,  passed  in  1882,  eight  persons  were  in- 
corporated into  a  company,  and  were  made  first  directors  thereof,  "  to  con- 
tinue in  ofiSce  until  the  first  ordinary  meeting  held  after  the  passing  of  the 
Act."  The  company  was  not  registered  under  the  Companies  Act,  1862. 
No  ordinary  meeting  of  the  company  was  ever  held ;  and  in  1887  an  action 
was  brought  against  the  company  to  recover  certain  penalties  payable 
under  the  Act.  While  the  action  was  pending  the  eight  first  directors 
held  meetings  at  which  they  allotted  to  themselves  their  qualifying  shares, 
paid  a  call  thereon,  and  applied  the  money  in  payment  to  one  of  them 
of  preliminary  expenses  which  under  the  Act  were  payable  by  the  com- 
pany, but  which  he  had  paid  or  was  liable  to  pay.  Five  of  them  then 
transferred  their  shares  to  another  of  them  in  consideration  of  money  paid 
to  the  transferee.  Judgment  was  given  against  the  company  in  the  action, 
and  the  Plaintiffs  presented  a  petition  for  the  winding-up  of  the  com- 
pany :— 

Held,  by  Kay,  J.,  that  the  transfers  of  their  shares  by  the  five  directors 
being  for  the  purpose  of  escaping  their  liability,  were  fraudulent  and  void, 
and  that  therefore  there  were  in  fact  eight  members  of  the  company,  and 
the  Court  had  jurisdiction  under  sect.  199  of  the  Companies  Act,  1862,  to 
make  a  winding-up  order ; 

And  held,  by  the  Court  of  Appeal,  in  dismissing  an  appeal  by  the  com- 
pany, that  the  special  Act  imposed  upon  the  eight  persons  incorporated 
thereby  the  statutory  obligation  of  continuing  directors  and  members  of 
the  company  until  the  first  ordinary  meeting,  and,  no  such  meeting  having 
been  held,  that  such  eight  persons  still  continued  members  of  the  com- 
pany, and  consequently  that  the  Court  had  jurisdiction  to  make  a  winding- 
up  order. 

Per  Cotton,  L.J. : — The  word  "  members  "  in  s.  199  of  the  Companies  Act, 
1862,  does  not  necessarily  mean  "  shareholders." 

By  the  South  London  (Elephant  and  Castle)  Market  Act,  1882 
(45  &  46  Yict.  c.  cxliv.),  it  was  recited  in  the  preamble  as  follows : 
"  Whereas  the  establishment  of  a  market  for  the  sale  of  fish  and 
other  provisions,  articles,  and  commodities,  in  a  convenient  posi- 
tion near  the  Elephant  and  Castle  Tavern,  in  the  parish  of  Saint 
Mary,  Newington,  in  the  county  of  Surrey,  would  be  advantageous 
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to  the  inhabitants  of  that  neighbourhood  and  of  the  southern  C.  A. 
part  of  the  metropolis  generally :  and  whereas  the  persons  in  this  1888 
Act  named  with  others  are  willing  at  their  own  expense  to  under- 


I  re 


take  the  establishment  of  such  market,  and  it  is  expedient  that  j^^don 
they  be  incorporated  into  a  company,  and  that  the  necessary  Fish  Market 

powers  be  conferred  upon  them  for  that  purpose."    By  sect.  2   

the  Lands  Clauses  Consolidation  Acts,  1845,  1860,  and  1869,  and 
the  Markets  and  Fairs  Clauses  Act,  1847,  were  incorporated.  By 
sect.  4,  Samuel  PUmsoll  and  seven  other  persons  named  (being- 
subscribers  to  the  undertaking)  and  all  other  persons  and  cor- 
porations who  had  already  subscribed  or  should  thereafter  sub- 
scribe to  or  become  proprietors  in  the  undertaking  were  "  united 
into  a  company  for  the  purpose  of  making  and  maintaining  the 
market,"  and  were  incorporated  by  the  name  of  the  South  London 
Fish  Market  Comimny,  By  sect.  5  the  company  were  authorized 
to  construct  a  market  on  the  site  shewn  on  the  plans  deposited 
under  the  Act.  By  sect.  7  the  capital  of  the  company  was  declared 
to  be  £250,000,  in  10,000  shares  of  £25  each.  By  sect.  14  the 
first  ordinary  meeting  of  the  company  was  to  be  held  within  six 
months  after  the  passing  of  the  Act.  By  sect.  15  the  quorum 
of  general  meetings  of  the  company  was  to  be  five  shareholders 
holding  in  the  aggregate  not  less  than  one-twentieth  of  the  capital 
of  the  company.  By  sect.  16  it  was  provided  that  the  number 
of  directors  should  be  eight,  but  that  it  should  be  lawful  for  the 
company,  from  time  to  time,  to  reduce  the  number,  provided  that 
the  number  were  not  less  than  three.  By  sect.  17  the  qualification 
of  a  director  was  declared  to  be  the  possession  in  his  own  right  of 
not  less  than  forty  shares.  Sect.  19  was  as  follows: — Samuel 
FlimsolV  ,  .  .  (and  the  seven  other  persons  above-mentioned) 
"  shall  be  the  first  directors  of  the  company,  and  shall  continue 
in  office  until  the  first  ordinary  meeting  held  after  the  passing 
of  this  Act.  At  that  meeting  the  shareholders  present  in  person 
or  by  proxy  may  either  continue  in  office  the  directors  appointed 
by  this  Act  or  any  of  them,  or  may  elect  a  new  body  of  directors, 
or  directors  to  supply  the  place  of  those  not  continued  in  office, 
the  directors  appointed  by  this  Act  being,  if  qualified,  eligible 
for  re-election,  and  at  the  first  ordinary  meeting  to  be  held  in 
-every  year  after  the  first  ordinary  meeting,  the  shareholders 
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0.  A.  present  in  person  or  by  proxy  shall  (subject  to  the  power  herein- 

1888  before  contained  of  reducing  the  number  of  directors)  elect 

In  re  persons  to  supply  the  places  of  the  directors  then  retiring  from 

London  office,  agreeably  to  the  provisions  in  the  Comimnies  Clauses 

Fish  Market  Consolidation  Act,  1845,  contained,  and  the  several  persons 
Company.  .  , 
  elected  at  any  such  meeting,  being  neither  removed  nor  dis- 
qualified nor  having  resigned,  shall  continue  directors  until 
others  are  elected  in  their  stead  in  manner  provided  by  the  same 
Act."  By  sect.  38,  after  recitals  that  it  was  desirable  to  make 
provision  for  proper  approaches  to  the  market,  and  that  a  plan 
shewing  the  same  had  been  prepared  and  had  been  signed  by  the 
clerk  to  the  vestry  of  the  parish  of  St.  Mary,  Neivington,  on 
behalf  of  that  vestry,  and  by  8.  PUmsoll  on  behalf  of  the  com- 
pany, and  had  been  deposited  with  the  said  clerk,  and  that  it  had 
been  agreed  that  the  following  provisions  should  have  effect  and 
be  binding  on  the  company,  it  was  provided  that  the  company 
should,  by  the  31st  of  March,  1886,  acquire  land  and  execute 
works  in  the  nature  of  street  improvements  as  shewn  on  the 
plan,  and  in  the  event  of  their  failing  to  do  so  should  forfeit  a 
sum  of  £50  for  each  and  every  month  or  part  of  a  month  during 
which  they  should  fail  to  have  made  a  certain  new  street,  and  to 
have  cleared  the  lands  necessary  for  the  widening  of  two  other 
streets,  and  to  have  delivered  over  such  lands  so  cleared  to  the 
vestry,  such  penalty  to  be  paid  to  the  vestry,  and  applied  in 
riaduction  of  the  general  rates  of  the  j)arish,  and  to  be  recover- 
able with  costs  by  action  in  the  High  Court  of  Justice.  By 
sect.  40,  the  costs,  charges,  and  expenses  preliminary  to,  and  of 
and  incidental  to  the  preparing,  applying  for,  obtaining,  and 
passing  of  the  Act  were  to  be  paid  by  the  company. 

This  Act  received  the  royal  assent  on  the  24:th  of  July,  1882. 

The  company  failed  to  acquire  any  land  or  to  construct  the 
market  or  any  part  of  the  works  specified  in  sect.  38. 

In  June,  1887,  the  vestry  of  St.  Mary,  Newington,  commenced 
an  action  against  the  company  to  recover  penalties  under  sect.  38 
of  the  Act,  and  on  the  21st  of  March,  1888,  judgment  was  given 
against  the  company  for  £750,  the  amount  of  such  penalties. 

No  ordinary  meeting  of  the  shareholders  was  ever  held,  but 
on  the  19th  of  July,  1887,  a  meeting  of  the  directors  took  place 
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at  which  four  directors  were  present  and  PUmsoU  took  the  chair.      C.  A. 
At  that  meeting  the  directors  present  allotted  to  each  of  the  first  1888 
directors  forty  shares,  being  the  number  of  shares  which  consti-      jn  re 
tuted  the  qualification  of  a  director,  and  made  a  call  of  £5  per  London 
share  thereon.  This  call  was  paid  on  the  20th  of  July,  1887,  but  ^'ish  Market 

one  of  the  directors  (who  was  stated  to  be  a  clerk  of  FlimsolVs)   

paid  up  the  full  amount  of  his  shares,  viz.,  £1000. 

On  the  21st  of  July,  1887,  another  meeting  of  the  directors 
was  held,  PUmsoU  again  being  chairman,  at  which  the  secretary 
reported  that  £2400  had  been  receiyed  for  calls,  and  a  resolution 
was  thereupon  passed  that  this  sum  should  be  paid  by  the  com- 
pany on  account  of  the  costs,  charges,  and  expenses  of  obtaining 
the  Act  which  PUmsoU  had  paid  or  had  made  himself  liable  to 
pay.  On  the  same  day  that  sum  was  handed  to  PUmsoU,  and 
thereupon  he  and  four  other  of  the  directors  transferred  their 
shares  to  Leigh,  who  was  another  of  the  directors,  and  a  clerk  of 
PUmsoWs.  The  transfers  were  expressed  to  be  made  in  con- 
sideration of  £4  paid  to,  not  by,  Leigh, 

No  other  shares  in  the  company  were  ever  subscribed  for  or 
issued. 

On  the  24th  of  March,  1888,  the  vestry  being  unable  to  obtain 
payment  of  their  judgment  debt,  presented  this  petition  under 
the  ComjMnies  Acts,  1862  and  1867,  for  the  winding-up  of  the 
company. 

Upon  being  served  with  the  petition  the  solicitors  of  the  com- 
pany wrote  to  the  solicitors  of  the  petitioners  objecting  that  as 
there  were  then  only  three  members  of  the  company  no  winding- 
up  order  could  be  made  under  the  last-mentioned  Acts. 

The  petition  came  on  for  hearing  before  Mr.  Justice  Kay  on 
the  12th  of  May,  1888. 

Marten,  Q.C.,  and  E,  Beaumont,  for  the  petitioners,  the  vestry 
of  ^S'^.  Mary,  Newington  : — 

The  transfers  of  their  shares  by  the  five  directors  were  altogether 
invalid,  and  there  are,  therefore,  now  eight  members  of  the  com- 
pany, and  the  Court  has  jurisdiction  under  sect.  199  of  the  Com- 
panies Act,  1862,  to  make  a  winding-up  order.  These  shares  were 
qualification  shares  which  the  directors  were  under  a  statutory 


328 


CHANCEKY  DIVISION.  [VOL.  XXXIX. 


0.  A.  obligation  to  take :  Kincaid's  Case  (1) ;  Fortes'  Case  (2)  ;  and 
1888  which  by  sect.  17  of  this  Act  they  were  bound  not  merely  to 
take,  but  to  possess.  It  was  not  competent  for  them,  while  they 
London  ^'^mained  directors,  to  transfer  the  shares.  It  was  held  by  Lord 
Fi^H  Market  Bomilly,  M.E.,  in  Gilberfs  Case  (3),  that  a  director  cannot  transfer 
  *  his  qualifying  shares ;  that  case  was  affirmed  on  appeal  on  dif- 
ferent grounds,  but  Giffard,  L.J.,  observing  that  in  a  variety  of 
cases  a  director  was  as  free  to  deal  with  his  shares  as  any  other 
person,  qualified  this  by  adding  "except  perhaps  his  qualifica- 
tion, which  he  cannot  deal  with  without  giving  up  his  director- 
ship." The  burden  lies  on  these  directors  to  shew  that  they  have 
got  rid  of  their  statutory  liability.  The  transfers  were  a  mere 
sham,  which  could  not  free  them  from  that  liability.  They  were 
made  pending  the  action  against  the  company  for  the  purpose  of 
escaping  liability,  and  of  defeating  the  right  of  the  Petitioners 
under  their  statutory  contract  with  the  company,  and  being 
made  in  the  private  interest  of  the  directors  themselves,  were 
fraudulent  and  void  :  Sifhes'  Case  (  4)  ;  and  the  Court  upon  this 
petition  will  treat  them  as  nullities.  The  Court  is  not  bound  by 
the  state  of  the  company's  register.  If  such  a  proceeding  as  this 
were  allowed,  in  every  case  the  members  of  an  unregistered  com- 
pany might  defeat  the  process  of  this  Court  by  transferring  their 
shares. 

[Kay,  J.,  referred  to  the  observations  of  Lord  Justice  Fry  in 

In  re  Free  Fishermen  of  Faversham  (5).] 

The  Court  has  jurisdiction  in  a  proper  case,  and  in  the  absence 
of  an  express  statutory  remedy,  to  wind  up  a  company  formed  for 
the  public  benefit:  In  re  Fxmmith  DocJcs  Company  (6).  This 
market  has  never  been  constructed  and  never  can  be,  and  it  is 
for  the  public  benefit  that  the  company  should  be  wound  up. 

Ince,  Q.C.,  and  Haldane,  for  the  company : — 
The  transfers  were  valid  and  effectual,  and  the  number  of  the 
members  of  the  company  being  reduced  below  seven,  the  Court 
has  no  jurisdiction  to  make  a  winding-up  order :  In  re  Bolton 

(1)  Law  Eep.  11  Eq.  192.  (4)  Law  Rep.  13  Eq.  255. 

(2)  Ibid.  19  Eq.  353.  (5)  36  Ch.  D.  329,  347. 

(3)  Ibid.  5  Ch.  559.  (6)  Law  Eep.  17  Eq.  181. 


VOL.  XXXIX.] 


CHANCEEY  DIVISION. 


329 


Benefit  Loan  Society  (1).    Under  the  Companies  Clauses  Act,  1845,  c.  A. 

it  is  the  right  of  every  shareholder  to  transfer  his  shares  to  whom-  i88S 

soever  he  pleases  :  De  Pass's  Case  (2).   He  may  pay  the  transferee 

for  taking  them  :  Slater  s  Case  (3)  :  and  so  long  as  the  transfer  is  -^q^^q^ 

out  and  out  the  Court  accepts  it  as  an  exercise  of  the  share-  Fish  Market 

Company 

holder's  right,  and  cannot  go  behind  it.    Gilherfs  Case  (4)  is  no   

authority  for  the  proposition  that  a  director  cannot  transfer  his 
qualifying  shares  :  the  ultimate  decision  of  that  case  proceeded 
on  the  ground  that  the  directors  there  had  postponed  the  formal 
declaration  of  a  call  in  order  to  assist  one  of  their  number  to 
transfer  his  qualifying  shares.  The  dictum  of  Giffard,  L.J.,  is 
ambiguous.  It  may  mean  that  a  director  must  first  resign  his 
directorship  before  he  can  transfer  his  qualifying  shares,  or  it  may 
mean  that  if  a  director  transfers  those  shares  he  thereby  resigns 
his  directorship.  The  latter  is  the  true  meaning.  The  word 
"qualification"  implies  that  the  qualified  person  by  parting 
with  his  qualification  becomes  disqualified.  These  five  directors 
by  making  these  transfers  ceased  to  be  directors,  and  they  never 
afterwards  acted  as  such.  There  is  no  equity  on  the  part  of  any 
shareholder  to  insist  on  another  shareholder  retaining  his  shares  : 
De  Pass's  Case  (5),  nor  is  there  any  duty  cast  on  a  director  to 
retain  his  qualification  for  ever.  If  a  transfer  of  shares  is  made 
out  and  out,  it  must  be  valid,  unless  tainted  with  fraud  qua  the 
company:  BucMey  on  the  Companies  Acts  (6).  In  Gilherfs 
Case  and  all  the  other  cases  in  which  transfers  for  the  purpose  of 
avoiding  liability  have  been  held  void  there  was  a  fraud  on  the 
company ;  in  the  present  case  there  was  no  fraud  on  the  company. 


Kay,  J.  (after  referring  to  the  provisions  of  the  special  Act, 
continued) : — 

The  preliminary  expenses  had  not  been  paid  by  the  company, 
and  the  directors  took  a  course  which,  so  far  as  I  know,  is  entirely 
novel,  and  reflects  credit  on  the  ingenuity,  if  not  on  the  molality,, 
of  those  who  advised  the  company.  Mr.  Plimsoll,  it  seems,  had 
paid  or  was  liable  for  the  preliminary  expenses,  and  was  very 

(1)  12  Ch.  D.  679.  (4)  Law  Eep.  5  Ch.  559. 

(2)  4  De  O.  &  J.  544.  (5)  4  De  G.  &  J.  544,  558. 

(3)  35  Beav.  391.  (6)  5tli  Ed.  pp.  25,  26. 
Vol.  XXXIX.  Z  1 


330 


CHANCEKY  DIVISION.  [VOL.  XXXIX. 


0.  A.  desirous  of  having  this  liability  discharged  out  of  the  funds  of 

1888  the  company.    Each  of  the  directors  took  the  forty  shares  which 

In  re  Parliament  he  was  required  to  take  as  his  qualifi- 

LoNDON  cation.    Probably  even  if  there  had  been  no  actual  allotment  of 

Fish  Makket  shares  to  them,  they  would  have  been  shareholders  by  virtue  of 
Company. 

  '    the  Act  of  Parliament ;  but  it  is  not  necessary  to  consider  that, 

because  it  is  admitted  that  they  were  shareholders.  By  certain 
payments  made  upon  their  shares  they  provided  a  fund  to 
diminish  the  liability  of  Mr.  Flimsoll  by  payments  to  him. 
That  having  been  done,  and  while  they  were  still  directors,  five 
of  them,  including  Mr.  Flimsoll,  transferred  their  shares  to  one 
person,  and  each  transfer  expressed,  not  that  the  transferee  paid 
money  for  the  shares,  but  that  the  transferor  paid  him  money  to 
take  them,  and  that  was  done  after  an  action  had  been  com- 
menced by  the  Petitioners,  the  vestry  of  St.  Mary,  Newington, 
against  the  company  to  recover  penalties  under  sect.  38  of  the 
Act.  The  action  was  defended,  but  the  vestry  recovered  judg- 
ment. The  enactment  amounts  to  a  contract  between  the  vestry 
and  this  company,  and  accordingly  the  penalties  were  recovered. 
It  was  pending  that  action,  and  for  the  obvious  purpose  of  defeat- 
ing it,  that  these  directors  transferred  their  qualification  shares  in 
the  way  which  I  have  described.  So  that  they  availed  them- 
selves of  their  powers  and  position  as  directors  and  of  these 
qualification  shares,  which  were  the  only  property,  so  far  as  I 
am  informed,  that  the  company  ever  had,  and  of  the  liability 
which  they  themselves  had  on  the  shares,  to  make  payments  to 
Mr.  Flimsoll  in  order  to  relieve  him  of  part  of  his  liability  in 
respect  of  the  preliminary  expenses,  and  then  for  the  purpose  of 
defeating  the  process  of  this  Court  and  defeating  the  creditors, 
who  had  a  pending  action  against  them,  in  which  judgment  was 
subsequently  obtained,  they  made  these  transfers  to  a  nominee, 
paying  him  money  to  induce  him  to  take  them.  Probably  the 
nominee  is  a  man  of  straw,  but  that  does  not  matter.  One  reason 
why  they  did  so  was  this.  This  company,  not  being  registered 
under  the  Companies  Act,  1862,  was,  under  sect.  199,  only  subject 
to  be  wound  up  if  it  consisted  of  more  than  seven  members. 
Therefore  the  ingenious  person  who  devised  this  trick  in  effect 
said :  "  ISTow  you  can  effectually  get  rid  of  your  liability  under 
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the  special  Act,  and  probably  ultimately  defeat  this  action  0.  A. 
•which  is  pending  against  you  for  moneys  which  by  the  Act  you  1888 
have  contracted  to  pay  to  the  extent  of  your  liability  on  your  jn  re 
shares,  by  transferring  your  shares,  so  that  when  proceedings  are  loJJ^ 
attempted  by  scire  facias,  you  may  say  that  you  are  not  share-  "^{^^^j^^y^^ 
holders,  or  when  an  application  is  made  in  the  Court  of  Chancery 
to  wind  up  the  company,  you  may  say  that  there  are  not  seven 
members."  I  do  not  know  whether  they  really  believed  that 
the  Court  would  be  so  easily  defeated  as  that.  It  has  been  held 
again  and  again  that  a  transaction  by  which  shares  are  volun- 
tarily transferred  to  a  third  person — that  is,  w  ithout  consideration 
for  the  transfer — may  be  good  under  certain  circumstances.  A 
hond  fide  and  out  and  out  transfer  may  be  good  ;  but  there  must 
be  these  two  elements :  it  must  be  an  out  and  out  transfer,  and 
it  must  be  honci  fide,  I  am  of  opinion  that  this  transaction  was 
not  hond  fide,  but  was  a  distinct  fraud,  and  for  this  reason.  It 
was  held  in  the  year  1870  by  Lord  BomilJy  and  Lord  Justice 
Giffard  in  Gilherfs  Case  (1),  that  a  transfer  of  his  qualification 
shares  by  a  director  was  an  improper  proceeding.  Lord  Bomillij 
said :  "  Whether  a  director  can  do  that " — that  is,  transfer  his 
qualification  shares — "  is  a  question  which  has  never  yet  been 
determined,  and  I  apprehend  that  he  cannot.  His  situation  is 
that  of  trustee  for  the  shareholders,  and  therefore  he  is  not  at 
liberty  to  do  things  which  he  does  not  think  for  the  benefit  of  all 
the  shareholders  of  the  company — still  less  may  he  do  so  to  gain 
pecuniary  advantage  to  himself."  That  case  went  on  appeal 
before  Lord  Justice  Giffard,  and  he  said  :  "  I  quite  agree  that 
because  a  man  is  a  director  he  is  not  necessarily  a  trustee  of  the 
shares  he  holds  for  the  general  body  of  shareholders  ;  and  in  a 
vast  variety  of  circumstances  he  is  just  as  free  to  deal  with  his 
shares — except  perhaps  his  qualification,  which  he  cannot  deal 
with  without  giving  up  his  directorship — as  any  other  person." 
So  that  I  have  the  authority  of  two  eminent  Judges  that  a  director 
cannot  deal  with  his  qualification  shares  as  freely  as  he  may 
with  other  shares.  Looking  at  the  doctrine  of  this  Court, 
that  a  voluntary  transfer  to  escape  liability  in  some  cases  is  a 
fraud,  I  cannot  doubt  that  a  director  voluntarily  transferring  his 
(1)  Law  Eep.  5  Ch.  559. 

Z  2  1 
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C.  A.  qualification  shares  in  order  to  escape  liability  is  committing  a 
1888  fraud. 

In  re  The  doctrine  to  which  I  have  referred  seems  to  me,  if  I  may 

London  respectfully,  a  very  proper  one  to  hold,  and  not  only 

^Oom^any'^'^      ^  ^^^^  myself  bound  by  these  dicta  which  I  have  read,  but  1 

  most  heartily  concur  in  them.    I  think  this  is  precisely  the  case- 

^^Ili'  in  which  these  dicta  apply,  and  that  in  this  case  a  trick  has  been 
attempted,  which  really  is  a  fraud  upon  the  present  Petitioners, 
and  which  was  intended  to  defeat  and  embarrass  them,  and  pre- 
vent them  recovering  their  debt.  I  accordingly  hold  that  these 
transfers,  being  fraudulent,  are  entirely  void,  and  that  there  are 
in  fact  eight  shareholders  in  this  company. 

Then  the  question  arises  whether  I  ought  to  make  an  order  for 
the  winding-up  of  this  company.  Now  the  only  hesitation  I 
have  about  it  at  all  is  this,  that  one  of  the  learned  Judges  in 
the  case  of  In  re  Free  Fishermen  of  Faversham  (1)  thought  that 
where  an  Act  was  passed  for  the  formation  of  a  company,  which 
Act,  on  the  face  of  it,  declared  the  undertaking  to  be  intended 
for  some  benefit  to  the  public,  there  might  be  a  question  whether 
the  Court  would  in  its  discretion  wind  up  such  a  company.  I 
certainly  know  of  no  other  authority  for  that  proposition.  It 
seems  to  me  that,  whether  an  Act  is  intended  for  the  benefit  of 
the  public  or  not,  if  it  forms  a  company  which  becomes  indebted 
and  cannot  pay  its  debts,  it  is  much  more  for  the  benefit  of  the 
public  that  the  company  should  be  wound  up  than  that  it  should 
be  allowed  to  carry  on  a  lingering  existence,  without  paying  its 
debts.  However,  that  point,  it  seems  to  me,  does  not  really  arise 
in  this  case,  because  not  only  has  this  company  not  acquired  a 
market,  but  it  is  entirely  impossible  that  it  ever  should  do  so. 
It  was  formed  long  ago,  in  the  year  1882,  and  up  to  this  time  it 
never  has  obtained  a  single  shareholder  beyond  those  who  were 
the  promoters  of  the  company,  and  who  are  incorporated  and 
named  in  the  Act,  and  the  amount  which  is  left  payable  on  their 
shares  would  not  be  anything  like  enough  to  found  a  market. 
Therefore  the  foundation  of  a  market  is  proved  to  be  quite  im- 
possible. The  company  has  never  carried  on  business  from  the 
date  of  the  Act  to  this  time,  and  it  is  clearly  within  the  powers 
(1)  36  Ch.  D.  329,  347. 
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of  the  Court  to  wind  up  the  company  for  many  reasons  ;  and  cer-  c.  A. 
tainly  the  public  interest,  if  that  ought  to  be  considered,  would  1888 
not  be  in  the  least  degree  interfered  with  by  such  winding-up. 

Another  circumstance  which  I  have  considered  is  this.   There  London 
is  a  remedy  by  sci,  fa.,  but  then,  if  the  judgment  creditors  were  Fi^h  inIarket 

now  to  proceed  by  sci.  fa.,  they  would  be  met  by  these  transfers,   

and  some  proceeding  must  be  taken  to  set  the  transfers  aside  or  ^IIlI* 
prove  their  invalidity  before  the  matter  could  be  worked  out.  I 
have  got  the  whole  matter  before  me,  and  it  seems  to  me,  on  the 
whole,  that  this  is  as  advantageous  a  Avay  of  doing  it  as  any  other. 
Although  there  might  be  a  remedy  by  sci.  fa.,  I  think  the  com- 
pany comes  within  the  199th  section  of  the  Act,  and  I  therefore 
make  the  usual  winding-up  order. 

C.  C.  M.  D. 

The  company  appealed  ;  the  appeal  came  on  for  hearing  on  the      0.  A. 
6th  of  August,  1888,  and  in  addition  to  the  arguments  used  and 
authorities  cited  before  Mr.  Justice  Kmj,  as  above  reported,  the 
following  arguments  were  addressed  to  the  Court. 

Lice,  Q.C.,  and  Hcddane,  for  the  Appellants  : — 

The  Companies  Clauses  Act,  1845,  recognises  no  person  other 
than,  and  distinct  from,  a  shareholder,  as  being,  or  capable  of 
being,  a  "  member  "  of  a  company.  There  is  no  such  thing  as  a 
register  of  members  as  distinct  from  shareholders  ;  and  member- 
ship ceases  on  assignment  of  the  member's  shares.    So  the  word 

members  "  in  the  199th  section  of  the  ComjMnies  Act,  1862,  must 
mean  and  be  read  as  synonymous  with  "  shareholders :  "  Poole, 
Jachson,  &  WJiyte's  Case  (1)  ;  Societe  Generate  de  Paris  v.  Walker  (2); 
In  re  Bolton  Benefit  Loa^i  Society  (3). 

Marten,  Q.C.,  and  E.  Beaumont,  for  the  Kespondents  : — 

The  eight  persons  incorporated  and  made  directors  of  the 
Company  by  the  special  Act  are  statutory  members,  with  a 
statutory  liability  to  continue  members  and  directors  of  which 
they  have  never  got  rid.  They  are  still  directors,  and  must  be 
■deemed  to  be  members  of  the  company  to  the  extent  of  their 

(1)  9  Ch.  D.  322.  (2)  11  App.  Cas.  20. 

(3)  12  Ch.  D.  679. 
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C.  A.      qualification  shares.    Upon  this  point  the  case  is  governed  by 
1888       Portal  v.  Emmens  (1),  where  the  form  of  the  special  Act  was  the 
In  re      Same  as  in  this  case.    [They  also  referred  to  Scott  v.  Berkeley  (2) 
and  KipUnff  y.  Todd  (3).] 

Fish  Maeket 

Company.  During  the  argument,  and  in  answer  to  a  question  from  the 
Court,  it  was  admitted  by  counsel  for  the  Appellants  that  the 
meetings  of  the  19th  of  July  and  the  21st  of  July,  1887,  were 
neither  of  them  general  meetings  of  the  shareholders  of  the 
company,  and  that  in  fact  no  "  first  ordinary  meeting  "  had  ever 
been  held  after  the  passing  of  the  special  Act  within  the  meaning 
of  clause  19  thereof. 

Haldane,  in  reply  : — 

A  man  can  be  a  director  without  being  a  shareholder,  and  by 
the  terms  of  this  special  Act  these  eight  men  were  made  "  first 
directors,"  but  not  shareholders.  They  were  merely  the  hands 
to  guide  the  company  at  its  outset.  The  qualification  clause 
applies  not  to  the  "  first  directors,"  but  to  the  directors  to  be  sub- 
sequently appointed;  and  sect.  19,  which  expressly  states  that 
"  the  directors  appointed  by  this  Act "  are  "  if  qualified,  eligible 
for  re-election,"  must  have  contemplated  either  that  the  eight 
first  directors,  or  some  of  them,  may  never  have  had  shares  suffi- 
cient for  a  qualification,  or  that  they  may  have  validly  parted 
with  them.  There  is  nothing  here  to  deprive  the  original  direc- 
tors of  their  legal  right  to  assign  the  shares  which  were  allotted 
to  them,  and  in  the  absence  of  fraud  a  man's  motive  for  the 
exercise  of  a  legal  right  is  immaterial. 


Cotton,  L.J. : — 

This  is  an  appeal  from  a  winding-up  order  made  by  Mr.  Justice 
Kay,  and  the  only  question  we  have  to  consider  is  whether  in  the 
case  of  this  company  the  Court  had  any  jurisdiction  to  make  such 
an  order.  The  company,  not  being  a  registered  company,  can 
only  be  wound  up  under  sect.  199  of  the  Companies  Act  of  1862, 
which  applies  to  companies  consisting  of  more  than  seven  members 

(1)  1  C.  P.  D.  201,  664.  (2)  3  C.  B.  925. 

(3)  3  C.  P.  D.  350. 
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and  not  registered  under  that  Act.    Now  the  contention  on  the      c.  A. 
part  of  the  Appellants  is  that  at  the  time  the  winding-up  order  1888 
was  made  this  company  had  not  got  seven  members,  but  had  only 
got  three ;  for  there  had  been  originally  eight  persons  incorpo-  London 
rated,  and  five  of  them  had  transferred  their  shares  for  the  purpose  Fish  Market 

of  preventing  the  judgment  creditors,  who  are  the  Petitioners  in   

the  case,  from  getting  payment  by  means  of  a  winding-up  order. 

It  was  contended  that  the  expression  "  members  "  in  the  199th 
section  of  the  Act  must  mean  holders  of  shares.  I  think,  how- 
ever, that  cannot  be  so,  because  even  under  the  Act  of  1862  it 
was  not  necessary  that  any  company  should  have  shares  at  all ; 
and  certain  companies,  such,  for  instance,  as  are  formed  on  the 
principle  of  guarantee,  do  not  have  any  shares.  In  the  case  of 
such  companies,  where  one  member  guarantees,  say  £100,  another 
£500,  another  £1000,  the  liability  of  the  members  is  not  limited 
by  the  amount  of  their  shares,  for  they  have  none,  but  each 
member  in  proportion  to  the  amount  he  guarantees  is  liable  to 
contribute  to  the  debts  of  the  company.  There  may  also  be 
unlimited  companies,  in  which  there  is  no  necessity  for  any  shares 
whatever  ;  accordingly  I  cannot  here  read  that  word  "  members  " 
as  equivalent  to  shareholders,  that  is  to  say,  persons  holding  shares 
in  the  company.  If,  then,  that  is  not  the  true  meaning  of  the 
word  "  members,"  it  is  not  necessary  to  enter  into  the  question 
as  to  whether  these  five  members  who  purported  to  transfer  their 
shares  are  to  be  considered  as  still  holders  of  shares.  To  my 
mind,  as  I  pointed  out  very  early  in  the  argument,  we  have  not 
to  consider  on  this  appeal  whether  these  transfers  can  be  set  aside 
as  fraudulent  or  otherwise  voidable,  but  to  see  whether  under  the 
special  Act  of  Parliament  the  attempt  to  reduce  the  number  of 
members  below  seven  has  been  effectual.  Now  the  special  Act, 
in  sect.  4,  incorporates  the  eight  gentlemen  named,  "  being  sub- 
scribers to  the  undertaking,"  which,  I  think,  means  not  that  they 
are  incorporated  on  the  condition  of  their  subscribing  to  the 
undertaking,  but  on  the  footing,  or  on  the  representation  made, 
that  they  had  subscribed  to  the  undertaking.  Then  the  section 
goes  on :  "  And  all  other  persons  and  corporations  who  have 
already  subscribed,  or  shall  hereafter  subscribe  to  or  become  pro- 
prietors in  the  undertaking,  and  their  executors,  administrators. 


336 


CHANCERY  DIVISION.  [VOL.  XXXIX. 


C.  A.      successors,  and  assigns,  shall  be  and  are  hereby  united  into  a 
1888       company."    Now,  from  the  passing  of  this  Act  in  1882  down  to 
July,  1887,  these  gentlemen  never  met,  and  never  took  any  shares 
London     whatever.    But  they  were  called  into  sudden  activity  on  the  19th 
Fish  Makket  of  July,  1887,  and  on  that  day  some  of  these  gentlemen  who  were 
  '    made  directors  by  the  Act  met  for  the  first  time,  in  order  to  raise 

Cotton,  L.J.  J.  i?      xt,  i?  •  •  i 

  a  sum  01  money  lor  the  purpose  oi  paying  one  of  their  number 

what  he  said  had  been  expended  in  preliminary  expenses.  They 
then  allotted  to  each  of  the  eight  directors  forty  shares  in  this 
company ;  and  on  the  21st  of  July  a  sum  of  £2400,  which  had 
been  paid  into  a  bank  in  respect  of  these  shares,  was  ordered  at 
once  to  be  paid  out  to  one  of  their  number,  Mr.  PlimsoU,  for  his 
expenses.  Then  immediately  afterwards,  on  the  same  day,  five 
of  the  eight  transferred  their  shares  to  one  of  their  number,  who, 
I  suppose,  was  not  the  most  wealthy  man  amongst  them.  Now 
could  they  in  this  manner  reduce  the  number  of  members  of  this 
company  below  seven  ?  I  think  that  question  depends  on  sect.  19 
of  the  special  Act,  which  says  this  :  "  Samuel  Flimsoll "  and  seven 
other  gentlemen  named,  being  the  eight  persons  who  are  incor- 
porated, "  shall  be  the  first  directors  of  the  company,  and  shall 
continue  in  office  until  the  first  ordinary  meeting  held  after  the 
passing  of  this  Act." 

It  was  at  first  contended  by  Mr.  Haldane  that  the  meeting  of 
some  of  these  eight  persons,  which  was  held  on  the  19th  of  July, 
was  "  the  first  ordinary  meeting,"  but  on  consideration  he  gave 
up  that  contention,  and,  in  my  opinion,  it  certainly  could  not  be 
maintained  that  that  was  the  first  ordinary  meeting;  because 
under  clause  15,  as  to  the  quorum  of  general  meetings,  five  share- 
holders must  attend  in  order  to  form  a  quorum,  and  amongst 
these  eight  gentlemen  they  did  not  succeed  in  getting  together 
that  number.  Accordingly,  the  meeting  was  not,  and  did  not 
purport  to  be,  a  meeting  of  members,  who,  for  the  "  first  ordinary 
meeting,"  must  be  shareholders,  but  it  merely  purported  to  be, 
and  was,  a  meeting  of  the  directors  to  act  as  such  in  their  position 
as  directors.  The  "first  ordinary  meeting"  contemplated  by 
sect.  19  has  accordingly  never  been  held.  What,  then,  is  the 
consequence?  There  is  an  obligation  imposed  on  these  eight 
gentlemen  to  continue  in  office  until  the  first  ordinary  meeting 
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after  the  passing  of  the  Act.    I  do  not  decide,  and  it  is  not  C.  A. 

necessary  to  decide,  the  question  whether  this  Act  of  Parliament  1888 

requires  that  each  of  these  gentlemen  should  take  these  shares 

as  his  qualification.    That  would  be  in  accordance  with  Portal  v.  j^^ndon 

Emmens  (1),  and  I  cannot  see  any  substantial  distinction  between  F^sh  Market 

^  ^                                                               .  Company. 
the  Act  of  Parliament  in  that  case  and  the  Act  which  we  have  to   

,  T/^ii  •    1  IT*         Cotton,  L.J. 

construe  here,    ii  that  be  so,  there  is  here  a  statutory  obligation   

to  continue  to  be  directors,  and  to  be  the  holders  of  shares  until 
the  specified  time.  It  may  be  that  the  proper  construction  of 
this  section  is  that  there  is  a  parliamentary  fetter  upon  them, 
obliging  them  to  continue  to  hold  their  shares.  I  rather  doubt 
whether  that  is  so,  because  the  19th  section  says  that  at  the  first 
ordinary  meeting  the  directors  appointed  by  the  Act,  "  if  quali- 
fied," shall  be  eligible.  But,  at  all  events,  they  are  by  this  Act 
of  Parliament  incorporated  by  name  with  the  obligation  of  being 
directors,  and,  in  my  opinion,  they  could  not  get  rid  of  the 
membership  thus  imposed  upon  them  so  long  as  they  were  direc- 
tors. If  they  could,  and  there  were  no  fetter  on  their  trans- 
ferring their  shares,  then  under  the  special  terms  of  this  Act  of 
Parliament  they  would  still  continue  members  of  the  company, 
even  though  they  might  have  parted  with  the  shares  the  posses- 
sion of  which  would,  under  ordinary  circumstances,  be  the  test 
whether  they  continued  to  be  and  were  members  of  the  company. 

In  my  opinion,  therefore,  this  attempted  transfer  of  their 
shares  was  an  act  which  was  contrary  to  the  provisions  of  this 
private  Act  of  Parliament,  or,  if  that  is  not  so,  then  that,  having 
regard  to  sect.  19,  they  still  remain,  as  directors,  members  of 
the  corporation,  and  therefore  have  not  effectually  reduced  the 
number  of  members  below  seven.  In  my  opinion,  therefore,  the 
order  of  Mr.  J ustice  Kay  was  right. 

Fry,  L.J.  :— 

The  question  we  have  to  determine  arises  under  the  199th 
section  of  the  Companies  Act,  1862.  The  inquiry  is  this :  Did 
the  company  in  question  consist,  at  the  date  of  the  presentation 
of  the  petition,  of  more  than  seven  members  ?  It  is  said  by  the 
Appellants  that  it  did  not ;  it  was  said  by  the  Kespondents  that  it 
(1)  1  C.  P.  D.  201,  664. 
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0.  A.      consisted  of  eight.    The  statute  which  regulates  the  company  in 
1888       question  by  its  4th  section  enacts  that  eight  persons,  who  are 
named,  "  shall  be  and  are  hereby  united,"  together  with  other 
London     persons  to  come  in,  "  into  a  company,"  and  "  shall  be  a  body 
Fish  Market  corporate."    Those  eight  persons,  therefore,  are  in  my  judgment, 

  statutory  members  of  the  company — statutory  corporators.  The 

Fry^.  ^^^^  section  provides  that  the  same  eight  persons  shall  be  the 
first  directors  of  the  company,  and  shall  continue  in  office  until 
the  first  ordinary  meeting  held  after  the  passing  of  the  Act.  No 
ordinary  meeting  has  been  held  after  the  passing  of  the  Act. 

Kow  the  effect  of  the  19th  section,  in  my  judgment,  is  to 
make  the  corporators,  because  they  are  members  of  the  corpora- 
tion, and  because  they  are  members  of  the  company,  directors, 
and  to  require  that  they  shall  as  members  of  the  company,  as 
corporators  of  the  corporation,  continue  in  office  until  the  first 
ordinary  meeting.  Until  that  meeting  is  held,  therefore,  the 
statute  has  made  them,  in  my  judgment,  members  of  the 
company,  corporators  in  the  corporation,  and  directors  of  the 
company.  Till  that  meeting  is  held,  they  cannot,  I  think,  get 
rid  of  any  of  these  characters,  and  therefore  there  were  more 
than  seven  members  of  the  corporation  at  the  time  of  the 
presentation  of  the  petition.  The  appeal  must  accordingly  be 
dismissed. 

Lopes,  L.J. : — 

Unless  there  were  seven  members  of  this  company  at  the  time 
of  the  presentation  of  the  petition  the  Court  would  have  no 
jurisdiction  to  wind  the  company  up. 

By  the  special  Act  eight  gentlemen  were  originally  united 
into  a  company,  and  made  directors  of  it.  Eive  of  them,  in  July, 
1887,  transferred  the  qualification  shares  which  had  been  allotted 
to  them  to  a  Mr.  Leigh,  with  the  object,  as  it  is  conceded,  of 
getting  rid  of  their  liability  under  the  special  Act.  The  ques- 
tion we  have  to  consider  is  whether,  notwithstanding  this  transfer 
of  shares,  seven  of  these  gentlemen  continued  to  be  members  of 
the  company.  I  am  of  opinion  that  they  did.  I  think  the  ques- 
tion depends  on  sect.  19  of  the  special  Act.  That  section  seems 
to  me  to  be  clear  and  imperative,  and  under  it  the  eight  gentle- 
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men  named  therein  are  to  be  the  first  directors  of  the  company,      0.  A. 

and  "  shall  continue  in  office  until  the  first  ordinary  meeting  1888 

held  after  the  passing  of  this  Act."    Now,  it  is  also  admitted 

that  no  first  general  meeting  was  ever  held.    I  am  therefore  of  London 

opinion  that  these  gentlemen  continued  to  be  members.    They  I'isu  Maeket 

°  Company. 
were  statutory  corporators,  they  were  statutory  directors,  and  m 

my  opinion  it  would  be  impossible  to  say  that  they  were  not 

members  of  this  company.     There  were  therefore  more  than 

seven  members  at  the  time  of  the  presentation  of  the  petition, 

and  I  think  there  was  jurisdiction  to  wind  up  the  company. 

Solicitors :  C.  &  S,  Harrison  &  Co, ;  Lowless  &  Go, 

W.  W.  K. 


Lopes,  L.J. 


BOSTON  DEEP  SEA  FISHING  AND  ICE  COMPANY  v.  OA. 

ANSELL.  rSs 

[1886.    B.    5330.]  KEKEWICH, 

Principal  and  Agent — Master  and  Servant — Managing  Director — Profit  made  '^<^^- 12, 13, 14, 
by  Agent — Commission — Dismissal  of  Servant  for  Breach  of  Duty — Salary  ""gl .  * 
for  current  Period. 

C.  A. 

The  promoter  of  the  Plaintiff  company  agreed  with  the  Defendant  that  June  25,  26, 
he  should  be  emplbyed  as  managing  director  of  the  intended  company  for  27. 
five  years  at  a  yearly  salary.  By  the  articles  of  association  it  was  provided 
that  the  Defendant  should  be  managing  director  for  five  years  at  the  yearly 
salary  mentioned  in  the  agreement,  payable  quarterly.  Afterwards  the 
company  by  a  written  instrument  adopted  the  agreement  between  the 
promoter  and  the  Defendant. 

The  Defendant,  on  behalf  of  the  company,  contracted  for  the  construction 
of  certain  fishing-smacks,  and,  unknown  to  the  company,  took  a  commission 
from  the  shipbuilders  on  the  contract.  Several  months  afterwards  the 
Plaintiff  company  at  an  extraordinary  meeting  passed  a  resolution  dismiss- 
ing the  Defendant  from  his  office  on  the  ground  of  other  alleged  acts  of 
misconduct,  which  they  were  not  able  to  substantiate  in  the  action :  being 
at  that  time  ignorant  of  his  receipt  of  the  commission  from  the  ship- 
builders. 

The  Defendant  was  a  shareholder  in  an  ice  company  and  a  fish-carrying 
company,  which  paid,  in  addition  to  the  ordinary  dividends,  bonuses  to 
shareholders  who  were  owners  of  fishing-smacks  and  who  employed  the 
companies  in  supplying  ice  and  carrying  for  them.  The  Defendant  employed 
these  companies  in  respect  of  the  Plaintiffs'  smacks,  and  received  bonuses 
as  if  the  smacks  were  his  own. 

The  Plaintiff  company  brought  an  action  against  the  Defendant  for  an 
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account  of  commissions  and  bonuses  received  by  him,  and  for  damages  for 
alleged  breaches  of  duty  :  and  the  Defendant  counter-claimed  for  wrongful 
dismissal  and  for  the  salary  for  the  quarter  which  had  expired  before  his 
dismissal : — 

Held  (reversing  the  decision  of  Kehewich,  J.),  that  the  receipt  of  a  com- 
mission from  the  shipbuilding  company  was  good  ground  for  dismissal, 
although  it  was  not  discovered  till  after  the  dismissal  had  taken  place; 
and  although  it  happened  several  months  previously,  and  might  have  been 
an  isolated  act : 

That  the  Defendant  must  account  to  the  Plaintiffs  for  the  bonuses 
received  from  the  ice  and  carrying  companies,  as  they  had  been  paid  in 
respect  of  the  Plaintiffs'  smacks  ;  although  the  Plaintiffs  could  not  them- 
selves have  received  the  bonuses,  not  being  shareholders  of  the  companies : 
That  the  contract  between  the  Plaintiffs  and  the  Defendant  was  con- 
tained in  the  agreement  between  the  promoter  and  the  Defendant  as  adopted 
by  the  company,  and  was  not  modified  by  the  articles  of  association  ;  that 
the  salary  was  consequently  payable  yearly  and  not  quarterly ;  and  there- 
fore that  the  Defendant  having  been  dismissed  for  misconduct  was  not 
entitled  to  any  part  of  the  unpaid  salary  for  the  current  year  of  his  service. 

If  the  Plaintiff  company  had  not  formally  adopted  the  agreement  by  a 
separate  instrument,  qtcxre,  whether  the  articles  might  not  have  been  taken 
as  evidence  that  the  parties  had  agreed  to  a  modification  of  the  agreement 
by  making  the  payment  of  the  salary  quarterly. 

This  was  an  action  brought  by  the  Boston  Deep  Sea  Fishing  and 
Ice  Company,  Limited,  and  J.  C.  Gar  jit,  against  A.  W,  Ansell  and 
/.  Hadfield  under  the  following  circumstances  : — 

By  an  agreement  dated  the  4th  of  August,  1885,  the  Defen- 
dant Ansell  agreed  to  sell  to  the  Plaintiff  Garfit,  as  trustee  for  the 
Plaintiff  company,  which  was  then  in  process  of  formation,  seven 
fishing-smacks  for  £9000,  which  smacks  were  to  be  delivered  in 
thorough  sea-going  repair  and  fully  equipped  for  immediate  use 
in  the  deep  sea  fishing  and  trawling  business,  and  to  pass  the 
inspection  of  the  purchaser's  manager.  Ansell  was  at  his  own 
expense  to  do  such  renewals  and  repairs  as  the  surveyor  should 
require,  and  should  take  100  fully  paid-up  shares  in  the  company, 
the  balance  of  the  purchase-money  to  be  paid  by  instalments  as 
therein  mentioned.  It  was  also  agreed  that,  on  the  formation 
of  the  proposed  company,  Ansell  engaged  to  become  managing 
director  thereof  at  a  salary  commencing  on  the  1st  of  September 
then  next  at  the  rate  of  £1  a  week  per  smack  until  the  1st  of 
January,  1886,  when  his  salary  should  be  after  the  rate  of  £800 
a  year.    And  Ansell  agreed  to  reside  at  Boston  or  the  neighbour- 
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hood,  and  to  remain  in  the  service  of  the  proposed  company  for      C.  A. 
a  term  of  not  less  than  five  years,  subject  as  thereinafter  men-  1888 
tioned.  It  was  provided  that  Ansell  should  be  at  liberty  to  engage  Boston  Deep 
in  any  business  and  to  be  a  member  of  any  company  which  was  not  ^^^j^^^j^e^^ 
prejudicial  to  the  intended  company.  And  it  was  also  agreed  that  Company 
Ansell  should  be  allowed  £5  per  cent,  on  all  fish  supplied  or  sold  Anseli.. 
by  the  company  to  its  customers,  exclusive  of  fish  sent  to  inland 
markets  on  commission,  and  in  addition  to  his  salary.    But  if 
Garjit  should  not  be  able  to  fulfil  the  agreement  by  being  unable 
to  float  the  company,  or  to  pay  for  the  smacks,  Ansell  should  be 
at  liberty  to  terminate  the  agreement. 

The  company  was  incorporated  under  the  Companies  Act,  1862, 
on  the  18th  of  August,  1885.    By  clause  60  of  the  articles  of 
association  the  Defendant  Ansell  was  named  as  one  of  the  first 
directors  of  the  company.    By  clause  68  it  was  provided  that  no 
director  should  be  disqualified  by  his  office  from  contracting  with 
the  company  either  as  vendor,  purchaser,  or  owner,  nor  should 
any  such  contract  or  arrangement,  or  any  contract  or  arrange- 
ment entered  into  by  or  on  behalf  of  the  company  with  any 
company  or  partnership,  of  or  in  which  any  director  should  be  a 
member  or  otherwise  interested,  be  avoided,  nor  should  any 
director  so  contracting,  or  being  such  member,  or  so  interested, 
be  liable  to  account  to  the  comj^any  for  any  benefit  realized  by 
any  such  contract  or  arrangement,  by  reason  only  of  such  director 
holding  that  office,  or  of  the  fiduciary  relation  thereby  estab- 
lished; but  no  such  director  should  vote  in  respect  of  such 
contract  or  arrangement.  Clause  73  gave  power  to  the  company  to 
dismiss  directors  by  extraordinary  resolution  except  as  thereinafter 
provided.  By  clause  75  it  was  provided  that  the  Defendant  ^?2se?Z 
should  be  the  first  managing  director  of  the  company,  and  should 
continue  to  hold  such  office  for  five  years  from  the  registration  of 
the  company,  and  should  not  during  that  period  be  removable 
from  his  office  otherwise  than  by  his  own  resignation,  so  long  as 
he  should  while  holding  that  office  reside  in  or  in  the  immediate 
neighbourhood  oi  Boston,  and  should  give  such  an  amount  of  super- 
intendence and  attention  to  the  business  of  the  company  as  might 
be  necessary  for  the  efficient  management  thereof.    Clause  76 
provided  that  the  salary  of  Ansell  should  be  from  the  1st  of 
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0.  A.      September,  1885,  until  the  1st  of  January,  1886,  at  the  rate  of  £1 
1888       per  week  for  each  of  the  company's  smacks,  and  from  and  after 
Boston  Deep  the  1st  of  January,  1886,  at  the  rate  of  £800  per  annum,  payable 
^^andTciT^  quarterly,  and  that  he  should  while  holding  such  office  be  en- 
CoMPANY    titled  to  a  commission  of  5  per  cent,  on  all  sales  of  fish,  ice,  and 
Ansell.     game  sold  by  the  company  to  its  private  customers,  exclusive  of 
fish  sent  to  inland  market  towns  on  commission.    By  clause  77 
the  directors  might,  subject  to  the  two  last  preceding  clauses, 
with  the  sanction  of  a  general  meeting,  appoint  and  remove 
managing  directors. 

The  first  meeting  of  the  board  of  directors  was  on  the  27th  of 
August,  1885,  but  the  agreement  with  Ansell  was  not  then  entered 
on  the  minutes. 

By  an  agreement  dated  the  8th  of  January,  1886,  under  the 
seal  of  the  company,  the  agreement  of  the  4th  of  August,  1885,  was 
adopted  by  the  company  as  if  the  company  had  been  in  existence 
at  the  date  thereof. 

The  Defendant  Hadfield  was  nominated  surveyor  and  inspector, 
and  reported  on  the  smacks,  receiving  for  his  fees  £25  19s.  6d. 

In  the  autumn  of  1885  Hadfield  gave  certificates  to  the  effect 
that  the  smacks  had  been  surveyed  and  inspected  by  him,  and 
were  in  sea-going  order  and  good  repair :  and  the  company  ac- 
cordingly paid  or  secured  to  Ansell  the  balance  of  his  purchase- 
money. 

In  the  month  of  August,  1886,  the  directors  of  the  Plaintiff 
company,  being  dissatisfied  with  AnseTTs  conduct,  caused  an  inves- 
tigation of  his  accounts  and  management  to  be  made,  and  as  the 
result  of  such  investigation  on  the  13th  of  September  they  passed 
a  resolution  suspending  him  from  the  office  of  managing  director. 

On  the  2nd  of  October  an  extraordinary  meeting  of  the  com- 
pany was  held,  and  a  special  resolution  was  passed  altering  the 
articles  of  association  and  dismissing  Ansell  from  his  office.  This 
resolution  was  confirmed  on  the  19th  of  October.  The  principal 
charges  made  against  Ansell  were  as  follows : — 

The  company  accused  him  of  having  acted  dishonestly  and  in 
collusion  with  Hadfield  in  obtaining  fraudulent  certificates,  and 
of  repairing  the  smacks  in  an  insufficient  manner,  and  making 
improper  charges  for  the  repairs. 
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The  Defendant  was  at  the  time  of  the  formation  of  the  com-      C.  A. 
pany,  and  continued  to  be,  a  shareholder  in  the  Sull  Ice  Company.  1888 
This  company,  after  declaring  the  ordinary  dividend  for  its  Boston  Deep 
shareholders,  was  in  the  habit  of  dividing  its  surplus  profits  as  a  ^^^^^^j^e^^ 
bonus  among  the  shareholders  whom  it  supplied  with  ice  rate-  Company 
ably  to  the  quantity  of  ice  supplied.     The  Defendant  Ansell  Ansell. 
used  to  procure  the  ice  for  his  smacks  from  the  company ;  and 
after  the  sale  of  them  to  the  Plaintiff  company,  he,  on  the 
PJaintiffs'  behalf,  continued  to  procure  ice  from  the  same  company. 

The  Defendant  received  bonuses  in  his  character  of  share- 
holder in  respect  of  the  ice  supplied  to  the  smacks  since  the 
sale  to  the  Plaintiffs  to  the  amount  of  about  £60. 

The  Defendant  Ansell  was  also  a  shareholder  in  the  Hull  Steam 
Fishing!  and  Ice  Compamj  (called  in  the  argument  the  Bed  Gross 
Company),  whose  surplus  profits  were  divided  on  the  same  prin- 
ciple, and  it  was  provided  by  the  articles  of  that  company  that 
the  shareholders  who  were  owners  of  smacks  should  employ  the 
company's  ships  as  their  carriers.  The  captains  of  the  smacks 
belonging  to  the  Plaintiff  company  used  to  employ  the  Bed  Cross 
Company  to  carry  their  fish  from  the  fishing  grounds  to  London 
and  JSidl :  and  the  Defendant  in  his  capacity  of  shareholder  of 
the  Bed  Cross  Company  received  a  considerable  sum  in  bonuses 
from  the  last-named  company  in  respect  of  these  smacks. 

The  Defendant  alleged  that  the  directors  of  the  Plaintiff 
company  knew  of  his  connection  with  these  two  companies  and 
made  no  objection  to  his  receiving  the  bonuses,  which  he 
claimed  to  retain  as  his  right.  It  appeared  that  there  had  been 
some  question  between  Ansell  and  the  Htdl  Ice  Company  as  to 
whether  he  was  entitled  to  bonuses  given  in  respect  of  the  ice 
purchased  from  them,  but  Ansell  had  insisted  upon  receiving 
them.  And  on  the  27th  of  May,  1886,  the  secretary  of  the  Bed 
Cross  Company  had  written  a  letter  to  the  directors  of  the  Plain- 
tiff company  saying  that  the  bonuses  could  not  be  paid  by  the 
Bed  Cross  Company  to  Ansell  without  the  consent  of  the  directors 
of  the  Plaintiff  company.  The  directors  do  not  appear  to  have 
taken  any  action  on  this  letter,  and  Ansell  replied  to  it  by  saying 
that  he  had  the  consent  of  the  directors  to  his  receiving  them. 

A  charge  was  also  made  against  Ansell  that  he  had  made  an 
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0.  A.      excessive  charge  against  the  underwriters  in  respect  of  a  smack 

1888      called  the  Fishtoft^  and  also  that  he  had  demanded  excessive 

Boston  Deep  fees  from  the  apprentices  ;  but  these  charges  were  not  substan- 
Sea  Fishing 
AND  Ice  T^iatea. 

Company  A  more  important  charge  against  Ansell  was  as  follows: — 
Ansell.  Shortly  after  the  incorporation  of  the  company  the  directors 
authorized  Ansell  to  contract  with  Earles  Shipbuilding  Company 
to  build  certain  smacks,  and  he  accordingly  entered  into  two 
contracts  with  the  Shipbuilding  Company.  Ansell  received  a 
commission  of  £1  per  cent.,  amounting  to  £169  on  the  first 
of  these  contracts,  and  a  present  of  £50  in  respect  of  the  second, 
without  the  knowledge  of  the  Plaintiff  company.  The  directors 
did  not  discover  the  fact  of  his  having  received  these  sums  till 
after  his  dismissal;  nor,  indeed,  till  after  the  action  had  been 
commenced. 

The  present  action  was  brought  by  the  company  against  Ansell 
and  Hadjield  claiming  the  commissions  and  other  sums  which 
Ansell  had  received  in  breach  of  his  duty  to  the  company  and 
damages  for  the  alleged  misconduct  of  the  Defendants. 

The  Defendant  Ansell  put  in  a  counter-claim  claiming  damages 
for  his  unlawful  dismissal  and  his  salary  up  to  the  date  of  hi& 
dismissal. 

The  trial  lasted  several  days  and   several  witnesses  were 
.  examined.    The  action  came  on  for  hearing  before  Mr.  Justice 
Kehewich  on  the  12th  of  January,  1888. 

Lawrance,  Q.C.,  Barber,  Q.C.,  and  Warrington,  appeared  for  the 
Plaintiffs. 

Warmington,  Q.C.,  Crump,  Q.C.,  and  Vernon  B.  Smith,  for  the 
Defendant  Ansell, 

T.  Hall,  for  Eadfield. 


1888.  Feb.  1.  Kekewich,  J.,  after  stating  the  history  of  the 
transactions,  in  the  course  of  which  he  carefully  examined  the 
evidence  as  to  certificates  given  by  Eadfield,  expressed  his 
opinion  that  there  was  no  evidence  of  any  dishonest  action 
on  the  part  of  Ansell  and  Hadfield  concerning  them,  and  that 
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Hadfield  must  be  acquitted  of  all  fraud  and  negligence  in  giving  C.  A. 
those  certificates.  He  also  held  that  Ansell  did  the  repairs  re-  1888 
quired  by  Hadfield  to  be  done,  and  made  no  improper  charges  bostoiTdeep 

in  respect  of  them.  Fishing 
^  AND  Ice 

AYith  respect  to  the  bonuses  received  by  Ansell  from  the  Hiul  Ice  Company 

Comioamj  and  the  Bed  Cross  Comvamj,  his  Lordship  said  : — What  I  Ansell. 

understand  to  be  the  general  law  on  the  subject  is  this,  that  an   xek^i^i,  j. 

agent  cannot  profit  by  his  employment — any  profit  made  by  an 

agent  by  reason  of  his  employment  belongs  not  to  him,  but  to 

his  principal.    Now  in  these  cases  Mr.  Ansell  received  profit,  not, 

as  I  view  it,  in  his  character  of  agent  of  the  company,  but  in 

another  character,  a  character  consistent  with  his  employment, 

unless  it  was  prohibited  by  the  terms  of  his  employment,  which 

it  was  not.    If  that  character  ceased  to  exist  as  regards  either 

company  he  may  have  improj)erly  received  the  bonuses.  But  that 

question  does  not  affect  the  Plaintiff  company.    They  could  not 

have  received  it  in  any  event,  and  it  is  the  essence  of  a  title  to 

relief  of  this  kind  that  the  principal  should  be  able  to  claim  as 

his,  moneys  that  were  received  by  the  agent.    It  must  be  money 

had  and  received  by  the  agent  to  the  principal's  use.    I  have 

preferred  to  put  first  the  question  of  general  law,  but  probably  it 

might  equally  well  be  decided  on  the  special  agreement,  that  is 

to  say,  the  agreement  of  the  4th  of  August,  1885,  which  must  be 

regarded  as  the  agreement  between  Ansell  and  the  company, 

having  been  adopted  afterwards  by  the  company.    That  enables 

Ansell  to  carry  on  any  trade  not  prejudicial  to  the  interests  of  the 

company.    It  has  not  been  suggested  that  what  Ansell  did  in 

purchasing  ice  of  the  Hull  Ice  Company  ox  sending  fish  to  port  by 

i]iQBed  Cross  Company  wsls  in  any  way  prejudicial  to  the  interests 

of  the  company.    If  that  had  been  so  a  further  question  might 

have  been  raised,  under  the  special  agreement  or  otherwise,  but 

there  is  no  evidence  of  that  kind.    On  both  of  these  grounds 

I  think  that  he  is  entitled  to  retain  that  bonus. 

Then  there  is  the  further  question  :  Did  Ansell  receive  money 

by  way  of  commission  from  Earles  Shipbuilding  Company  in 

respect  of  trawlers  built  for  the  Plaintiff  company  ?   Here,  again, 

there  is  no  question  about  the  fact  that  he  did  receive — rather 

coyly,  according  to  his  own  account,  in  the  first  instance,  not  coyly 

Vol.  XXXIX.  2  A       ■  1 
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C.  A.      in  tlie  second— sometMng  altogether  like  £219,  more  or  less. 
1888       Earless  SMjpbuilding  Company  built  two  sets  of  trawlers  for  the 
Boston  Deep  Boston  Company,  and  on  each  occasion  he  received  a  commission, 
or  rather  received  payment  which  he  said  was  not  a  commission. 

Now  the  story  is  that  Earle's  Company  required  somebody  to 
look  after  the  building  of  these  smacks,  to  see  that  they  were 
according  to  specification,  and  built  according  to  the  require- 
ments of  the  trade,  or  something  of  that  kind,  and  that  they 
asked  Ansell  to  undertake  it.  I  can  well  believe  it  was  extremely 
important  that  somebody  should  watch  the  building  of  those 
smacks,  to  look  at  them  from  time  to  time  to  see  that  they  were 
built  not  only  according  to  contract,  but  in  such  a  manner  that  they 
would  be  suitable  for  deep  sea  fishing.  But  the  importance  was 
not  to  Earle's,  but  to  the  Boston  Company,  whose  managing  director 
Ansell  was.  He  was  performing  his  duty  to  his  own  company  in 
seeing  that  done.  If  it  were  necessary  that  somebody  should  do 
it,  and  he  could  not  have  spared  the  time,  somebody  else  might 
have  been  appointed,  but  so  long  as  he  did  it,  he  must  have  done  it 
as  the  agent  of  the  Boston  Company.  Then  Mr.  Ansell  (I  am  bound 
to  say  not  his  counsel)  puts  the  receipt  of  this  commission  on  two 
grounds,  which  I  do  not  think  ought  to  be  called  ingenious ;  they 
are  not  worthy  of  the  name.  He  says  in  the  first  place  that  he 
was  at  this  time  paid  £1  per  week  per  smack,  and  was  not  the 
salaried  officer  of  the  company.  How  he  was  paid  seems  to  me 
not  of  the  slightest  importance.  Then  he  says  it  was  not  the 
order  of  the  company  but  his  own.  He  knows  perfectly  well  that 
the  smacks  were  ordered  for  the  company,  built  for  the  com- 
pany, delivered  to  the  company  for  the  use  of  the  company,  but 
because  the  shipbuilding  company  in  their  prudence  thought  it 
desirable  to  have  individual  liability  instead  of  that  of  an  incor- 
porated limited  company,  therefore  Mr.  Ansell  wishes  to  ride  off 
on  that  and  says  that  they  were  not  the  smacks  of  the  company. 
I  extremely  regret  that  the  point  was  ever  made,  and  I  am 
bound  to  say  that  although  I  decide  it  as  a  matter  of  law,  and 
I  do  not  feel  disposed  to  make  any  remarks  on  it  beyond  this, 
that  the  claiming  it  and  insisting  on  claiming  it,  and  the  argu- 
mentative evidence  given  in  support  of  it,  went  as  far  as  anything 
to  convince  me  that  Mr.  AnselVs  moral  character  is  not  so  high  as 
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I  have  no  doubt  the  directors  thought  it  was  when  they  engaged 
him  as  managing  director. 

[With  respect  to  the  alleged  excessive  claim  against  the  under- 
writers of  the  FisMoft,  his  Lordship  held  the  charges  entirely 
disproved,  as  also  certain  disputed  charges  in  respect  of  appren- 
tices. He  was  also  of  opinion  that  there  was  no  ground  for  com- 
plaint against  Ansell  for  want  of  supervision  or  attention  to  the 
business  of  the  company. 

With  respect  to  the  terms  of  the  contract  between  Ansell  and 
the  company  his  Lordship  held  that  they  were  to  be  found  in 
the  agreement  of  the  4th  of  August,  1885,  and  the  agreement  of 
the  8th  of  January,  1886,  by  which  the  former  agreement  was 
adopted  by  the  company  irrespective  of  the  articles  of  associa- 
tion, and  that  by  that  contract  the  company  had  bound  them- 
themselves  to  employ  Ansell  as  managing  director  for  the  term 
of  five  years  from  the  registration  of  the  company  at  a  salary  of 
£800  a  year.    His  Lordship  then  said  : — ] 

There  must  be  in  such  relation  an  implied  contract  on  the  part 
of  the  servant  to  do  the  work  of  his  office  honestly  and  with 
diligence,  and  there  must  be  under  such  circumstances  a  right 
on  the  part  of  the  employer  to  dismiss  for  fraud  in  connection 
with  the  office.  I  do  not  think  it  is  necessary  to  go  into  the 
question  whether  they  might  dismiss  him  for  immoral  conduct 
or  fraud  outside  the  office ;  but,  certainly,  for  anything  connected 
with  his  employment  such  dismissal  would  not  be  a  breach  of  the 
contract  but  in  the  exercise  of  their  rights.  If  the  fraud  with 
Hadjield  had  been  proved  I  should  have  had  no  hesitation  in 
holding  that  as  a  good  ground  for  dismissal.  I  think  that  pro- 
bably some  of  the  other  cases  alleged,  if  they  had  been  proved, 
even  though  small  in  themselves,  might  by  a  cumulative  process 
have  been  made  sufficient  ground  for  dismissal.  That  is  what 
has  been  argued  by  the  Plaintiffs,  and  I  am  not  at  all  disposed 
to  disagree  with  them,  but  no  number  of  suspicions  will  make  a 
fact,  and  I  therefore  hold  the  charges  with  one  exception  not  to 
be  proved.    I  do  not  think  that  the  case  is  made  out. 

As  regards  the  commission  received  from  Earles  Company,  that 
is  said  to  be  sufficient  ground  for  dismissal.  I  can  well  under- 
stand its  being  held  to  be  suspicious.    I  can  well  understand  the 
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0.  A.      company,  or  the  directors  on  behalf  of  the  company,  taking  high 
1888       ground,  and  saying  that  they  would  have  nothing  more  to  do  with 
Boston  Deep  the  man ;  but,  on  the  other  hand,  I  observe  that  it  is  an  isolated 
^^AND^IoiT^  case,  not  necessarily  bearing  on  the  general  conduct  of  the  busi- 
ness of  the  company,  and  to  some  extent  at  least  remediable  by 
the  recovery  of  the  amount  received  by  Ansell.    I  think  that  after 
the  best  consideration  I  can  give  to  the  point  it  would  be  going 
too  far  to  say  that  the  company  were  entitled  to  dismiss  their  five 
years'  manager  because  they  found  out  that  in  one  transaction, 
divided,  no  doubt,  into  two  parts,  he  had  received  a  commission 
which  was  not  his,  and  which  must  belong  to  the  company. 

I  have  come  to  the  conclusion  therefore  that  Mr.  Ansell  was  not 
on  the  2nd  of  October  liable  to  be  dismissed.  But  as  I  wish  to 
decide  all  questions  I  must  express  my  opinion  on  this  last  point 
which  arises  in  the  case.  I  put  the  agreement  aside,  and  con- 
sider that  everything  depended  on  the  special  resolution,  and  I  go 
back  to  the  question  how  Mr.  Ansell  was  dismissed.  That  he  has 
been  dismissed  de  facto  is  enough  for  the  company,  and  I  might 
leave  it  there,  but  I  think  I  ought  to  dispose  of  this  remaining 
point.  The  company  could  by  special  resolution  have  altered 
their  articles  of  association.  Did  they  do  it  ?  To  my  mind  they 
did  not  proceed  in  the  proper  way  to  do  it.  According  to  the 
case  of  Imioerial  Hydropathic  Hotel  Com'pany,  Blachpool  v.  Hamp- 
son  (1)  it  is  at  least  questionable  whether  they  could  have  altered 
their  articles  of  association  at  all  with  reference  to  Mr.  AnselVs 
removal;  but  I  am  quite  satisfied  that  they  had  no  right  to 
remove  him  by  the  same  resolution.  I  thought  at  first  they  had 
only  proposed  to  remove  him  at  the  second  meeting  after  they 
had  passed  and  confirmed  the  resolution  altering  the  articles 
of  association,  but  on  looking  into  it  again  I  see  that  they  actually 
passed  the  resolution  removing  him  on  the  2nd  of  October  at  the 
first  meeting,  when  non  constat  that  they  ever  could  have  the 
power,  so  that  not  only  was  the  resolution  passed  by  a  meeting 
not  properly  convened  for  the  purpose,  but  passed  when,  as  a 
matter  of  time,  the  company  had  no  power  to  pass  it.  Therefore 
I  think  Mr.  Ansell,  either  on  the  ground  of  the  construction  of 
the  contract,  or  on  the  ground  of  the  way  in  which  the  legal 

(1)  23  Ch.  D.  1. 
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power  of  altering  the  articles  has  been  exercised,  is  entitled  to      C.  A. 
say  he  was  improperly  dismissed.    That  leaves  me  to  consider  1888 
the  practical  result,  which  I  can  do  very  shortly.    Mr.  Ansell  was  Boston  Deep 
dismissed  on  the  2nd  of  October.    It  appears  that  he  was  paid  a  ^^^nd^IciT^ 
salary  of  £800  up  to  the  1st  of  July,  and  practically  there  was  a 
quarter's  salary  due  to  him.   He  is  entitled  to  this  £200,  without 
doubt.    I  think  it  ought  to  carry  interest.    That  will  be  a  small 
sum,  and  I  throw  it  into  the  damages. 

[His  Lordship  gave  judgment  in  the  action  for  the  Defendant 
Ansell  except  as  regarded  the  commission  received  from  Earles 
Compamj,  and  for  the  Plaintiffs  as  regarded  that,  in  each  case  with 
costs,  and  dismissed  the  action  against  JSadfield  with  costs. 

With  regard  to  the  counter-claim  his  Lordship  gave  Ansell 
his  quarter's  salary  of  £200  and  a  year's  salary  by  way  of 
damages,  namely,  £800,  with  the  costs  of  the  counter-claim. 
And  he  directed  an  account  of  commission  on  sales  to  which 
Ansell  was  entitled  under  the  contract.] 

From  this  judgment  the  Plaintiffs  appealed. 
The  appeal  came  on  for  hearing  on  the  25th  of  June,  1888. 

Laivrance,  Q.C.,  and  Warrington  (Barber,  Q.C.,  with  them)  for 
the  Appellants : — 

We  do  not  rely  on  the  charges  against  Ansell  respecting  Had- 
Jield's  certificates,  or  the  insurance  on  the  Fishtoft.  But  we 
contend  that  the  company  had  good  ground  for  dismissing  him 
on  account  of  the  commission  received  by  him  from  Earle's  Ship- 
luilding  Company  and  the  bonuses  received  by  him  from  the  Hull 
Ice  Company  and  the  Bed  Cross  Company. 

With  respect  to  his  taking  a  commission  from  Earles  Ship- 
huilding  Company,  Mr.  Justice  KeJceivich  held  that  it  was  a  breach 
of  duty  on  AnseWs  part,  and  that  we  are  entitled  to  an  account  of 
it ;  but  he  considered  that  it  was  an  isolated  case,  and  that  as  it 
happened  a  long  time  ago  it  formed  no  sufficient  ground  for  dis- 
missal. There  is  no  ground  for  such  a  conclusion.  It  is  not 
clear  that  it  was  an  isolated  case,  and  if  it  was,  the  clear  breach 
of  duty  is  a  good  ground  for  dismissal  of  a  servant.  It  is  true 
that  we  did  not  know  of  it  at  the  time  of  the  dismissal,  but  it  is 
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0.  A.      well  established  that  that  fact  makes  no  difference.    Nor  does 

1888       the  lapse  of  time  since  the  act  was  committed  make  any  dif- 

BosTON  Deep  ference.    If  we  had  known  of  it  before  we  might  have  been  held 

Sea  Fishing      hsLYO  condoned  it,  but  that  was  not  the  case  here :  Pearce  v. 
AND  Ice 

Company    Foster  (1)  ;  Ridgway  v.  Eungerford  Market  Company  (2). 

Ansell.  Then  as  to  the  bonuses  from  the  two  companies ;  they  were 
paid  in  respect  of  our  ships,  and  therefore  the  money  belonged 
to  us,  and  it  was  a  breach  of  duty  on  AnselVs  part  to  take  them. 
It  is  true  that  we  could  not  have  received  the  bonuses  ourselves, 
because  our  company  was  not  a  shareholder  in  those  two  com- 
panies ;  but  the  fact  remains  that  they  were  earned  by  our  ships. 
The  receipt  of  them  by  the  Defendant  therefore  was  a  good  cause 
of  dismissal  and  we  are  entitled  to  an  account  of  them.  The 
counter-claim  therefore  ought  to  have  been  dismissed. 

With  respect  to  AnselVs  claim  for  a  quarter's  salary  payable  on 
the  1st  of  October,  we  contend  in  the  first  place  that  his  dis- 
missal took  place  on  the  passing  of  the  resolution  of  the  13th  of 
September,  when  he  was  suspended  :  and  that  event  having  been 
in  the  middle  of  the  quarter,  no  quarter's  salary  became  due. 
Eut,  secondly,  it  is  not  true  that  the  salary  was  payable  quarterly. 
The  contract  between  the  company  and  Ansell  is  to  be  found  in 
the  agreement  of  the  4th  of  August,  1885,  and  the  8th  of  January, 
1886.  The  salary  is  there  made  a  yearly  salary,  and  there  is  no 
mention  of  its  being  payable  quarterly.  The  clause  in  the 
articles  of  association  which  made  the  salary  payable,  was  only 
binding  between  the  company  and  the  shareholders :  it  was  no 
part  of  the  contract  with  Ansell.  If  therefore  his  dismissal  dates 
from  the  2nd  of  October,  he  is  not  entitled  to  anything ;  his 
salary  did  not  become  due  till  the  end  of  the  year,  and  he 
has  lost  all  claim  to  it  by  his  breach  of  duty:  Goodman  v. 
Fococh  (3). 

Crump,  Q.C.,  and  Vernon  B.  Smith,  for  the  Defendant  Ansell : — 

It  may  be  that  the  Plainti£fs  are  entitled  to  an  account  of  the 
commission  received  from  Earles  Shipbuilding  Company,  but  it 
was  a  small  isolated  matter,  and  was  no  ground  for  dismissal. 

(1)  17  Q.  B.  D.  536.  (2)  3  A.  &  E.  171. 

(3)  15  Q.  B.  576. 
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Every  fault  is  not  a  ground  for  dismissal ;  that  is  a  question      C.  A. 
for  a  jury.  And  if  the  act  complained  of  has  happened  some  time  1888 
ago  it  must  be  supposed  to  have  been  condoned.    The  Plaintiffs  Boston  Deep 
never  relied  on  this  act  as  a  ground  of  dismissal,  it  was  a  mere  ^^and^Ice^^ 
after-thought.    They  rested  the  dismissal,  both  at  the  time  and  Company 
in  the  action,  on  the  transaction  with  Hadfield  and  the  insurance  Ansell, 
on  the  FisJitoft,  which  have  been  entirely  disproved. 

The  bonuses  from  the  Ice  Company  and  the  Bed  Cross  Company 
fairly  belonged  to  Ansell.  They  could  not  have  been  received 
by  the  company,  because  it  was  not  a  shareholder ;  therefore  he 
did  not  defraud  the  company  of  them.  By  AnselVs  contract  with 
the  company,  and  by  clause  68  of  the  articles  of  association,  Ansell 
was  at  liberty  to  earn  dividends  in  other  companies.  There  was 
no  concealment  in  the  matter ;  the  letter  which  the  Bed  Cross 
Company  wrote  to  the  Plaintiffs  on  the  subject  and  AnselVs  reply 
were  entered  in  the  letter-book,  and  were  known  to  the  directors. 
Nor  is  it  correct  to  say  that  Ansell  was  acting  as  agent  for  the 
Plaintiffs  in  this  matter.  He  bought  the  ice  from  the  Ice  Com- 
jMuy  and  resold  it  to  the  Plaintiffs,  which  he  was  entitled  to  do 
under  the  articles.  And  as  to  the  Bed  Cross  Company ,  the  captains 
of  the  smacks  were  the  persons  who  really  employed  the  company's 
carriers  to  take  home  their  fish.  If  Ansell  acted  wrongly  in  this 
matter  it  was  no  ground  for  dismissal :  Bentley  v.  Craven  (1). 

With  respect  to  AnselVs  counter-claim,  the  dismissal,  if  justified, 
did  not  take  place  till  the  2nd  of  October,  after  the  quarter's 
salary  was  due ;  the  payments  were  always  made  quarterly,  and 
that  is  sufficient  to  shew  that  the  salary  was  intended  by  the 
contract  to  be  so  paid  :  Taylor  v.  Laird  (2).  At  all  events  he  is 
entitled  to  the  commission  on  sales  which  were  effected  before 
his  dismissal. 

Lawrance,  in  reply. 

Cotton,  L.J. : — 

This  is  an  appeal  by  the  Plaintiffs  in  the  action  not  only  on 
the  ground  that  Mr.  Justice  Kehewieh  did  not  give  them  the  full 
relief  to  which  they  are  entitled  on  their  statement  of  claim  in 

(1)  18  Beav.  75.  (2)  1  H.  &  N  .  266. 
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O.  A.  this  action,  but  also  on  the  ground  that  he  granted  relief  on  the 
1888  counter-claim  to  the  Defendant  Ansell,  which  he  was  not  entitled 
Boston  Deep  to.    It  is  necessary  to  state  some  of  the  facts  very  shortly. 

[After  stating  the  facts  his  Lordship  continued  : — ] 
At  the  time  when  the  company  dismissed  Mr.  Ansell  they  did 
not  know  what  had  been  done  by  him  as  regards  the  contract 
with  Earle's  Shipbuilding  Company,  and  it  was  not,  I  think,  at  all 
disputed  that  if  there  was  any  circumstance,  though  unknown 
to  the  company  at  the  time  when  they  dismissed  Mr.  Ansell  from 
his  position,  which  would  justify  them  in  so  acting,  it  was  im- 
material whether  that  was  known  at  the  time,  and  if  it  was 
known  and  established  after  the  time  the  action  was  brought, 
then  they  could  justify  the  dismissal  by  proof  of  that  fact. 

Mr.  Ansell  was  dismissed,  and  I  think  his  dismissal  from  the 
position  which  he  held  must  be  taken  to  date  from  the  meeting 
on  the  2nd  of  October,  and  not  from  the  day  in  September  when 
he  was  suspended  by  the  board,  because  suspension  is  very 
different  from  dismissal.  When  a  man  is  suspended  from  the- 
ofSce  he  holds  it  is  merely  a  direction,  that  so  long  as  he  holds 
the  office  and  until  he  is  legally  dismissed  he  must  not  do  any- 
thing in  the  discharge  of  the  duties  of  the  office,  and  I  cannot 
consider  that  the  resolution  by  the  general  meeting  to  discharge 
him  from  his  employment,  from  the  position  he  held,  can  be 
taken  to  relate  back.  Then  the  Plaintiff  company  by  Mr.  Garfit 
brought  the  action  which,  as  against  Mr.  Eadfield,  was  dismissed, 
because  the  matters  charged  to  have  been  done  by  him  in  collu- 
sion with  Mr.  Ansell  were,  in  the  opinion  of  the  Judge,  not 
proved,  and  we  have  not  had  any  appeal  from  that  dismissal. 
But  Mr.  Ansell  brought  a  counter-claim  in  which  he  alleged 
that  he  had  been  wrongfully  dismissed,  and  he  claimed  damages 
for  that  wrongful  dismissal,  and  he  also  claimed  £200  for  the 
quarter's  salary  down  to  the  1st  of  October,  and  those  the  learned 
Judge  granted  him.  Besides  that  he  sought  an  account  of  com- 
mission which  was  due  to  him,  or  which  was  said  by  him  to  be 
due  to  him,  for  sales  effected  by  the  company,  and,  in  my 
opinion,  he  is  entitled  to  that  under  his  agreement  with  the 
company,  because  he  is  entitled  to  all  commissions  on  all_sales 
previous  to  the  time  when  he  was  dismissed. 
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I  think,  in  the  first  instance,  it  is  desirable,  although  it  is  not  C.  A. 
the  principal  contention  here,  to  go  to  the  relief  which  is  sought  1888 
by  the  Plaintiffs  in  their  appeal.  There  is  no  appeal  by  the  Boston  Deep 
Defendant  as  regards  the  sum  of  £219  which  was  received  by 
him  from  Earles  Shiphuilding  Company.  Mr.  Justice  KeJcewich  con- 
sidered that  the  Plaintiffs  were  entitled  to  recover  that  sum  from 
the  Defendant, he  having  actually  received  that  sum  from  Earles 
Shipbuilding  ComjJany,  part  of  it  as  a  commission  of  1  per  cent, 
on  the  contract  price  for  the  first  sale  of  vessels,  and  £50  as  a 
sum  paid,  a  lump  sum,  in  respect  of  the  subsequent  contract 
which  was  entered  into  through  Mr.  Ansell.  Therefore,  one  need 
not  enter  into  it  except  so  far  as  that  transaction  has  to  be 
considered  for  the  purpose  of  determining  whether  there  was  a 
wrongful  dismissal.  That  sum,  I  think,  was  received  in  May, 
1886,  and  in  respect  of  that  sum  we  shall  have  to  alter  very  con- 
siderably the  order  which  was  made  by  the  learned  Judge.  There 
must  be  a  direction  that  that  shall  be  paid,  and  in  my  opinion 
the  company  are  entitled  to  have  interest  at  5  per  cent,  as  against 
their  late  manager  since  the  time  when  that  sum  was  received, 
which  the  judgment  did  not  give  them. 

But  there  are  two  other  matters  in  respect  of  which  the  Plain- 
tiffs say  they  ought  to  have  obtained  relief  from  the  Judge. 
Mr.  Ansell  had  been  engaged  at  Hull  in  the  business  of  fishing, 
he  had  various  smacks,  and  he  was  a  partner  or  member  of  two 
incorporated  companies,  one  called,  for  the  sake  of  distinction, 
the  Ice  Compamj,  the  other  called,  for  the  sake  of  distinction,  the 
Bed  Cross  Company,  which  was  a  carrying  company.  As  regards 
what  he  got  from  both  those  companies,  the  Plaintiffs  seek  relief. 
The  way  in  which  those  companies  provided  for  the  division  of 
their  profits  was  very  much  the  same  in  one  respect,  that  is  to 
say,  they  provided  for  this,  that  their  members  should  have  a 
division  not  exceeding  a  certain  percentage  by  way  of  dividend, 
and  that  the  bonus  was  to  be  given  them  as  consuming  members  ; 
that  is  to  say,  as  regards  the  Ice  Company,  the  shareholders  in  that 
company  who  bought  the  ice  supplied  by  the  company  were  en- 
titled to  a  bonus  in  respect  of  the  profits  gained  by  the  company 
on  the  transactions  in  which  they  were  engaged  with  the  com- 
pany by  buying  ice  from  them.    Now  before  the  sale  to  the 
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C.  A.  Plaintiff  company,  Mr.  Ansell  had  a  fleet  of  smacks,  and  he  had 
1888  purchased  the  ice,  which  those  smacks  required  to  keep  their  fish 
Boston  Deep  until  they  could  get  it  to  the  market,  from  the  lee  Company,  and 
he  received  from  the  Ice  Company  in  respect  of  that  transaction  a 
certain  bonus.  After  the  Plaintiff  company  had  been  formed,  and 
after  he  had  transferred  his  fleet  of  smacks  to  the  company,  he 
still  continued  to  take  from  the  Ice  Company  the  ice  required  for 
the  purposes  of  those  smacks.  It  was  contended  at  one  time  by 
Mr.  Vernon  Smith  that  he  really  bought  from  the  Ice  Company 
and  then  sold  again  to  the  Plaintiff  company,  but,  in  my  opinion, 
the  invoices  which  were  put  in  evidence  disprove  that.  They 
were  invoices  of  ice  as  supplied  not  to  him  to  be  sold  again  to 
somebody  else,  but  to  be  supplied  to  and  on  account  of  the  very 
smacks  which  he  had  formerly  owned,  and  which  he  had  sold  to 
the  Plaintiff  company.  In  paragraph  24  of  his  statement  of 
defence,  he  says  that  he  "  has  been  for  some  years  past,  and  is,  a 
shareholder  in  the  Hull  Ice  Company,  Limited,  which  after  payment 
of  a  certain  dividend  divides  its  surplus  profits  as  a  bonus  among 
the  shareholders  whom  it  has  supplied  with  ice  rateably  to  the 
amount  of  ice  supplied  to  them,  and  before  the  sale  of  the  said 
smacks  to  the  Plaintiff  company  he  procured  his  ice  for  such 
smacks  from  the  said  Ice  Company,  Since  such  sale  he  has  on  the 
Plaintiffs'  behalf  procured  such  ice  from  the  said  Ice  Company,  and 
supplied  it  to  the  Plaintiffs  at  the  price  charged  to  all  customers." 
There  he  says  and  admits  that  he  procured  it  on  behalf  of  the 
Plaintiff  company.  Then  he  says,  "  To  save  payment  of  the  bonus 
the  Ice  Company  proposed  to  debit  the  Plaintiff  company,  and  not 
this  Defendant,  with  the  ice  supplied,  but  this  Defendant  refused 
to  allow  this  to  be  done.  The  surplus  profits  payable  to  this 
Defendant  as  such  shareholder  in  respect  of  ice  supplied  to  the 
Plaintiff  company  amount  to  £60  or  thereabouts."  Now  Mr. 
Justice  Kehewich  considered  that  the  Plaintiff  company  were  not 
entitled  to  that  £60,  which  Ansell  received  by  way  of  bonus  in 
respect  of  the  ice  supplied,  since  the  vessels  were  no  longer  his 
but  the  vessels  of  the  Plaintiff  company,  and  he  does  so  on  this 
ground,  as  I  understand  it,  that  the  Plaintiff  company  could 
never  themselves  have  been  entitled  to  receive  the  bonus  profit, 
and,  therefore,  they  cannot  claim  it  from  the  Defendant,  who  was 
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their  agent,  although  he  held  him  accountable  for  the  sura  which 
he  received  when  he  was  their  agent  from  the  Earles  Shipbuilding 
Company.  In  my  opinion  that  is  not  correct.  The  question  is 
not  whether  the  company  could  directly  have  claimed  this  sum, 
but  whether,  when  their  agent  has  received  this  profit  in  respect 
of  a  contract  which  he  had  entered  into  on  behalf  of  the  company 
as  their  agent  for  goods  supplied  to  the  company,  the  company 
are  not  entitled  as  against  their  agent  to  claim  that  money.  In 
my  opinion  they  are.  It  is  a  profit  arising  from  a  contract 
which  he,  on  the  part  of  the  company,  entered  into  in  conse- 
quence of  the  supply  to  the  company  by  his  order  of  a  particular 
quantity  of  ice.  It  was  said  that  he  was  entitled  under  the 
articles  to  enter  into  contracts  and  business  with  the  company. 
He  was  so,  but  that,  in  my  opinion,  did  not  justify  him,  when 
contracting  on  behalf  of  the  company,  to  put  into  his  own  pocket 
a  profit  obtained  simply  and  entirely  in  consequence  of  the  goods 
being  supplied  under  that  order  to  the  Plaintiff  company.  In 
that,  therefore,  I  must  differ  from  the  view  taken  by  Mr.  Justice 
Keheiiich.  In  my  opinion,  the  Plaintiffs  are  entitled  to  that 
which  they  ask,  and  if  they  are  not  satisfied  with  the  statement 
of  the  amount,  an  account  as  to  the  sums  so  received  by  him  as 
bonuses  from  the  Ice  Company. 

Then  we  come  to  another  company,  which  was  the  carrying 
company.  That  was  a  company  which  had  steam-vessels  which 
went  out  from  time  to  time  to  the  fleet  of  fishing-smacks  and 
brought  home  to  the  port  the  fish  which  had  been  caught  by  the 
vessels  of  the  fleet.  The  contention  raised  by  Mr.  Smith  was  that 
there  was  no  contract  entered  into  by  Mr.  Ansell  in  respect  of  the 
carrying  of  fish  home  by  the  company,  but  that  the  contract 
was  made  by  the  captains  of  the  smacks.  In  my  opinion  that  can 
make  no  difference,  because  even  if  there  was  no  direct  contract 
by  Ansell,  and  no  direct  order  given  by  him  to  the  captains  of  the 
smacks,  yet  having  regard  to  the  articles  of  association  of  the 
carrying  company,  and  to  what  had  gone  on  before  the  sale  of  the 
smacks  to  the  company,  and  was  apparently  continued,  we  must 
hold  judicially  that  the  transfer  of  the  fish  caught  by  the  smacks 
which  were  once  his,  but  which  at  the  time  when  the  fish  was 
caught  were  the  smacks  of  the  company,  was  done,  if  not  by  his 
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0.  A.  special  directions  after  the  company  was  formed,  at  all  events  in 
1888  continuance  of  the  direction  given  by  him  before  and  under  that 
Boston  Deep  contract  which  he  had  entered  into  with  the  carrying  company, 
^^^D^Icr^  In  the  carrying  company's  articles  there  is  an  article  which 
Company  throws  on  every  one  of  the  smack-owners  who  is  a  member  of  the 
Ansell.  Company  the  obligation  and  duty  as  between  him  and  the  carry- 
cotton,  L.J.  ing  company,  of  sending  all  his  fish  home  by  their  vessels,  because 
we  find  this  in  the  14th  article :  "  Every  member  being  a  smack- 
owner  shall  by  all  possible  ways  and  means  support  and  maintain 
the  company,  and  all  the  members  shall  and  will  form  their 
respective  fishing- vessels  so  entered  in  the  company  into  a  fleet, 
and  each  member  undertakes  that  all  the  fish  caught  by  his  re- 
spective entered  vessels  shall  be  carried  to  shore  in  the  company's 
vessels,  and  in  no  other  manner."  So  that  there  was  a  direct 
contract  still  existing  between  him  and  the  company  as  regards 
his  smacks,  "  and  for  the  due  and  faithful  observance  of  this  and 
the  last  preceding  article  each  member  undertakes  to  enter  into 
a  bond  with  the  company  in  the  penal  sum  of  £100."  And  then 
there  was  an  article  which  gave  these  bonus  profits  only  to  those 
members  who  performed  their  obligations  to  the  company.  At 
this  time  it  is  true  that  Ansell  was  not  a  smack-owner  in  reality, 
because  the  owners  of  the  smacks  were  the  Plaintiff  company  and 
not  Ansell,  but  he  was  acting  as  owner,  and  it  was  only  as  being 
owner,  and  representing  himself  to  the  carrying  company  as  being 
the  owner,  that  he  was  entitled  to  these  bonuses  in  respect  of  the 
carriage  of  the  fish.  In  my  opinion,  we  should  allow  ourselves  to 
be  deceived  by  words,  and  should  not  be  guided  by  facts,  if  we 
were  to  believe  that  the  captains  joined  what  fleet  they  pleased 
and  then  shipped  on  board  whatever  carrying  vessels  they  thought 
fit.  In  my  opinion,  therefore,  so  far  as  any  of  the  bonus  profit 
which  he  has  received  from  the  carrying  company  is  attributable 
to  the  fish  caught  in  the  smacks  of  the  company,  formerly  his, 
and  still  worked  in  his  name,  he  must  account  to  the  Plaintiffs 
on  the  same  grounds  as  those  which  I  have  dealt  with  in  the 
matter  of  the  Ice  Company, 

Now  we  come  to  the  counter-claim,  and  there  is  an  appeal 
against  the  allowance  of  the  counter-claim.  What  we  have  to 
consider  first  is  this,  had  the  company — although  they  knew  it 
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not  at  the  time  when  they  dismissed  the  Defendant  in  October —  c.  A. 
a  good  ground  of  dismissal  ?  In  my  opinion,  they  had.  I  have  1888 
stated  that  he  was  engaged  not  only  by  the  Plaintiff  Mr.  Garfit,  Boston  Deep 
but  that  he  agreed  with  the  company  to  be  their  general  manager,  ^^^j^^^j™^ 
and  had  authority  given  to  him  with  reference  to  the  contract 
to  be  entered  into  with  the  Earles  Shipbuilding  Company.  Then 
when  he  was  engaged  in  that  contract,  in  respect  of  the  matters 
of  that  very  contract,  he  in  one  instance  got  a  percentage  of 
1  per  cent,  from  the  Shipbuilding  Company^  and,  in  the  other 
case,  he  insisted  on  getting — that  is  the  evidence — and  did  get, 
a  lump  sum  of  £50.  It  is  suggested  that  we  should  be  laying 
down  new  rules  of  morality  and  equity  if  we  were  to  so  hold. 
In  my  opinion  if  people  have  got  an  idea  that  such  transactions 
can  be  properly  entered  into  by  an  agent,  the  sooner  they  are 
disabused  of  that  idea  the  better.  If  a  servant,  or  a  managing 
director,  or  any  person  who  is  authorized  to  act,  and  is  acting, 
for  another  in  the  matter  of  any  contract,  receives,  as  regards 
the  contract,  any  sum,  whether  by  way  of  percentage  or  other- 
wise, from  the  person  with  whom  he  is  dealing  on  behalf  of 
his  principal,  he  is  committing  a  breach  of  duty.  It  is  not  an 
honest  act,  and,  in  my  opinion,  it  is  a  sufficient  act  to  shew  that 
he  cannot  be  trusted  to  perform  the  duties  which  he  has  under- 
taken as  servant  or  agent.  He  puts  himself  in  such  a  position 
that  he  has  a  temptation  not  faithfully  to  perform  his  duty  to  his 
employer.  He  has  a  temptation,  especially  where  he  is  getting 
a  percentage  on  expenditure,  not  to  cut  down  the  expenditure, 
but  to  let  it  be  increased,  so  that  his  percentage  may  be  larger. 
I  do  not,  however,  rely  on  that,  but  what  I  say  is  this,  that  where 
an  agent  entering  into  a  contract  on  behalf  of  his  principal,  and 
without  the  knowledge  or  assent  of  that  principal,  receives  money 
from  the  person  with  whom  he  is  dealing,  he  is  doing  a  wrongful 
act,  he  is  misconducting  himself  as  regards  his  agency,  and,  in 
my  opinion,  that  gives  to  his  employer,  whether  a  company  or  an 
individual,  and  whether  the  agent  be  a  servant,  or  a  managing 
director,  power  and  authority  to  dismiss  him  from  his  employment 
as  a  person  who  by  that  act  is  shewn  to  be  incompetent  of  faith- 
fully discharging  his  duty  to  his  principal.  It  was  said  by 
Mr.  Justice  Kekewich  that  this  was  an  isolated  transaction,  and, 
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C.  A.  therefore,  in  liis  opinion,  it  did  not  give  legal  authority  or  power 
1888  to  the  company  to  dismiss  him.  But  I  cannot  accede  to  that 
Boston  Deep  ^iew.  As  far  as  we  know  it  may  have  been  an  isolated  transac- 
tion, but  if  we  find  at  the  very  beginning  of  the  employment 
that  this  agent,  whose  duty  it  was  not  to  receive  anything  from 
the  persons  with  whom  he  was  dealing,  did  in  fact  do  so,  and 
in  fact  kept  the  receipt  secret  for  months  after  the  money  was 
received,  I  am  not  satisfied  that  he  did  not  do  other  things 
equally  inconsistent  with  his  duty  to  his  principals ;  and  in  my 
opinion  the  discovery  of  that  fact — even  if  it  was  an  isolated 
transaction,  shewing  that  he  would  put  himself  in  a  position  not 
faithfully  to  discharge  his  duty,  that  he  would  put  himself  in  a 
position  to  regard  the  interest  of  someone  else  rather  than  that 
of  his  employer — did  justify  his  employers  in  discharging  him 
from  the  office  which  he  held.  It  was  urged  before  us  that  it  was 
a  long  time  ago,  and  it  was  said,  suppose  this  happened  eight 
years  ago;  supposing  the  act  had  been  done  eight  years  ago, 
would  that  in  law  have  justified  the  employer  in  discharging  him  ? 
In  law,  I  say  yes.  It  is  very  true  that  if  an  employer  was  a 
reasonable  man,  and  found  that  a  servant  who  had  served  him 
faithfully  for  eight  years,  had,  in  the  early  time  of  his  employ- 
ment, done  an  act  which  was  wrongful  and  which  justified  his 
dismissal,  probably  he  might  have  said :  "  This  is  a  man  who  has 
been  in  my  employ  for  years,  and  he  has  always  behaved  himself 
honestly  in  the  discharge  of  his  duties,  except  in  regard  to  this  one 
transaction  which  took  place  such  a  long  time  ago,  and,  therefore 
I  do  not  insist  on  my  legal  right."  But,  although  a  man  would 
ordinarily  act  in  that  way,  yet,  in  my  opinion,  that  has  no  effect 
on  the  question  whether  the  act  is  not  of  such  a  character  as  to 
justify  the  employer  in  dismissing  him  when  he  finds  it  out. 
Of  course  if  he  knows  of  the  act  and  still  continues  to  employ 
him,  it  might  have  been  held  by  Judges  of  fact  or  by  a  jury  that 
he  had  condoned  it  and  prevented  himself  from  insisting  on  the 
legal  right.  But  assuming  that  the  act  of  misconduct  was  un- 
known, it  cannot  be  said  that  the  mere  fact  that  it  happened 
eighteen  months  before,  prevents  the  company  from  insisting 
upon  their  legal  right  to  discharge  a  person  who  has  so  miscon- 
ducted himself.    In  my  opinion,  therefore,  so  much  of  the  order 
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as  gives  to  Mr.  Ansell  on  the  counter-claim  damages  for  wrongful  C.  A. 
dismissal  must  be  discharged.  1888 

Then  we  come  to  another  question,  which  is  of  a  somewhat  Boston  Deep 
different  character.   The  Defendant  claimed  £200  for  a  quarter's  ^^and^Ice^^' 


salary  down  to  the  1st  of  October,  and  that  was  a  question  which 
gave  considerable  difficulty,  and  upon  which  we  had  considerable 
discussion  as  to  the  law  bearing  upon  the  matter.  At  first  I 
understood  that  the  contract  between  the  company  and  Mr.  Ansell 
was  only  a  recognition,  verbal  or  by  resolution,  of  the  agreement 
which  was  entered  into  early  in  August,  before  the  incorporation 
of  the  company,  with  Gar  fit,  acting  on  behalf  of  the  company ; 
but  it  appears  that  that  is  not  the  case.  On  the  8th  of  January, 
1886,  long  after  the  company  was  formed,  there  had  been  another 
agreement  in  writing  entered  into  between  Mr.  Ansell  and  the 
company,  which  provided  that  the  former  agreement  should  be 
adopted  by  the  company,  and  be  binding  on  the  company  in  the 
same  manner,  and  be  read  and  construed  in  all  respects  as  if  the 
company  had  been  in  existence  at  the  date  thereof.  That  being 
so,  we  must  read  the  agreement  of  August,  1885,  just  as  if  it  was 
an  agreement  by  the  company,  and  not  merely  an  agreement  to 
be  performed  after  it  was  adopted  by  the  company.  It  was  said 
that  Mr.  Ansell  had  a  right  of  action  for  the  quarter's  salary  due 
on  the  1st  of  October,  and  therefore  a  right  of  action  before  his 
dismissal,  and  that  therefore  he  has  not  lost  that  right  of  action 
by  the  dismissal.  That  was  founded  upon  this,  that,  as  a  matter 
of  fact,  his  salary,  and  the  salary  of  other  officials  of  the  company, 
was  paid  quarterly,  that  being  in  accordance  with  the  articles, 
which  provided  that  the  salary  should  be  paid  quarterly.  But 
that  article  was  not  the  contract  between  Mr.  Ansell  and  the  com- 
pany, under  which  he  agreed  to  serve  the  company,  but  it  was  a 
mere  contract  between  the  shareholders  and  the  company,  and 
regulated  the  way  in  which  the  payment  should  be  made,  and 
the  way  in  which  the  accounts  should  be  kept.  V^hat  we  have 
to  consider  is  not  whether,  as  a  shareholder,  he  could  have  in- 
sisted on  their  performing  that  agreement,  but  whether,  under 
the  contract  by  which  he  agreed  to  be  managing  director  of  the 
company,  he  had  that  right,  and  then  we  must  look  to  the  terms 
of  the  agreement,  which  was  confirmed  in  the  manner  I  have 
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0.  A.  mentioned.  The  agreement  says  that  he  is  to  have  a  salary  after 
1888  the  1st  of  January,  1886,  at  the  rate  of  £800  a  year.  Now  that 
Boston  Deep  to  my  mind  is  a  contract  for  a  yearly  service  and  a  yearly  pay- 
^^AND^IcB^^  ment,  and  although  as  a  matter  of  fact  he  was  paid  quarterly,  it 
was  not  a  payment  under  this  contract,  but  a  payment  simply  in 
accordance  with  the  directions  given  by  the  company's  articles, 
and  not  a  payment  under  this  contract.  Therefore,  in  my 
opinion,  it  cannot  be  said  that  on  the  1st  of  October  there  was  a 
right  in  Mr.  Ansell  to  sue  the  company  under  this  contract  of 
service  with  the  company  for  £200,  and  the  question  does  ndt 
arise  as  to  what  would  have  been  the  effect  if  that  had  been  the 
case.  Nothing  which  I  say  must  be  considered  as  expressing 
any  opinion  in  favour  of  the  view  that  if  there  had  been  a 
quarter's  salary  then  actually  due  for  which  he  could  have  sued, 
his  dismissal  would  have  deprived  him  of  that  right.  But  the 
question  is  this:  Can  he  sue  for  a  proportionate  part  of  the 
salary  for  the  current  year  ?  What  he  would  have  been  entitled 
to  if  he  continued  in  their  service  until  the  end  of  the  year  would 
have  been  £800,  but  in  my  opinion  that  would  give  him  no  right 
of  action  until  the  year  was  completed,  and  therefore  the  question 
which  has  been  discussed  before  us  does  not  really  arise.  If 
that  is  the  true  construction  of  his  contract  with  the  company  as 
managing  director,  by  which  he  agreed  to  come  into  the  employ 
of  the  company,  the  authorities  which  were  referred  to,  and  which 
were  not  disputed,  would  shew  that,  as  regards  the  completed 
quarter  of  the  current  year,  he  cannot,  having  been  properly 
dismissed,  get  any  payment  in  respect  of  that.  In  my  opinion, 
therefore,  on  that  point  also  the  judgment  must  be  varied. 

Then  we  come  to  another  point,  which  is  this.  Under  the 
contract  which  was  to  bind  the  company  and  the  managing 
director,  he  was  also  to  be  allowed  5  per  cent,  on  all  fish  and  ice 
supplied  or  sold  by  the  company  to  its  customers,  exclusive  of 
fish  sent  into  the  markets.  That  stands  in  a  very  different 
position  from  the  salary  of  £800  a  year.  He  had  a  right,  in  my 
opinion,  to  that  percentage  directly  the  sales  had  taken  place. 
Probably  as  a  matter  of  account,  and  as  a  matter  of  convenience, 
it  would  be  calculated  at  the  end  of  the  year,  and  then  paid  to 
him ;  but  I  think  he^would  be  entitled  to  have  the  payment  of 
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that  percentage  if  he  chose  to  sue  for  it  whenever  the  sales  took      0.  A. 
place.    In  my  opinion  the  proper  judgment  will  be  to  dismiss  1888 
the  counter-claim  with  costs,  except  so  far  as  it  seeks  an  account  Boston  Deep 
and  relief  in  respect  of  the  commission  on  the  sales  of  ice  and  Fishing 

^  ^  ^  AND  Ice 

fish ;  the  costs  of  that  portion  of  the  counter-claim  must  be  re- 
served, as  well  as  the  costs  of  the  inquiry,  to  be  dealt  with  when 
the  inquiry  has  been  completed. 

Then  we  come  to  what  ought  to  be  done  as  regards  the  costs 
of  the  action.  Upon  the  substantial  point  raised  between  the 
Plaintiffs  and  Defendant,  the .  Plaintiffs  have  succeeded.  The 
real  conflict  undoubtedly  has  been  upon  the  ground  of  the  dis- 
missal of  Mr.  Ansell — as  to  whether  he  was  properly  dismissed. 
But  there  were  in  the  statement  of  claim  charges  made  against 
Mr.  Ansell,  the  Defendant,  which  were  not  in  the  opinion  of  the 
Judge  established,  and  he  dismissed  with  costs  the  Defendant, 
Mr.  Hadjield,  who  was  implicated,  in  the  view  of  the  Plaintiffs, 
in  some  of  those  transactions,  the  costs  to  be  paid  by  the  Plain- 
tiffs. There  is  no  appeal  in  respect  of  those  matters.  In  my 
opinion  the  Plaintiffs  ought  to  have  the  general  costs  of  the 
action ;  but  I  think  that,  as  regards  the  costs  relating  to  the 
charges  as  to  which  they  failed,  the  Plaintiffs  ought  not  to  have 
those  costs.  But  it  is  a  very  different  question  whether  any 
costs  should  be  given  to  the  Defendant  Ansell  in  respect  of  those 
matters.  The  Defendant  had  misconducted  himself,  and  I  am  of 
opinion  that  he  was  rightfully  dismissed,  and  even  the  Judge 
thought  there  were  grievous  suspicions  raised  by  his  conduct, 
and  therefore  the  proper  order  as  regards  that  matter  I  think 
will  be  this,  that  the  company  are  to  have  the  general  costs  of 
the  action,  except  such  costs  as  refer  to  the  matters  mentioned  in 
paragraph  19.  As  regards  the  costs  of  those  matters,  neither  the 
Plaintiffs  nor  the  Defendant  are  to  have  any  costs. 


BowEN,  L.J. : — 

The  Lord  Justice  has  discussed  at  length  the  facts  of  this  case, 
and  in  the  judgment  which  I  am  about  to  pronounce  I  shall  not 
travel  through  them  again,  but  shall  confine  myself  to  stating 
shortly  what  seems  to  me  to  be  the  true  view  of  the  law  of  this 
case.    I  should  not  add  a  word  to  the  judgment  to  which  we  have 
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C.  A.      listened  were  it  not  that  we  are  differing  from  the  judgment  of 

1888      the  Court  below. 
Boston'deep     I        fi^s^  ^^^^  "with,  what  is  the  cardinal  matter  of  the 

Sea  Fishing  ^j^oi^  case ;  whether  the  Plaintiffs  were  iustified  or  not  in  dis- 

AND  lOE  \  _  ^ 

Company  missing  their  managing  director  as  they  did.  This  is  an  age,  I 
may  say,  when  a  large  portion  of  the  commercial  world  makes  its 
livelihood  by  earning,  and  by  earning  honestly,  agency  commis- 
sion on  sales  or  other  transactions,  but  it  is  also  a  time  when  a 
large  portion  of  those  who  move  within  the  ambit  of  the  commer- 
cial world,  earn,  I  am  afraid,  commission  dishonestly  by  taking 
commissions  not  merely  from  their  masters,  but  from  the  other 
parties  with  whom  their  master  is  negotiating,  and  with  whom 
they  are  dealing  on  behalf  of  their  master,  and  taking  such  com- 
missions without  the  knowledge  of  their  master  or  principal. 
There  never,  therefore,  was  a  time  in  the  history  of  our  law  when 
it  was  more  essential  that  Courts  of  Justice  should  draw  with 
precision  and  firmness  the  line  of  demarcation  which  prevails 
between  commissions  which  may  be  honestly  received  and  kept, 
and  commissions  taken  behind  the  master's  back,  and  in  fraud  of 
the  master. 

In  the  present  instance  we  have  first  of  all  to  consider  what 
was  done  by  the  managing  director,  and,  in  the  next  place,  if  we 
find  that  the  managing  director  has  taken  and  received  a  commis- 
sion behind  the  back  of  his  company  and  without  the  knowledge 
of  his  company,  and  kept  it,  we  have  to  pronounce  our  opinion 
upon  the  question  of  whether  or  not  in  law  that  is  an  ample 
reason  for  his  dismissal. 

Now  with  regard  to  the  facts  relating  to  Earle's  Shijpbuilding 
Comfany,  they  stand  beyond  all  dispute.  The  managing  director 
has  received  a  profit,  and  he  has  received  a  profit  which  was 
unknown  to  his  own  employers.  How  does  that  bear  upon  the 
condition  which  is  implied  in  every  contract  of  service  or  agency 
such  as  his — the  condition  that  he  will  faithfully  and  truly  dis- 
charge his  duty  towards  his  employer,  and  that  if  he  does  not  so 
discharge  it,  the  employer  is  to  be  at  liberty  to  elect  whether  he 
will  determine  the  service,  or  in  spite  of  the  fault  continue  the 
erring  servant  in  his  employ  ?  Mr.  Justice  Kekewicli  recognising, 
as  it  seems  to  me,  the  law  generally  as  I  have  stated  it,  appears 
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to  have  considered  that  the  Shipbuilding  Company's  case  was  an      C.  A. 
isolated  case,  and  on  that  ground  thought  he  was  entitled  to  1888 
say  that,  on  the  whole,  there  was  no  sufficient  reason  for  dis-  Boston  Deep 
missing  him.    I  think  the  view  that  if  it  is  an  isolated  case  it  ^^and^Ice''^ 
does  not  amount  to  such  misconduct  as  would  entitle  the  master  Company 
to  determine  the  service,  is  a  mistake.    It  seems  to  me  to  be  a  Ansell. 
confusion  between  the  duty  of  the  Judge  to  draw  inferences  of   Bowen,  l.j. 
fact,  and  the  duty  of  the  Judge  to  pronounce  a  decision  of  law. 
There  may  be  cases  where  the  breach  of  confidence  and  good 
faith  towards  the  master  would  not  arise  from  a  simple  isolated 
act,  but  would  be  founded  on  the  accumulation  and  repetition  of 
such  acts,  but  those  classes  of  cases  are  not  cases  of  fraud  at  all, 
they  are  cases  of  isolated  acts  which,  if  they  occurred  singly, 
would  not,  in  themselves,  amount  to  a  violation  of  the  confiden- 
tial relation  or  breach  of  the  faithful  service  which  the  servant 
is  bound  to  render.    In  that  class  of  cases  it  is  perfectly  proper 
to  consider  whether  on  the  whole  the  conduct  of  the  servant  has 
been  such  as  to  amount  to  a  breach  of  confidence,  and  if  it  has 
not,  then  the  master  will  not  be  justified  in  the  dismissal.  In 
such  cases  you  might  leave  to  the  jury  to  consider  whether  there 
had  been  such  an  accumulation,  or  such  a  repetition  of  the  acts, 
as  to  give  a  ground  for  the  determination  of  service ;  but  in 
cases  where  the  character  of  the  isolated  act  is  such  as  of  itself 
to  be  beyond  all  dispute  a  violation  of  the  confidential  relation, 
and  a  breach  of  faith  towards  the  master,  the  rights  of  the  master 
do  not  depend  on  the  caprice  of  the  jury,  or  of  the  tribunal 
which  tries  the  question.    Once  the  tribunal  has  found  the  fact 
— has  found  that  there  is  a  fraud  and  breach  of  faith — then  the 
rights  of  the  master  to  determine  the  contract  follow  as  matter 
of  law. 

Now,  there  can  be  no  question  that  an  agent  employed  by  a 
principal  or  master  to  do  business  with  another,  who,  unknown  to 
that  principal  or  master,  takes  from  that  other  person  a  profit 
arising  out  of  the  business  which  he  is  employed  to  transact,  is 
doing  a  wrongful  act  inconsistent  with  his  duty  towards  his 
master,  and  the  continuance  of  confidence  between  them.  He 
does  the  wrongful  act  whether  such  profit  be  given  to  him  in 
return  for  services  which  he  actually  performs  for  the  third  party, 
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C.  A.      or  whether  it  be  given  to  him  for  his  supposed  influence,  or 
1888       whether  it  be  given  to  him  on  any  other  ground  at  all ;  if  it  is  a 
Boston  Deep  profit  which  arises  out  of  the  transaction,  it  belongs  to  his  master, 
^^and^IceT^  and  the  agent  or  servant  has  no  right  to  take  it,  or  keep  it,  or 
Company    bargain  for  it,  or  to  receive  it  without  bargain,  unless  his  master 
Ansell.     knows  it.   It  is  said  if  the  transaction  be  one  of  very  old  date,  that 
lioweu,  L.J.    in  some  way  deprives  the  master  of  his  right  to  treat  it  as  a  breach 
of  faith.  As  the  Lord  Justice  has  pointed  out,  the  age  of  the  fraud 
may  be  a  reason  in  the  master's  mind  for  not  acting  on  his  rights ;  V 
but  it  is  impossible  to  say  that  because  a  fraud  has  been  concealed 
for  six  years,  therefore  the  master  has  not  a  right  when  he  dis- 
covers it  to  act  upon  his  discovery,  and  to  put  an  end  to  the 
relation  of  employer  and  employed  with  which  such  fraud  was 
inconsistent.   I,  therefore,  find  it  impossible  to  adopt  Mr.  Justice 
KehewicJis  view,  or  to  come  to  any  other  conclusion  except  that 
the  managing  director  having  been  guilty  of  a  fraud  on  his 
employers  was  rightly  dismissed  by  them,  and  dismissed  by  them 
rightly  even  though  they  did  not  discover  the  fraud  until  after 
they  had  actually  pronounced  the  sentence  of  dismissal. 

Then  what  follows  from  that  with  regard  to  the  salary  ?  As 
regards  his  current  salary,  it  is  clear  and  established  beyond  all 
doubt  by  authorities  which  we  should  not  be  justified  in  over- 
ruling, even  if  we  desired  to  do  so,  that  the  servant  who  is  dis- 
missed for  wrongful  behaviour  cannot  recover  his  current  salary, 
that  is  to  say,  he  cannot  recover  salary  which  is  not  due  and 
payable  at  the  time  of  his  dismissal,  but  which  is  only  to  accrue 
due  and  become  payable  at  some  later  date,  and  on  the  condition 
that  he  had  fulfilled  his  duty  as  a  faithful  servant  down  to  that 
later  date.    The  authorities  put  the  question  beyond  dispute, 
and  principle  also  leads  us  to  the  same  conclusion.    He  cannot 
sue  in  such  a  case  on  the  original  contract  with  the  master, 
because  the  contract  which  his  master  has  made  is  that  he  shall 
pay  the  salary  only  at  the  end  of  the  current  period  which  has 
not  yet  expired,  and  the  servant  by  his  wrongful  conduct  has 
prevented  himself  from  suing  for  that  salary  by  non-performance 
of  the  condition  precedent  under  the  contract.    He  cannot  re- 
cover therefore  on  the  special  contract,  nor  can  he  recover  on 
a  quantum  meruit,  because  he  cannot  take  advantage  of  his  own 
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wrongful  act  to  insist  tliat  the  contract  is  rescinded.  As  regards 
himself  the  contract  is  still  open,  although  he  has  chosen  to  break 
it.  Some  confusion  always  arises,  as  it  seems  to  me,  from  treating 
these  cases  between  master  and  servant  as  instances  of  a  rescis- 
sion of  the  original  contract.  It  is  not  a  rescission  of  the  contract 
in  the  sense  in  which  the  term  ordinarily  is  used,  viz.,  that  you 
relegate  the  parties  to  the  original  position  they  were  in  before 
the  contract  was  made.  That  cannot  be,  because  half  the  con- 
tract has  been  performed.  It  really  is  only  a  rescission  in  this 
sense,  that  an  act  occurs  which  determines  the  relation  of  master 
and  servant  for  the  future,  and  you  may  regard  that  determination 
in  two  ways ;  it  is  either  a  determination  in  conformity  with  the 
rights  of  the  master  which  arise  under  the  contract  itself,  there 
being,  as  I  have  said,  in  every  contract  of  service  an  implied  con- 
dition that  if  faithful  service  is  not  rendered  the  master  may  elect 
to  determine  the  contract,  and  the  determination  takes  place  on 
that  implied  condition ;  or  you  may  regard  it  under  the  more 
general  law,  which  is  not  applicable  to  contracts  of  service  alone — 
you  may  treat  it  as  the  wrongful  repudiation  of  the  contract  by 
one  party,  being  accepted  by  the  other,  and  operating  as  a  deter- 
mination of  the  contract  from  that  time,  that  is,  from  the  time  the 
party  who  is  sinned  against  elects  to  treat  the  wrongful  act  of 
the  other  as  a  breach  of  the  contract,  which  election  on  his  part 
emancipates  the  injured  party  from  continuing  it  further.  It  is 
not  a  rescission  of  the  contract  in  the  ordinary  sense  in  which  the 
term  is  used  in  common  law.  It  is  for  that  reason  that  it  becomes 
plain  beyond  all  doubt,  as  it  seems  to  me,  that  the  servant  cannot 
sue  on  a  quantum  meruit  any  more  than  he  can  sue  under  a 
special  contract.  The  only  question,  therefore,  is  whether  the 
salary  in  question  was  current  salary  within  the  meaning  of  the 
propositions  which  we  have  been  discussing — was  it  money  any 
portion  of  which  had  accrued  due  at  the  time  of  the  dismissal, 
even  though  it  had  not  been  payable  till  afterwards  ?  or  was  it  a 
salary  which  had  not  accrued  due  at  all  ?  If  it  had  accrued  due, 
even  although  not  payable  till  afterwards,  it  may  be  that  a  ques- 
tion would  have  arisen.  On  that  question  I  desire  to  express  no 
opinion,  as  it  does  not  necessarily  arise  in  this  case. 

It  seems  to  me  that  on  the  true  view  of  the  facts  no  portion  of 
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C.  A.      the  salary  in  this  case  had  accrued  due  before  the  dismissal  of 

1888       the  managiug  director.   According  to  the  original  contract  which 

BostoiTdeep  adopted  by  the  company,  he  was  to  be  paid  at  an 

Sea  Fishing  annual  rate.    The  company  was  formed,  and  amongst  its  articles 
AND  Ice  ...  .  . 

of  association  it  provides  that  the  managing  director  is  to  be 

paid  quarterly,  and  inasmuch  as  the  contract  is  one  which  was 
not  necessarily  within  the  Statute  of  Frauds^  and  might  be  made 
by  parol  only  if  the  matter  had  stood  there,  I  think  the  existence 
of  the  articles  of  association  at  the  time  when  the  managing 
director  entered  on  his  employment,  and  the  fact  that  in  the 
articles  of  association,  which  must  have  been  known  to  all  parties, 
there  was  contained  a  provision  that  the  managing  director  was 
to  be  paid  quarterly,  might  be  some  evidence  for  the  jury  or  for 
the  Court  from  which  they  might  reasonably  conclude  (if  the 
matter  stood  there)  that  in  reality,  although  the  original  written 
contract  contained  no  such  express  provision  as  to  quarterly  pay- 
ment, nevertheless  the  true  terms  on  which  he  was  serving  were 
that  he  should  be  paid  quarterly.  But  the  case,  unfortunately 
for  the  managing  director,  does  not  stand  there,  because  after  the 
articles  of  association  had  been  framed,  and  after  he  had  entered 
nominally  on  his  duties,  it  was  agreed  between  him  and  his 
masters — the  company — that  he  and  they  should  again  reduce 
into  writing  the  exact  terms  on  which  he  was  to  serve,  and  in 
reducing  the  terms  into  writing  again  they  omit,  and  he  omits, 
any  provision  for  quarterly  payment.  It  seems  to  me,  therefore, 
that  really  one  must  look,  and  look  only,  to  the  agreement,  which 
by  arrangement  between  the  parties  themselves  was  to  be  taken 
as  the  final  and  express  agreement  between  them,  and  the  inference 
in  favour  of  the  salary  being  payable  quarterly,  which  otherwise 
would  have  arisen,  is  displaced  by  the  subsequent  agreement. 
The  matter  is  not  perhaps  beyond  all  doubt,  but  that,  I  think,  is 
the  true  view  of  that  article. 

As  to  the  sales,  it  seems  to  me,  for  the  reasons  which  have  been 
given  by  the  Lord  Justice,  his  dismissal  does  not  prevent  him 
from  being  entitled  to  any  commissions  on  sales  which  had  become 
due  at  the  time  of  his  dismissal,  because  although  in  the  ordinary 
course  of  the  business  of  the  company  the  commission  on  such 
sales  would  not  be  ascertained  until  the  end  of  the  current  year. 
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the  end  of  the  current  year  has  now  expired,  and  I  think  on  his      c.  A. 
dismissal  they  would  become  payable  at  once.    I  think  he  is  1888 
entitled  at  his  own  risk,  and  subject  to  the  reservation  which  the  Boston  Deep 
Lord  Justice  has  suggested  as  to  costs,  to  an  account  of  the  com-  ^^^j^^^j^e^^ 
mission  due  on  such  sales,  if  any  such  sales  there  be,  as  to  which  Company 
I  know  nothing.  Ansell. 

That  really  disposes  of  the  most  important  part  of  the  dispute  Bowen,  l. j. 
between  the  parties.  But  I  also  wish  to  add  one  word  on  the 
subject  of  the  bonuses  which  he  claims  to  be  entitled  to  retain  as 
received  from  the  Hull  Ice  Company  and  the  Hull  Fishing  Com- 
pany, otherwise  called  the  Bed  Cross  Company,  If  that  was  a 
profit  received  by  him,  as  it  seems  to  me  to  have  been,  while  he 
Avas  agent,  and  arising  out  of  the  duty  which  he  was  employed  to 
do  for  the  company,  it  falls  under  the  same  branch  of  law  as  the 
profits  received  in  respect  of  the  Shiphuilding  Company.  I  have 
some  little  difficulty  in  following  Mr.  Justice  Z"eA;emc/i's  judgment 
with  regard  to  that.  We  may  perhaps  have  an  inaccurate  note  of 
it,  but  if  Mr.  Justice  Kehewicli  is  of  opinion  that  it  is  the  essence 
of  a  title  to  relief  in  such,  a  case  that  the  principal  would  have 
been  able  to  claim  as  his  own  money,  as  between  himself  and 
the  other  party  to  the  business  transaction,  the  money  secretly 
received  by  his  agent,  I  do  not  think  that  is  the  law.  It  is 
true,  as  Mr.  Justice  Kehewich  says,  that  the  money  which  is 
sought  to  be  recovered  must  be  money  had  and  received  by 
the  agent  for  the  principal's  use  ;  but  the  use  which  arises  in 
such  a  case,  and  the  reception  to  the  use  of  the  principal  which 
arises  in  such  a  case,  does  not  depend  on  any  privity  between 
the  principal  and  the  opposite  party  with  whom  the  agent  is 
employed  to  conduct  business — it  is  not  that  the  money  ought 
to  have  gone  into  the  principal's  hands  in  the  first  instance; 
the  use  arises  from  the  relation  between  the  principal  and  the 
agent  himself.  It  is  because  it  is  contrary  to  equity  that  the 
agent  or  the  servant  should  retain  money  so  received  without 
the  knowledge  of  his  master.  Then  the  law  implies  a  use,  that 
is  to  say,  there  is  an  implied  contract,  if  you  put  it  as  a  legal 
proposition — there  is  an  equitable  right,  if  you  treat  it  as  a 
matter  of  equity — as  between  the  principal  and  agent  that  the 
agent  should  pay  it  over,  which  renders  the  agent  liable  to  be 
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C.  A.  sued  for  money  had  and  received,  and  there  is  an  equitable  right 
1888       in  the  master  to  receive  it,  and  to  take  it  out  of  the  hands  of  the 

Boston  Deep  agent,  which  gives  the  principal  a  right  to  relief  in  equity. 

^^ANu^lciT^  For  these  reasons  I  fail  to  agree  with  the  judgment  of  the 
Company    learned  Judge  in  the  Court  below,  and  I  think  the  judgment 

v. 

Ansell.    suggested  by  the  Lord  Justice  is  the  only  possible  one. 
Fry,  L.J.  :— 

I  also  feel  myself  quite  unable  to  agree  with  the  decision  of 
the  learned  Judge  in  the  Court  below,  and  as  I  differ  from  him, 
I  propose  to  add  a  few  words  to  explain  the  grounds  of  my 
decision. 

The  main  question  of  law  to  be  determined  in  this  case  is, 
what  was  the  real  legal  character  of  the  dealings  between  the 
Defendant  Ansell  and  Earles  Shijpbuilding  Company  f  With 
regard  to  the  facts  of  that  case  there  is  really  no  dispute.  Mr. 
Ansell  was  appointed  managing  director  of  this  company  by 
an  agreement  entered  into  before  the  company  was  registered, 
adopted  by  the  company  after  its  registration,  and  not  merely 
was  he  so  appointed  from  its  commencement  but  at  the  first 
meeting  of  the  directors  on  the  27th  of  August  he  received 
express  instructions  to  arrange  the  terms  of  the  building  of  four 
or  five  trawlers,  which  might  be  required,  with  Messrs.  Earle, 
Thus  authorized,  both  as  managing  director  and  by  the  special 
resolution  of  the  board,  he  goes  to  Messrs.  Earle,  and  he  accepts 
an  agreement  from  them  to  pay  him  a  commission  of  1  per 
cent,  on  the  price  to  be  paid  by  the  company,  of  which  he  was 
managing  director,  to  Messrs.  Earle.  A  further  contract  was 
subsequently  entered  into  in  which  it  is  said  that  Mr.  Ansell 
exerted  himself  to  beat  down  the  prices  of  Messrs.  Earle,  but  he 
higgles  and  insists  on  a  payment  being  then  made  to  him,  and 
after  debate  succeeds  in  obtaining  £50  from  them.  Those  are 
the  broad  and  undisputed  features  of  Mr.  AnseTTs  dealing  with 
Messrs.  Earle.  In  my  judgment,  the  conduct  of  Ansell  in  so 
dealing  was  a  fraud— a  fraud  on  his  principals — a  fraud,  not 
according  to  any  artificial  or  technical  rules,  but  according  to 
the  simple  dictates  of  conscience,  and  according  to  the  broad 
principles  of  morality  and  law,  and  I  think  it  is  the  duty  of 
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the  Courts  to  uphold  those  broad  principles  in  all  cases  of  this  c.  A. 
description.  1888 

AVe  were  invited  to  consider  the  state  of  mind  of  Mr.  Ansell ;  Boston  Deep 
whether  he  thought  it  wrong ;  in  other  words  we  are  invited  to  ^^^^^^  j^^^^ 
take  as  the  standard  for  our  decision  the  alleged  conscience  of  a  Company 
fraudulent  servant.    I  decline  to  accept  any  such  rule  as  one  on  Ansell. 
which  the  Court  is  to  decide  such  questions.  pry,  l.j. 

Now,  having  come  without  hesitation  to  the  conclusion  that 
Mr.  AnselVs  conduct  was  fraudulent,  the  results  appear  to  me  to 
be  very  plain.  In  the  first  place,  it  gives  the  company  a  right 
to  recover,  with  interest  at  5  per  cent.,  the  money  which  Mr. 
Ansell  received,  and  received,  according  to  my  view,  in  conse- 
quence of  his  position,  for  the  use  of  the  company,  and  without 
disclosing  to  the  company  the  fact  of  the  receipt.  I  take  that 
to  be  the  undoubted  right  of  a  principal  who  has  been  de- 
frauded by  his  agent.  In  the  second  place  it  appears  to  me  to 
deprive  Ansell  of  any  right  to  recover  the  £200  which,  according 
to  the  ordinary  course  of  business  between  them,  would  have 
been  payable  to  him  as  salary.  That  of  course  depends,  not 
only  on  the  question  which  I  have  already  dealt  with,  but  on 
the  further  inquiry  whether  the  engagement  to  pay  is  to  pay 
annually  or  quarterly.  Now,  like  my  learned  Brother  who  pre- 
ceded me,  if  the  matter  rested  really  on  the  contract  of  the  4th 
of  August  and  the  articles  of  association,  which  authorize  the 
directors  ilo  confirm  and  carry  into  effect  the  agreement  of  the 
4th  of  AVigust  with  modifications,  I  should  have  been  inclined 
to  hold  that  there  was  evidence  on  which  we  might  reasonably 
concludo  that  the  directors  had  modified  the  original  contract 
between  Ansell  and  the  company,  and  that  it  had  been  adopted 
with  the  modification  that  the  salary  should  be  paid  quarterly. 
But  then  we  find,  that  months  after  those  articles  have  been 
executed  and  the  company  registered,  a  formal  instrument  is 
entered  into  between  Ansell  and  the  company,  by  which  it  is 
agreed  that  the  original  terms  of  the  agreement  of  the  4th  of 
August  shall  be  the  terms  binding  between  the  company  and 
him.  The  terms  of  the  4th  of  August  were  yearly  employment 
and  a  yearly  payment.  Therefore,  notwithstanding  the  practice 
of  the  company,  which  seems  to  me  to  be  referable  to  the  articles 
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C.  A.      and  to  justify  the  quarterly  payments  as  between  the  directors 
1888      and  the  shareholders,  yet  the  relations  between  Ansell  and  the 
BostoTdeep  company  are  regulated  by  the  agreement  of  the  8th  of  January, 
^^and^IceT^  and  those  were  for  a  yearly  payment.    I  think,  therefore,  that  the 
Company    £200,  which  in  the  ordinary  course  would  have  been  paid  on  the 
Ansell.     1st  of  October,  were  really  a  portion  of  the  current  salary,  and  as 
Fry,  L.J.    such  cannot  be  recovered  by  a  servant  who  has  been  dismissed 
for  fraud. 

The  other  conclusion  at  which  I  arrive  is  this ;  that  the  fraud- 
ulent conduct  of  Ansell  was  in  law  ample  justification  for  his 
dismissal ;  in  other  words,  that  when  the  master  discovered  the 
fraudulent  conduct  on  the  part  of  the  servant,  that  gave  him  a 
plain  right  to  dismiss  that  servant.  I  do  not  think  that  that 
proposition  can  for  a  moment  be  disputed. 

Numerous  arguments  were  addressed  to  us  to  induce  us  to 
come  to  the  conclusion  that  this  conduct  of  AnselVs  was  not  truly 
of  the  character  that  I  have  described.  [His  Lordship  then 
referred  to  some  arguments  based  upon  the  view  of  the  facts  taken 
by  Mr.  Ansell,  and  which  his  Lordship  held  to  be  untenable, 
and  continued : — ]  Again,  Mr.  Ansell  has  relied  on  the  stipula- 
tion contained  in  the  contract  between  himself  and  Mr.  Gar  jit 
that  he  might  be  allowed  to  carry  on  any  business  of  a  nature 
not  prejudicial  to  the  interests  of  the  company.  But  it  is  pre- 
judicial to  the  interests  of  the  company  when  a  man  whose  duty 
it  is  to  buy  at  the  lowest  price  enters  into  a  bargain  which  makes 
it  his  interest  to  buy  at  the  highest.  In  fact,  all  these  points  put 
forward  are  mere  dust  thrown  in  the  eyes  of  the  Court  to  en- 
deavour to  shut  out  the  true  nature  of  this  transaction,  which,  I 
repeat,  to  my  mind,  and  according  to  my  view,  is  a  grave  and 
undoubted  fraud. 

But  then  it  is  said,  and  that  is  the  view  which  weighed  with 
the  learned  Judge,  that  this  is  an  isolated  case.  We  have 
no  other  ground  upon  which  we  can  conclude  this  to  be  an 
isolated  case  except  the  absence  of  success  on  the  part  of  the 
Plaintiffs  in  proving  any  other  case  except  that  to  which  I  shall 
shortly  refer,  and  the  oath  of  Mr.  Ansell  that  it  is  such.  I  do  not 
feel  judicially  satisfied  that  it  is  an  isolated  case.  Suppose  it  be, 
is  that  an  excuse  ?    Is  a  man  to  commit  a  gross  fraud  on  his 
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master,  to  conceal  that  fraud,  and  then,  when  it  is  discovered,      C.  A. 
say,  "  Oh,  this  is  an  isolated  case,  and,  therefore,  you  cannot  dis-  1888 
miss  me  ?"  That  is  not,  according  to  my  view,  the  law  of  the  land  Boston  Deep 
with  regard  to  the  relation  of  master  and  servant.    I  repeat,  it 
seems  to  me  the  company  were  justified  in  law,  as  well  as  in 
morality,  in  discharging  Mr.  Ansell  as  a  man  who  was  not  worthy 
of  being  trusted  by  them. 

The  only  other  questions  to  which  I  need  refer  are,  shortly, 
with  regard  to  two  contracts  between  the  Ice  ComjMnij  and  the 
Bed  Cross  ComjKcny  and  Mr.  Ansell,  With  regard  to  those,  the 
only  point  I  think  it  at  all  necessary  to  refer  to  is  the  ingenious 
argument  of  Mr.  Vernon  Smith  that  with  regard  to  the  Bed  Cross 
Company  there  was  no  evidence  of  the  contract  made  by  Mr. 
Ansell.  According  to  my  view  it  is  not  necessary  that  there 
should  be  evidence  of  a  contract  by  Mr.  Ansell.  He  undertook, 
with  the  Bed  Cross  Company,  to  use  all  his  influence  to  promote 
their  interests  by  entering  as  many  smacks  as  might  be  upon  the 
books  of  the  company,  and  trading  with  them  to  as  large  an 
extent  as  he  could.  He  was  entitled  to  the  bonus  only  on  the 
terms  of  observing  that  obligation,  and  he  received  the  bonus. 
By  his  act,  therefore — and  he  has  told  us,  no  doubt,  the  truth — 
he  did  influence  business  to  that  company.  Whether  he  in- 
fluenced it  by  giving  directions  to  the  smack  masters,  or  in  how- 
ever indirect  a  way,  is  immaterial.  He  has  taken  money  upon 
the  footing  of  bringing  business  to  them,  and  after  that  it  is 
impossible  for  us  to  say  that  he  did  not  bring  it. 

With  regard  to  the  other  points  which  have  been  dealt  with 
by  the  Lords  Justices,  I  content  myself  by  saying  that  I  concur 
entirely  in  everything  that  they  have  said. 


Cotton,  L.J. : — 

The  order  will  be  as  follows  : — 

Discharge  the  order  of  Mr.  Justice  Kekewich  except  so  far  as  it  dismisses  the 
action  as  against  Hadjield^  with  costs  to  be  paid  by  the  Plaintiffs,  and  except 
so  far  as  it  directs  an  inquiry  on  the  counter-claim  as  to  the  commissions  on 
orders  and  sales  of  fish  and  ice,  and  reserves  the  costs  of  the  inquiry.  An  in- 
quiry as  to  the  time  when  the  £219  was  received.  An  inquiry  as  to  the  profits 
received  from  the  Ice  Compani/,  and  the  profits  received  from  the  carrying 
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C.  A.       company,  the  Red  Cross  Company, 'm  respect  of  ice  supplied  by  the  order  of  the 

1888        Defendant  to  the  smacks  of  the  company,  and  in  respect  of  the  fish  carried  by 

v-'v^        the  vessels  of  the  carrying  company  from  smacks  of  the  Plaintiff  company,  and 

Boston  Deep  an  inquiry  as  to  the  sums  received  by  him.  Then  an  inquiry  when  those  sums 
Sea  Fishikg  •    ■>      .        .-n    l     c  .  ,  .  ,  ^ 

AND  Ice     ^^^^  received,  and  a  certificate  ol  the  amount  with  interest  at  5  per  cent,  from 

Company     the  time  when  they  were  received.    Then  an  order  for  payment  fourteen  days 

^  after  the  date  of  the  Chief  Clerk's  certificate. 

Am  SELL. 

Solicitors  for  Plaintiffs :  Colly er-Bristow,  Withers,  Russell  & 
Hill,  agents  for  Millington  &  Simpson,  Boston, 

Solicitors  for  Defendant  Ansell :  Belly  BrodricJc  &  Gray,  agents 
for  /.  T,  &  H.  Woodhouse,  Hull. 

Solicitors  for  Defendant  Hadfield :  J.  Cotton  dt  Co.,  agents  for 
W,  Brown,  Great  Grimsby, 

M.  W. 


OA.       MUNICIPAL  PEEMANENT  INVESTMENT  BUILDING 

SOCIETY  v.  EICHAEDS. 

C.  A.  Building  Society — Arbitration — Action  against  Directors^  Members  of  Society^ 
July  4.  for  retaining  Moneys  of  the  Society — Building  Societies  Act,  1884  (47  <fc  48 
  Vict.  c.  41),  s.  2. 

An  action  was  brought  by  a  building  society,  registered  under  the 
Building  Societies  Acts,  against  former  directors  and  the  former  secretary  for 
an  account  of  sums  of  money  which,  as  alleged,  they  had  received  on  behalf 
of,  and  had  not  accounted  for  to,  the  society,  but  had  appropriated  them 
to  their  own  use.  The  Defendants  were  members  of  the  society,  the  49th 
rule  of  which  stated  that  in  case  of  dispute  arising  between  the  society 
and  any  members  thereof  it  should  be  settled  by  arbitration.  On  a  sum- 
mons taken  out  by  one  of  the  Defendants  asking  that  the  action  should 
be  stayed,  and  that  the  dispute  should  be  referred  to  arbitration,  in  accord- 
ance with  the  rule,  and  in  pursuance  of  the  Building  Societies  Act,  1884 
(47  &  48  Vict.  c.  41,  s.  2)  ;— 

Held,  by  Stirling,  J.,  and  by  the  Court  of  Appeal,  that  a  claim  by  a 
society  against  its  officer  for  misappropriating  and  keeping  in  his  hands 
moneys  of  the  society,  was  not  a  dispute  between  the  society  and  a  member 
thereof  "  in  his  capacity  of  a  member  "  within  the  meaning  of  the  Building 
Societies  Act,  1884,  and  that  the  action  ought  not  to  be  stayed. 

This  society  was  registered  under  the  Building  Societies  Act, 
1874  (37  &  38  Yict.  c.  42),  and  the  subsequent  Acts  amending  it. 
The  Defendants  were  former  directors,  and  executors  of  former 
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directors,  of  the  society,  and  the  former  secretary.    The  state-      C.  A. 
ment  of  claim  alle^red  that  while  the  Defendants  and  testators  1^88 
were  directors  and  secretary,  they  received  on  behalf  of  the  society  Municipal 
sums  of  money  which  they  ought  to  have  paid  over  or  accounted  ^™tment 
for  to  the  society — that  they  also  retained  in  their  own  hands  "^^^(.^jeJJ^^ 
sums  of  money  which  they  deducted  from  advances  made  by  the 
society,  and  in  respect  of  which  they  charged  the  society  in  account 
with  the  whole  of  the  advance  without  making  any  allowance  in 
respect  of  such  deduction,  and  appropriated  the  amount  so  de- 
ducted to  their  own  use — further,  or  in  the  alternative,  that  the 
Defendants  and  testators  in  consideration  of  their  making,  as 
such  directors  and  secretary,  on  behalf  of  the  society,  advances 
on  mortgage  out  of  the  society's  moneys,  received  from  the 
persons  to  whom  such  advances  were  made  sums  of  money  by 
way  of  bonuses  or  bribes.    The  Plaintiff  society  claimed  that  an 
account  might  be  taken  of  all  moneys  received  or  retained  by 
the  Defendants  or  the  said  testators,  and  which  they  ought  to 
liave  paid  over  to,  or  accounted  for  to,  the  society  ;  payment  of 
the  amount  so  received  or  retained ;  and  damages  for  breach  of 
trust. 

The  17th  rule  of  the  society  stated  that  "  the  qualification  for 
each  director  shall  be  fifty  shares,  ten  of  which  must  be  fully 
paid  up  on  election,"  and  the  49th  rule  was  that  "  in  case  of  dis- 
pute arising  between  the  society  and  any  members  thereof,  or 
the  legal  representatives  of  any  members,  it  shall  be  settled  by 
arbitration." 

The  Defendant  Richards,  a  former  director,  who  had  not  yet 
put  in  a  statement  of  defence,  took  out  a  summons  asking  that 
the  action  should  be  stayed,  and  that  it  should  be  referred  to 
arbitration  in  accordance  with  the  rules,  and  in  pursuance  of  the 
Building  Societies  Act,  1884. 

Richards,  by  his  affidavit  in  support  of  the  summons,  deposed 
that  the  sums  of  money  referred  to  in  the  statement  of  claim,  and 
in  respect  of  which  it  was  sought  to  make  the  Defendants  liable, 
were  received  by  them  under  and  by  virtue  of  the  rules  of  the 
society  and  under  the  advice  of  the  Defendant,  Marshall,  the 
then  secretary,  and  with  the  cognizance  of  the  then  solicitor, 
and  that  the  deponent  was  advised  and  believed  that  this  was  a 
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C.  A.      dispute  between  the  society  and  its  members  within  the  rules.  The 
1888       solicitor  by  affidavit  denied  that  the  sums  had  been  received 
Municipal  ^^^^      cognizance,  and  went  on  to  say  that  the  case  of  Richards 

Permanent        ^j^g^^  entitled  to  be  paid  the  sums  he  had  retained,  for 

Investment  ^  ' 

Building    work  and  labour  done  as  a  surveyor  on  behalf  of  the  society. 

Society 

V.  The  23rd  rule  of  the  society  provided  that  all  properties  offered 

to  the  society  should  first  be  surveyed  by  two  at  least  of  the 
directors,  for  which  a  charge  should  be  made,  and  it  provided  for 
payments  to  the  surveyor  if  a  special  survey  should  be  considered 
necessary.  The  directors,  it  appeared,  had  surveyed  properties, 
and  retained  to  their  own  use  the  amount  of  the  charges  for  such 
surveys. 

The  summons  was  heard  before  Mr.  Justice  Stirling  on  the  15th 
of  May,  1888. 

T.  Lee  Boherts,  and  J.  G.  Pease,  for  the  summons  : — 

It  is  submitted  that  the  claim  which  is  made  by  the  Plaintiff 
society  arises  out  of  a  dispute  between  the  society  and  a  member 
of  it,  and  that  it  ought  to  be  referred  to  arbitration.  It  comes 
within  the  first  part  of  the  2nd  section  of  the  Building  Societies 
Act  of  1884  (47  &  48  Yict.  c.  41),  which  enacts  that  "  the  word 
'  disputes '  in  the  Building  Societies  Acts,  or  in  the  rules  of  any 
society  thereunder,  shall  be  deemed  to  refer  only  to  disputes 
between  the  society  and  a  member,  or  any  representative  of  a 
member,  in  his  capacity  of  a  member  of  the  society,  unless  by  the 
rules  for  the  time  being  it  shall  be  otherwise  expressly  pro- 
vided "  ;  and  it  is  not  a  case  which  comes  within  the  next  part  of 
the  section,  which  is  that  "  in  the  absence  of  such  express  provi- 
sion, shall  not  apply  to  any  dispute  between  any  such  society 
and  any  member  thereof,  or  other  person  whatever,  as  to  the  con- 
struction or  effect  of  any  mortgage  deed,  or  any  contract  con- 
tained in  any  document,  other  than  the  rules  of  the  society,  and 
shall  not  prevent  any  society,  or  any  member  thereof,  or  any 
person  claiming  through  or  under  him,  from  obtaining  in  the 
ordinary  course  of  law  any  remedy  in  respect  of  any  such  mort- 
gage or  other  contract  to  which  he  or  the  society  would  otherwise 
be  by  law  entitled."  The  directors  were  members  of  the  society. 
They  had  to  take  shares  to  qualify  themselves  for  the  office,  and 
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the  49th  rule  of  the  society  distinctly  states  that  "  in  case  of      C.  A. 

dispute  arising  between  the  society  and  any  members  thereof  1888 

.  .  .  it  shall  be  settled  by  arbitration."    In  WalJcer  v.  General  municipal 

Mutual  Building  Society  (1)  it  was  held  that  thou2:h  a  retired  ^ermanent 
J  J  \  /  &  Investment 

member  might  be  in  a  sense  a  creditor  he  was  still  so  far  a  BuiLDiNa 
member  as  to  be  bound  by  the  rules,  and  that  the  dispute  in 
reference  to  his  claim  to  be  repaid  his  subscriptions  must  be 
referred  to  arbitration.  The  action  in  the  Western  Suburhan  and 
Notting  Hill  Permanent  Benefit  Building  Society  v.  Martin  (2)  was 
brought  upon  a  covenant  in  a  mortgage  deed,  and  the  question 
turned  upon  the  construction  of  a  part  of  sect.  2  of  the  Act  of 
1884.  The  case  may  be  referred  to  by  the  other  side,  as  it  was 
decided  on  appeal  that  the  action  should  be  allowed  to  proceed. 
It  was,  however,  stated  that  but  for  the  section  the  dispute  must 
have  been  referred  to  arbitration.  The  claim,  or  dispute,  in  this 
case  arises  out  of  the  relation  of  the  directors  to  the  members  of 
the  society,  and  the  observations  of  Lord  Justice  Fry  in  Walker 
V.  General  Mutual  Building  Society  (3)  are  strictly  applicable. 
The  49th  rule  of  this  society  came  before  the  House  of  Lords  in 
March,  1884,  in  Municipal  Building  Society  v.  Kent  (4),  and  it  was 
held  that  the  High  Court  had  no  jurisdiction  to  entertain  an 
action  by  the  society  against  a  member  for  moneys  due  to  it 
under  covenants  in  mortgage  deeds  executed  by  the  members  as 
such  to  the  society.  The  Act  of  1884  was  passed  in  August  of 
that  year,  but  the  decision  of  the  House  of  Lords  clearly  shews 
that  disputes  arising  out  of  contracts  collateral  to  the  social  con- 
tract come  within  the  scope  of  the  rule.  On  these  grounds  the 
proceedings  in  the  action  should  be  ordered  to  be  stayed,  and  the 
claim  be  referred  to  arbitration. 

T.  WiJIes  Chitfy,  for  the  Plaintiff  society : — 

This  claim  is  not  a  dispute  within  the  first  part  of  sect.  2  of 
the  Act  of  1884,  and  the  Defendant  Richards  should  be  required 
to  put  in  his  defence  to  the  action.  He  is  the  only  one  of  the 
Defendants  who  has  not  pleaded,  but  has  taken  out  a  summons 
asking  for  a  reference.    The  claim  made  against  the  Defendants 

(1)  36  Ch.  D.  777.  (3)  36  Ch.  D.  786. 

(2)  17  Q.  B.  D.  66,  609.  (4)  9  App.  Cas.  260. 
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0.  A.  is  for  an  account  of  divers  sums  of  money  alleged  to  have  been 

1888  received  by  them,  and  which  were  in  effect  bribes  from  the  parties 

Municipal  to  whom  advances  were  made,  a  matter  wholly  extraneous  to 

INVESTMENT  ^^^^S  ^  diroctor.    The  Defendant  Richards  was  a  director  when 

Building  the  moneys  were  received ;  possibly,  but  for  beinej  a  director 
Society  j.  o 

V.        he  would  not  have  received  any.   The  moneys  were  received  and 

KicHAEDs.  society  was  charged  with  the  whole  amount  advanced  without 
any  deduction  being  made.  The  16th  section,  sub-sect.  9,  of 
the  Act  of  1874  (87  &  38  Yict.  c.  42)  is  the  one  which  applies  to 
the  rules  of  this  society,  and  which  requires  that  there  shall  be 
a  rule  "whether  disputes  between  the  society  and  any  of  its 
members,  or  any  person  claiming  by  or  through  any  member, 
or  under  the  rules,  shall  be  settled  by  reference  to  the  Court, 
Dr  to  the  Eegistrar,  or  to  arbitration."  But  here  the  directors 
are  sued  in  their  fiduciary  relation  to  the  society,  and  not  as 
directors,  and  members  of  the  society.  The  fact  of  their  being 
members  was  a  mere  accident  arising  out  of  the  17th  rule.  The 
Act  of  1884,  passed  after  the  decision  in  Municipal  Building 
Society  v.  Kent  (1),  was  intended  to  make  the  rules  plainer;  but 
the  dispute  does  not  arise  out  of  the  position  of  the  Defendants 
as  members,  but  because  they  were  directors  and  trustees.  In 
Sinden  v.  Banlcs  (2)  the  action  was  by  the  trustees  of  a  friendly 
society  formed  under  the  statute  10  Geo.  4,  c.  56,  against  their 
treasurer  for  moneys  received  by  him,  and  the  Court  refused 
to  set  aside  the  verdict  given  for  the  society.  In  Morrison  v. 
Glover  (3)  the  action  was  for  breaches  of  covenant  in  respect  of 
money  lent  on  mortgage  to  a  member  of  a  society,  and  the  Court 
held  that  as  to  some  part  of  the  claim  it  was  not  the  matter  in 
dispute  between  the  society  and  the  defendant  as  member,  but 
only  as  mortgagor,  and  that  the  society  was  not  bound  to  refer 
to  arbitration,  but  by  the  decision  in  Municipal  Building  Society 
V.  Kent  that  case  is  no  longer  law.  This  case,  however,  does 
not  arise  out  of  any  social  contract,  but  simply  in  consequence  of 
the  Defendants  having  been  directors. 

[Stieling,  J.,  referred  to  In  re  Leicester  Club  and  County  Race- 
course Company  (4),  and  asked  if  that  was  not  a  similar  case  ?] 

(1)  9  App.  Gas.  260.  (3)  4  Ex.  430. 

(2)  3  E.  &  E.  623.  (4)  30  Ch.  D.  629. 
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It  is  submitted  that  it  is  not ;  as  the  directors  are  sued  not  as      C.  A. 
members  but  in  their  fiduciary  capacity.   The  proposition  in  that 
case  is  not  disputed.    Here  the  question  is,  is  the  dispute  with  Municipal 
the  Defendant  Richards  merely  as  a  member  ?   It  will  be  a  serious  investment 
thing  to  refer  such  a  claim  as  this  to  arbitration.    The  anxiety  "Iqc^je^^" 
of  the  Defendant  Richards  is  to  prevent  the  question  being  heard 
in  public,  but  it  is  not  really  a  proper  case  for  arbitration.  He 
should  be  required  to  put  in  his  defence  to  the  action,  and  that 
will  give  him  an  opportunity  of  shewing  the  nature  of  the  dispute 
between  him  and  the  society.    The  other  Defendants  have  put 
in  their  defences  and  prefer  a  public  inquiry,  and  the  trial  will 
come  on  in  the  ordinary  course.    The  summons  should  be  dis- 
missed with  costs. 

/.  G.  Pease,  in  reply  : — 

The  Act  of  1884  was  intended  to  exclude  disputes  in  reference 
to  mortgages  and  to  the  construction  of  documents  from  the 
rules  of  the  society.  Sinden  v.  Banks  (1)  was  decided  under  the 
older  law,  and  whether  any  distinction  can  be  drawn  between 
the  position  of  a  treasurer  and  that  of  a  director  is  a  question  for 
consideration,  but  certainly  a  treasurer  has  other  duties  to  perform 
£Lnd  greater  opportunities  of  committing  frauds,  while  a  director 
is  merely  a  member  chosen  by  the  other  members  to  perform 
certain  duties.  The  secretary  is  not  required  to  be  a  member. 
He  was  one,  however,  in  this  case ;  but  the  directors  must  be 
members.  The  object  of  sect.  2  of  the  Act  of  1884  was  merely 
to  except  two  classes  of  disputes  from  arbitration — those  arising 
under  mortgages  and  out  of  contracts  other  than  those  arising 
under  the  rules,  the  decision  in  the  case  of  Municipal  Building 
JSociety  v.  Kent  (2)  being  that  every  dispute  between  members 
should  be  referred  to  arbitration.  The  meaning  of  the  section 
should  not  be  cut  down  in  any  way  and  the  reference  should  be 
allowed. 

1888.    May  17.  Stirling,  J. 

This  is  an  action  brought  by  the  Plaintiff  society  against 
former  directors  and  secretary  of  the  society.  The  object  of  it  is 
(1)  3  E.  &  E.  623.  (2)  9  App.  Cas.  260. 
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C.  A.  to  recover  from  the  Defendants  certain  sums  of  money  which  it 

1888  is  alleged  they  received ;  and  which,  by  reason  of  the  fiduciary 

Municipal  relations  existing  between  them  and  the  society,  should  not,  it  is 

^^vESTMENT  rcmaiu  in  their  hands,  but  should  be  ordered  to  be  paid  into 

Building  the  coffers  of  the  society.  The  summons  which  has  been  taken 
Society 

V.  out  by  the  Defendant  Bichards  asks  that  the  action  should  be 
stayed  upon  the  ground  that  the  legislation  on  the  subject  pro- 
vides that  the  question  in  dispute  shall  be  referred  to  arbitration. 
In  considering  whether  this  is  so  it  will  be  necessary  to  have 
regard  to  such  legislation  and  certain  decisions  of  the  Courts. 
The  course  of  legislation  has  been  that  by  the  statute  (10  Geo.  4, 
c.  56),  which  was  passed  "to  consolidate  and  amend  the  laws 
relating  to  friendly  societies,"  it  was  by  sect.  27  provided,  in 
substance,  that  provision  should  be  made  by  one  or  more  of  the 
rules  of  every  such  society  for  a  reference  to  arbitration  of  every 
matter  in  dispute  between  any  such  society  and  any  individual 
member  thereof  or  person  claiming  on  account  of  any  member, 
and  if  the  matter  in  dispute  should  be  referred  to  arbitration, 
whatever  award  should  be  made  by  the  arbitrators  should  be 
binding  and  conclusive  on  all  parties  without  any  appeal,  and 
should  not  be  removed  into  any  Court  of  Law  or  restrained  by  an 
injunction  of  any  Court  of  Equity ;  and  by  the  statute  (6  &  7 
Will.  4,  c.  32),  which  was  passed  for  the  regulation  of  benefit 
building  societies,  it  was  enacted  that  the  provisions  of  the 
10  Geo.  4,  c.  56,  and  the  4  &  5  Will.  4,  an  Act  passed  to  amend 
that  statute,  so  far  as  the  same  might  be  applicable  to  the  purpose 
of  any  benefit  building  society,  and  to  framing,  certifying,  enroll- 
ing, and  altering  the  rules  thereof,  should  extend  and  apply  to 
such  benefit  building  society  and  the  rules  thereof.  Thereafter 
there  were  many  cases  the  decisions  in  which  shew  what  was  the 
nature  of  the  dispute  which  was  to  be  referred  to  arbitration 
under  the  provisions  of  sect.  27,  and  the  leading  case  is  that  of 
Morrison  v.  Glover  (1).  That  was  a  case  where  a  building  society 
had  lent  money  to  a  member  on  mortgage  of  leaseholds  and  the 
member  covenanted  to  observe  and  fulfil  the  rules  of  the  society, 
and  to  pay  the  rent  reserved  by  the  lease.  The  society  sued  in 
respect  of  breaches  of  the  covenants,  and  the  Court  held  that  as 

0)4  Ex.  430. 
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some  part  of  the  plaintiff's  claim  was  not  a  matter  in  dispute 
between  the  society  and  the  defendant  as  member,  but  only  as 
mortgagor,  the  society  was  not  bound  to  refer  to  arbitration  the 
subject-matter  of  the  action.  The  decision  in  that  case  was 
followed  in  a  series  of  others  to  the  same  effect.  That  being  the 
state  of  the  law  the  statute  of  1874  (87  &  38  Yict.  c.  42),  "  to 
consolidate  and  amend  the  laws  relating  to  building  societies," 
was  passed,  and  that  is  the  statute  which  now  governs  building 
societies.  Sect.  16  of  that  statute  shews  what  matters  are  to  be 
set  forth  in  the  rules,  and  amongst  others  is  this  (in  the  language 
of  sub-sect.  9),  "  whether  disputes  between  the  society  and  any  of 
its  members  or  any  person  claiming  by  or  through  any  member, 
or  under  the  rules,  shall  be  settled  by  reference  to  the  Court, 
or  to  the  Kegistrar,  or  to  arbitration."  Upon  the  true  con- 
struction of  that  statute  there  arose  a  considerable  difference  of 
opinion,  which  was  finally  set  at  rest  in  the  case  of  Municipal 
Building  Societij  v.  Kent  (I)  in  the  House  of  Lords.  The  House 
consisted  of  the  Earl  of  Selborne,  Lord  Blackburn,  and  Lord 
Watson,  and  their  Lordships  did  not  agree.  The  Earl  of  Selhorne 
said  (2)  :  "  If  I  had  to  construe  the  arbitration  clause  in  these 
rules,  without  reference  to  any  statute  or  other  authority,  it 
would  certainly  appear  to  me  to  relate  to  disputes  under  the 
rules,  between  members  (in  that  character)  or  their  representatives, 
in  respect  of  their  rights  or  liabilities  as  such,  and  the  society ; 
and  not  to  questions  arising  out  of  contracts  or  special  stipulations 
in  deeds  executed  between  members  and  the  society,  and  em- 
bodying contracts  collateral  and  additional  to  the  social  contract 
though  of  a  nature  contemplated  and  authorized  by  it ;  nor  to 
any  questions  between  the  society  as  mortgagee,  and  one  of  its 
niembers  as  mortgagor,  with  reference  to  the  legal  consequences 
of,  or  rights  and  liabilities  resulting  from,  the  relation  of  mort- 
gagor and  mortgagee.  All  the  authorities  decided  under  the 
statute  which  regulated  societies  of  this  kind  before  1874  are  in 
accordance  with  that  view.  Morrison  v.  Glover  (3)  was  so  decided 
on  the  broad  ground  that  a  question  arising  out  of  breaches  of 
contract  in  a  mortgage  deed  executed  to  a  building  society  by 

(1)  9  App.  Cas.  260.  (2)  9  App.  Gas.  267. 

(3)  4  Ex.  430. 
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one  of  its  members  was  a  dispute  *  not  between  the  society  and 
the  defendant  as  a  member  of  the  society,  but  between  them  as 
mortgagor  and  mortgagee.'  "  His  Lordship  then  referred  to 
several  cases  and  to  the  history  of  the  legislation  upon  the  sub- 
ject, and  said  (1)  :  "  This  being  so,  I  cannot  assent  to  the  opinion 
that  the  decisions  under  the  earlier  Act,  so  far  as  they  depend 
upon  the  meaning  of  the  words  by  which  the  subject-matter  of 
arbitration  was  therein  defined,  are  displaced  or  rendered  inap- 
plicable by  the  use  of  words  of  either  larger  or  clearer,  or  in  any 
way  different  signification,  in  the  later  Act."  The  opinion  of  his 
Lordship  did  not  however  prevail.  The  action  in  that  case, 
brought  by  the  society,  related  to  the  enforcing  of  claims  arising 
under  covenants  in  a  mortgage  deed  executed  by  a  member  of 
the  society.  The  other  Lords  present  were  Lord  BlacJcburn  and 
Lord  Watson,  and  they  were  of  opinion  that  the  dispute  was  one 
between  the  society  and  one  of  its  members  within  the  meaning 
of  the  49th  rule  as  to  arbitration,  and  consequently  the  decisions 
of  the  Courts  below,  which  ordered  a  stay  of  the  action,  were 
affirmed  and  the  appeal  was  dismissed  with  costs.  In  that  state 
of  things  the  statute  of  1884  (47  &  48  Yict.  c.  41),  "  to  amend 
the  Building  Societies  Act,  1874,"  was  passed.  By  sect.  2  it  was 
enacted  that  "  the  word  *  disputes '  in  the  Building  Societies  Acts, 
or  in  the  rules  of  any  society  thereunder,  shall  be  deemed  to 
refer  only  to  disputes  between  the  society  and  a  member,  or  any 
representative  of  a  member  in  his  capacity  of  a  member  of  the 
society,  unless  by  the  rules  for  the  time  being  it  shall  be  other- 
wise expressly  provided;  and,  in  the  absence  of  such  express 
provision,  shall  not  apply  to  any  dispute  between  any  such  society 
and  any  member  thereof,  or  other  person  whatever,  as  to  the 
construction  or  effect  of  any  mortgage  deed,  or  any  contract 
contained  in  any  document,  other  than  the  rules  of  the  society, 
and  shall  not  prevent  any  society,  or  any  member  thereof,  or  any 
person  claiming  through  or  under  him,  from  obtaining  in  the 
ordinary  course  of  law  any  remedy  in  respect  of  any  such  mort- 
gage or  other  contract  to  which  he  or  the  society  would  otherwise 
be  by  law  entitled."  It  is  remarkable  that  that  section  follows 
very  closely  the  language  which  I  have  quoted  from  the  Earl  of 
(1)  9  App.  Cas.  271. 
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Selhornes  speech  in  the  case  of  Municipal  Building  Society  v.  C.  A. 
Kent  (1) ;  notwithstanding,  it  has  not  been  found  very  easy  to  1888 
construe  that  section.  Naturally  it  would  be  supposed  that  the  municipal 
meaning  of  the  Legislature  was  to  bring  the  law  into  the  state  J^^ve^Jment 
in  which  the  Earl  of  Selborne  supposed  it  to  be  apart  from  the  Building 
authorities  and  the  decision  of  the  House  of  Lords.  The  point 
came  before  a  Divisional  Court  of  the  Queen's  Bench  in  April, 
1886,  in  the  case  of  Western  Suburban  and  Notting  Hill  Permanent 
Building  Society  v.  Martin  (2).  In  that  case,  in  which  a  building 
society  sued  a  member  of  the  society  upon  a  covenant  contained 
in  a  mortgage  deed,  the  learned  Judges,  Mr.  Justice  Grove  and 
Mr.  Justice  Stephen,  held  that  the  dispute  was  one  between  the 
society  and  a  member  in  his  capacity  of  member  within  the  mean- 
ing of  sect.  2  of  the  Act  of  1884,  and  that  the  member  was  entitled 
to  have  referred  to  arbitration  a  dispute  as  to  whether  or  not  he 
had  paid  moneys  alleged  to  be  due  from  him  to  the  society  under 
the  mortgage  deed.  Mr.  Justice  Stephen  said  (3) :  "  The  words 
of  the  enactment  do  certainly  follow  very  closely  some  of  the 
expressions  used  by  Lord  Selborne  in  his  judgment,  and  thus 
afford  plausible  ground  for  the  argument  that  it  was  intended  to 
give  the  force  of  law  to  his  judgment ;  but  when  this  matter  is 
more  closely  considered  it  seems  to  us  that  this  is  not  its  effect. 
The  authority  of  Lord  Blackburn  and  Lord  Watson,  as  well  as 
that  of  the  late  Master  of  the  Rolls,  Sir  G.  Jessel,  may  be  quoted 
for  the  proposition  that  a  dispute  between  a  society  and  its 
mortgagor  on  a  mortgage  is  a  dispute  between  the  society  and  its 
members  as  such,  and  the  reason  which  they  give  for  that  opinion 
appears  to  us  to  be  valid.  It  accordingly  follows  that  the 
restriction  of  the  word  *  dispute  '  to  disputes  between  the  society 
and  its  members  in  their  capacity  as  such  does  not  prevent  the 
arbitration  clause  from  applying  to  this  case." 

That  decision  was  appealed  from,  and  reversed  by  the  Court  of 
Appeal,  consisting  of  the  Lord  Chancellor,  Lord  HerscheU,  Lord 
Esher,  M.R.,  and  Lord  Justice  Fry,  in  May,  1886  (4). 

Lord  HerscheU,  after  stating  the  law  and  referring  to  Lord 
Selborne  s  expressions  in  the  case  of  the  Municipal  Building 

(1)  9  App.  Cas.  260.  (3)  17  Q.  B.  D.  72. 

(2)  17  Q.  B.  D.  66.  (4)  Ibid.  609. 
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Society  v.  Kent  (1),  said  (2) :  "  In  that  state  of  the  law  the  Act  of 
1884  was  passed,  which  purports  obviously,  in  some  way  or  other, 
to  limit  the  meaning  of  the  word  *  disputes'  in  the  Building 
Societies  Acts,  and  in  the  rules  of  any  society  thereunder,  and 
which  was  to  extend  to  existing  rules  as  well  as  to  future  rules, 
as  is  clearly  shewn  by  the  proviso  at  the  end  of  the  section.  It 
appears  to  me,  with  great  deference  to  the  learned  Judges  in  the 
Court  below,  that  they  have  not  given  sufficient  weight  to  this 
fact.  I  cannot  help  thinking  that  the  section  was  passed  for  the 
purpose  of  giving  to  the  rules  that  meaning  which  Lord  Selborne 
said  that,  apart  from  the  question  of  authority,  he  should  himself 
put  upon  them.  I  do  not  think  it  is  necessary  to  decide  this  in 
the  present  case."  Then  his  Lordship  proceeded  to  decide  the 
question  before  the  Court  by  reference  to  the  clause  of  sect.  2 
which  enacts  that  "  the  word  *  disputes '  ...  in  the  absence  of 
such  express  provision,  shall  not  apply  to  any  dispute  between  any 
such  society  and  any  member  thereof,  or  other  person  whatever, 
as  to  the  construction  or  effect  of  any  mortgage  deed,  or  any  con- 
tract contained  in  any  document,  other  than  the  rules  of  the  society, 
and  shall  not  prevent  any  society,  or  any  member  thereof,  or  any 
person  claiming  through  or  under  him,  from  obtaining  in  the  ordi- 
nary course  of  law  any  remedy  in  respect  of  any  such  mortgage 
or  other  contract  to  which  he  or  the  society  would  otherwise  be 
by  law  entitled."  Lord  Esher  and  Lord  Justice  Fry  did  not 
express  any  opinion  differing  from  that  of  the  Lord  Chancellor, 
but  they  declined  to  give  or  abstained  from  giving  any  opinion 
as  to  the  meaning  of  the  earlier  part  of  the  section.  There  has 
since  been  another  decision  by  the  Court  of  Appeal  in  the  case 
of  Walke'}'^  V.  General  Mutual  Building  Society  (3),  but  it  does  not 
throw  any  great  light  upon  the  meaning  of  the  Act  of  1884. 
That  case  was  really  governed  by  the  decisions  in  cases  prior  to 
the  Act  of  1874,  with  reference  to  which  Lord  Justice  Bowen 
said  that  the  Court  was  bound  by  them,  and  "  for  this  reason,  that 
those  decisions  have  been  accepted  by  the  Courts,  and  subsequent 
legislation  has  gone  upon  the  assumption  that  the  interpretation 
so  put  upon  the  law  by  the  Courts  would  continue  to  prevail." 

(1)  9  App.  Cas.  260.  (2)  17  Q.  B.  D.  613. 

(3;  36  Ch.  D.  777,  78 i,  785. 
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That  being  the  state  of  the  decisions  by  the  Courts,  it  cannot  be      c.  A. 

said  that  at  this  moment  the  true  construction  of  sect.  2  of  the  1888 

Act  of  1884  has  been  finally  arrived  at,  but  I  think  that  the  munictpai. 

opinion  which  was  expressed  by  Lord  Eerschell  in  the  words  to  J'ermanent 
^  .  .  Investment 

which  I  have  referred  is  the  better  one,  viz.,  that  sect.  2  "  was  Building 

Society 

passed  for  the  purpose  of  giving  to  the  rules  that  meaning  which 
Lord  Selborne  said  that,  apart  from  the  question  of  authority,  he 
should  himself  put  upon  them."  The  effect  is  that  substantially 
the  law  has  been  brought  back  to  the  state  in  which  it  was  before 
the  Act  of  1874,  but  with  this  addition,  that  any  society  may  ex- 
pressly provide  by  rules  that  disputes  shall  be  referred  to  arbitra- 
tion which  could  not  be  so  referred  prior  to  the  Act  of  1874.  In 
the  present  case,  as  I  have  already  stated,  the  question  is  whether 
the  directors  and  secretary  are  bound  to  account  for  certain  sums 
which  have  come  to  their  hands.  The  17th  rule  shews  that  the 
qualification  for  each  director  shall  be  fifty  shares,  ten  of  which 
must  be  fully  paid  up  on  election,  but  the  rule  relied  on  is  the 
49th,  which  states  that  "in  case  of  dispute  arising  between  the 
society  and  any  member  thereof ....  it  shall  be  settled  by  arbi- 
tration." This  society  was  formed  before  the  Act  of  1884,  but  I 
observe  in  the  certificate  of  the  Kegistrar  of  Building  Societies 
that  the  rules  of  the  society  were  in  February,  1886,  altered. 
That  was  some  time  after  the  passing  of  the  Act  of  1884.  The 
alterations  are  included  in  the  official  copies  of  the  rules,  and  it 
appears  that  the  society  did  not  take  the  advantage  which  they 
might  have  done  of  altering  the  rules  in  this  respect.  That  being 
the  position  of  the  matter,  I  think  I  am  bound  to  take  notice  of 
the  case  of  Sinden  v.  Banks  (1),  which  was  decided  in  February, 
1861.  There  the  plaintiffs  were  trustees  of  a  friendly  society 
which  was  formed  under  the  statute  of  10  Ceo.  4,  c.  56.  The  de- 
fendant was  the  treasurer.  He  resigned  his  office  in  April,  1856. 
The  action  was  commenced  to  recover  from  him  the  sum  of  £30, 
the  balance  of  moneys  received  by  him  in  May,  1853,  as  treasurer. 
The  jury  returned  a  verdict  for  the  plaintiffs,  and  the  learned 
Judge  gave  the  defendant  leave  to  move  to  set  it  aside  and 
enter  the  verdict  for  him  instead.  The  arguments  upon  the 
rule,  which  was  obtained  for  the  defendant,  were  heard  before 

(1)  3  E.  &  E.  623. 
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Mr.  Justice  Cromjpton  and  Mr.  Justice  Kill,  and  they  discharged 
the  rule.  In  this  case  I  have  to  deal  with  a  claim  made  against 
the  directors  and  secretary  of  the  society  which  does  not  arise- 
simply  out  of  their  relationship  as  members,  but  arises  out  of 
an  obligation  cast  upon  them  by  reason  of  their  standing  in  a 
fiduciary  relation  to  the  ordinary  members,  and  I  do  not  think 
that  I  can  distinguish  between  their  position  and  that  of  the 
treasurer  in  Sinden  v.  Banks  (1).  I  adopt,  as  applicable  to  this 
case,  the  words  of  Mr.  Justice  Hilly  where  he  said  (2) :  "  I  think  that 
we  should  strain  the  language  of  the  legislature  far  beyond  its 
natural  meaning,  if  we  held  that  the  claim  of  a  society  upon  its 
treasurer  for  misappropriating  and  keeping  in  his  hands  the- 
moneys  of  the  society,  is  a  dispute  between  the  society  and  one- 
of  its  members,  within  the  meaning  of  "  the  enactment. 

And  to  that  language  I  wish  to  make  this  addition,  that  in 
cases  of  this  sort  it  may  well  be  that  a  society  would  wish  to  pre-^ 
serve  the  remedy  by  action  against  persons  who  have  deprived 
them  of  moneys  which  ought  to  be  in  the  society's  hands.  In 
such  an  action  the  plaintiffs  have  certain  powers,  in  respect  of 
discovery  and  other  proceedings  before  the  trial  in  Court,  which 
might  be  considered  by  the  society  to  be  much  more  effective 
than  any  proceedings  which  could  be  taken  in  an  arbitration.  It 
was  and  is  within  the  power  of  the  Plaintiff  society  to  alter 
their  rules  so  as  to  make  them  embrace  a  dispute  of  this  descrip- 
tion ;  but  of  that  power  they  have  not  chosen  to  avail  themselves^ 
possibly  for  the  reason  I  have  just  suggested ;  and  I  am  of 
opinion  that  I  ought  not  to  order  a  stay  of  the  proceedings  in 
the  action,  but  allow  the  Plaintiff  society  to  pursue  them  in  t he- 
ordinary  way. 

T.  F.  M. 


Richards  appealed,  and  the  appeal  was  heard  on  the  4th  of 
July,  1888. 

T.  Lee  BobertSf  for  the  appeal : — 

The  claim  is  for  fees  which  Richards  received  under  rule  23. 
Such  a  claim  is  a  dispute  by  the  society  with  a  member  in  his 
character  of  member:  In  re  Leicester  Club  and  County  Racecourse 
(1)  3  E.  &  E.  623.  (2)  3  E.  &  E.  633. 
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Company  (1).    But  if  not,  it  is  a  dispute  between  the  society  and  C.  A. 

a  member  as  to  the  effect  of  rule  23,  i.e.,  as  to  the  effect  of  a  1888 

contract  contained  in  the  rules,  and  therefore,  according  to  the  municipal 
Act  of  1884,  s.  2,  the  dispute  is  one  to  be  referred  to  arbitration : 

Municipal  Building  Society  v.  Kent  (2).    It  was  held  in  Walker  Building 

V.  General  Mutual  Building  Society  (3)  that  a  dispute  very  similar  v. 


to  this  must  be  referred  to  arbitration,  and  the  observations  of 
Lord  Herschell  in  Western  Suhurhan  and  Noiting  Hill  Permanent 
Benefit  Building  Society  v.  Martin  (4)  are  in  favour  of  arbitration. 

Le  RicJie,  for  some  of  the  co-Defendants. 

T.  Willes  CJiitty,  for  the  society,  was  not  called  upon. 

Cotton,  L.J. : — 

This  is  an  application  by  way  of  appeal  by  a  former  director 
of  a  building  society,  seeking  to  stay  an  action  brought  by  the 
society  against  him  and  other  former  directors,  and  to  have  the 
matters  in  dispute  referred  to  arbitration.  He  urges  that  the 
dispute  is  between  the  society  and  him  in  his  capacity  of  a 
member,  and  in  support  of  this  he  relies  upon  In  re  Leicester  Cliib 
and  County  Racecourse  Company,  where  Mr.  Justice  Pearson  held, 
that  fees  payable  to  a  director,  who  was  by  the  rules  obliged 
to  be  a  member,  were  payable  to  him  in  his  character  of  a  mem- 
ber. I  am  of  opinion  that  that  decision  does  not  bear  on  the 
present  case.  The  questions  raised  by  the  statement  of  claim  are 
not  questions  as  to  payment  of  directors'  fees ;  the  case  made  is 
that  the  directors  improperly  received  and  retained  sums  of 
money  belonging  to  the  company,  which  they  ought  not  to  have 
received,  or  ought  to  have  paid  over  to  the  society.  It  is  a  case 
where  the  society  could  not  know  anything  as  to  the  amounts 
received,  and  the  case  is  not  a  suitable  one  to  be  referred  to  an 
arbitrator.  The  Act  does  not  provide  that  a  case  such  as  this 
shall  be  so  referred.  The  Act  of  1884  (47  &  48  Yict.  c.  41),  s.  2, 
enacts  that  "  the  word  *  disputes '  in  the  Building  Societies  Acts,  or 
in  the  rules  of  any  society  thereunder,  shall  be  deemed  to  refer 

(1)  30  Ch.  D.  629.  (3)  36  Ch.  D.  777. 

(2)  9  App.  Gas.  260.  (4)  17  Q.  B.  D.  609,  612. 
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only  to  disputes  between  the  society  and  a  member,  or  any  repre- 
sentative of  a  member  in  his  capacity  of  a  member  of  the  society, 
unless  by  the  rules  for  the  time  being  it  shall  be  otherwise  ex- 
pressly provided ;  and,  in  the  absence  of  such  express  provision, 
shall  not  apply  to  any  dispute  between  any  such  society  and  any 
member  thereof,  or  other  person  whatever,  as  to  the  construction 
or  effect  of  any  mortgage  deed,  or  any  contract  contained  in  any 
document,  other  than  the  rules  of  the  society  .  .  .  ."  This  action 
does  not  proceed  against  the  Appellant  in  his  capacity  of  a  mem- 
ber, but  as  being  in  a  fiduciary  position  and  having  received 
moneys  for  which  he  ought  to  account,  nor  does  it  proceed  upon 
any  question  as  to  the  construction  of  the  rules,  but  upon  the 
general  law  that  a  man  shall  not  be  allowed  to  receive  and  keep 
moneys  which  do  not  belong  to  him.  There  is  no  affidavit  by 
the  Appellant  that  the  fees  for  surveying  are  the  only  moneys  to 
which,  so  far  as  concerns  him,  this  action  relates.  I  am  of  opinion 
that  the  appeal  fails. 


BowEN,  L.J. : — 

I  am  of  the  same  opinion  and  have  nothing  to  add. 


Fry,  L.J.  :— 
I  entirely  agree. 

Solicitors  :  G.  A.  Buss ;  Kent,  Mills  &  Go. ;  Le  Biche  &  Norman, 


H.  C.  J. 
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C.  A. 


Will — Limitation  to  "every  other  Son  or  Sons^' — Eldest  Son  excluded — 
"  Begotten  and  to  he  begotten.^^ 


[1886    L.  726]. 


1887 
STIRLINGJ. 
May  7,  10,  14. 

0.  A. 


A  testator  devised  real  estate  to  his  second  son  for  life,  witli  remainder  1888 
to  his  first  and  other  sons  in  tail  male ;  with  remainder  to  the  testator's    j^iy  24,  25. 

third  son  for  life,  with  remainder  to  his  first  and  other  sons  in  tail  male ;   

with  remainder  to  the  testator's  fourth,  fifth  and  every  other  son  and  sons 
to  be  begotten,  born,  or  en  ventre  sa  mere  at  the  time  of  his  decease, 
successively  in  tail  male ;  with  remainder  to  the  testator's  daughters 
begotten  or  to  be  begotten  equally  as  tenants  in  common  in  tail.  All  the 
testator's  sons  except  the  eldest  having  died  without  issue  male  the  eldest 
son  claimed  the  estate  : — 

Beld  (affirming  the  decision  of  Stirling,  J.),  that,  having  regard  to  the 
various  limitations  of  the  will,  the  eldest  son  was  excluded  from  taking 
under  the  expression  "  every  other  son." 

Although  the  words  "  to  be  begotten  "  do  not  in  their  primary  legal 
sense  point  to  futurity,  yet  they  will  be  held  to  do  so  if  such  an  intention 
can  be  gathered  from  the  will. 

Langston  v.  Lavgston  (1)  and  In  re  Blake  (2)  distinguished. 

This  was  an  action  brought  by  Wadham  Locke,  the  eldest  son 
of  the  late  Wadham  Locke,  for  a  declaration  that  according  to  the 
true  construction  of  his  father's  will  he  was  entitled  to  the  man- 
sion-house and  estate  called  Bowdeford,  in  the  county  of  Wilts. 

By  his  will,  dated  the  8th  of  October,  1829,  Wadham  Locke 
devised  his  mansion-house  called  Bowdeford,  with  certain  lands 
therein  mentioned,  to  two  trustees  and  their  heirs  to  the  use  of 
his  wife  during  widowhood,  and  after  her  decease  or  second 
marriage  to  the  use  of  his  second  son  Francis  A.  8.  Locke  and  his 
assigns  for  his  life,  without  impeachment  of  waste,  with  remainder 
to  the  use  of  trustees  to  preserve  contingent  remainders,  and 
after  his  death  to  the  use  of  the  first,  second  and  every  other 
son  of  the  body  of  his  said  second  son  in  tail  male,  with  re- 
mainder to  similar  uses  in  favour  of  the  testator's  third  son  John 
Locke  for  his  life,  and  after  his  death  of  his  first  and  other  sons 
in  tail  male,  with  remainder  in  the  following  words,  "  And  for 
default  of  such  issue  to  the  use  of  my  fourth,  fifth  and  all  and 


(1)  8  Bli.  (N.S.)  167 ;  2  CI.  &  F.  194. 


(2)  19  W.  E.  765. 
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0.  A.      every  other  son  and  sons  of  my  body  on  the  body  of  my  said  wife 
1888       to  be  begotten,  born,  or  en  ventre  sa  mere  at  the  time  of  my 
^^^^      decease,  severally,  successively,  and  in  remainder  one  after 
^  'V'        another,  as  they  and  every  of  them  shall  be  in  seniority  of  age 

  '    and  priority  of  birth,  and  of  the  several  and  respective  heirs 

male  of  the  body  and  bodies  of  all  and  every  such  son  and  sons 
lawfully  issuing,  the  elder  of  such  son  and  sons  and  the  heirs 
^  male  of  his  body  to  be  always  preferred  and  to  take  before  the 
younger  of  such  son  and  sons  and  the  heirs  male  of  his  and  their 
body  and  bodies  issuing ;  and  for  default  of  such  issue  to  the 
use  of  all  and  every  my  daughter  and  daughters  on  the  body  of 
my  said  wife  begotten,  or  to  be  begotten,  born,  or  en  ventre  sm 
mere  at  the  time  of  my  decease,  to  be  equally  divided  between 
them  share  and  share  alike,  to  take  as  tenants  in  common  and 
not  as  joint  tenants,  and  the  several  and  respective  heirs  of  the 
body  and  bodies  of  all  and  every  such  daughter  and  daughters 
lawfully  issuing,"  with  cross  remainders  between  them,  and  with  an 
ultimate  limitation  to  the  use  of  the  testator's  right  heirs.  The 
testator  also  devised  certain  specific  freehold  and  leasehold  estates 
to  his  son  Francis  A,  8.  Locke  absolutely ;  and  then  devised 
certain  other  real  estates  to  trustees  for  500  years,  and  subject 
thereto  to  the  use  of  his  son  Francis  A.  S,  LocJce  for  life,  and  after 
his  death  to  the  use  of  his  first  and  other  sons  successively  in  tail 
male,  and  for  default  of  such  issue  upon  the  same  uses  as  were 
thereinbefore  declared  concerning  the  mansion-house  and  lands  at 
Bowdeford.  The  trusts  of  the  term  of  500  years  were  declared  to 
be  to  raise  in  aid  of  his  personal  estate  portions  of  £6000  each 
by  way  of  mortgage  for  all  his  children,  whether  born  or  en  ventre 
sa  mere  at  the  time  of  his  decease,  other  than  and  except  his  eldest 
son  Wadham  Locke  and  his  said  other  sons  Francis  A.  S.  Locke  and 
John  Locke  who  were  (as  the  testator  stated)  all  otherwise  pro- 
vided for,  to  be  paid  to  such  of  them  as  should  be  sons  at  twenty- 
three,  and  to  such  of  them  as  should  be  daughters  at  twenty-one 
or  marriage.  The  testator  also  made  provision  for  the  main- 
tenance of  his  children  during  their  minorities,  and  gave  a 
specific  bequest  to  his  third  son  John;  and  bequeathed  his 
residuary  personal  estate  to  his  trustees  upon  trust  for  conversion 
and  payment  of  his  debts  and  legacies,  and  then  upon  the  same 
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trusts  as  the  moneys  directed  to  be  raised  under  the  term  of  C.  A. 
oOO  years.  Other  details  of  the  will  are  referred  to  in  the  judg-  1888 
ment  of  Mr.  Justice  Stirling.  Locke 

The  testator  died  on  the  21st  of  October,  1835.    His  wife  sur-  Dg^Lop 

vived  him,  and  died  on  the  6th  of  July,  1838.    He  left  eight   

children,  namely,  the  Plaintiff,  Wadham  LocJce,  who  was  his  eldest 
son,  the  said  Francis  A.  S.  Locke,  and  John  Locke,  and  five 
daughters,  all  of  whom  were  living  at  the  date  of  his  will. 

Francis  A.  S.  Locke  died  on  the  6th  of  January,  1885,  and  John 
Locke  on  the  13th  of  February,  1886.  Both  of  them  died  without 
issue  male. 

Two  of  the  daughters  were  dead,  one  of  whom  had  left  male 
issue. 

The  Plaintiff  claimed  the  Rowdeford  estate  as  tenant  in  tail 
under  the  devise  to  "  my  fourth,  fifth,  and  all  and  every  other 
the  son  and  sons  of  my  body  on  the  body  of  my  said  wife  to  be 
begotten,  born,  or  en  ventre  sa  mere  at  the  time  of  my  decease,  &c." 
The  Defendants  were  persons  claiming  under  the  testator's 
daughters. 

The  action  came  on  for  hearing  before  Mr.  Justice  Stirling  on 
the  7th  of  May,  1887. 

Pearson,  Q.C.,  and  Waggett,  for  the  Plaintiff. 

Eastings,  Q.C.,  and  Vernon  B.  Smith,  for  the  Defendants. 

Stirling,  J.  (after  stating  the  material  portions  of  the  will  of 
Wadham  Locke,  proceeded  as  follows) : — 

At  the  date  of  the  will  the  testator  had  three  sons,  all  of  them 
had  attained  twenty-one,  the  second  and  third,  Francis  and  John, 
being  unmarried,  and  at  the  same  date  he  had  also  five  daughters, 
none  of  whom  were  married,  the  youngest  being,  I  think,  about 
twelve  years  old.  I  confess  upon  reading  the  whole  of  the  will, 
that  if  I  had  not  to  pay  regard  to  the  authorities,  to  which  of 
course  I  am  bound  to  have  regard,  I  should  say  that  the  meaning 
of  it,  construed  simply  as  an  ordinary  document  in  the  English 
language,  would  appear  to  be  tolerably  plain.  The  testator  takes 
notice  of  the  state  of  his  family.    He  says  expressly  in  one  of 
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0.  A.       the  passages  which  I  have  read  that  he  has  only  three  sons,  but 
1888       at  the  same  time  he  contemplates  the  possibility  of  his  having 
Locke      others.    He  refers  to  the  fact  that  he  has  daughters,  and  he  con- 
DuNLOP     templates  that  he  may  have  others.    In  speaking  of  the  children 
sti^H^  J         whom  he  provides  by  means  of  the  500  years'  term,  and  out 

  of  the  residuary  personal  estate,  he  uses  this  language — he  gives 

portions  to  such  of  them  as  shall  be  sons,  and  says,  should  I 
have  any  son  hereafter,  I  having  at  present  only  the  three,  at  their 
respective  ages  of  twenty- three  years,"  and  then  speaking  of  the 
daughters  he  gives  portions  to  such  of  them  "  as  are  or  shall  be 
daughters  at  their  respective  ages  of  twenty-one  years  or  days  of 
marriage."  The  language  in  which  he  speaks  of  the  sons  is  un- 
mistakably language  importing  futurity,  and  this  seems  all  the 
more  forcible  when  it  is  contrasted  with  the  language  in  that 
part  of  the  will  in  which  he  speaks  of  such  of  them  as  are  or 
,  shall  be  daughters.  Then  he  says  the  three  sons  are  otherwise 
provided  for.  It  is  remarkable  that  the  will  contains  no  provi- 
sion whatever  in  terms  for  the  eldest  son.  If  the  limitations  in 
favour  of  the  first-mentioned  son  Francis  and  his  sons  had  taken 
effect,  and  the  estate  tail  created  in  the  sons  of  Francis  had  been 
barred,  the  eldest  son  would  have  taken  nothing  at  all.  So  that 
he  must  have  considered  the  eldest  son  amply  provided  for  by 
property  outside  the  will  altogether.  We  know,  in  point  of  fact, 
that  the  eldest  son  was  entitled  in  remainder  to  large  settled 
estates  to  the  annual  value  of  something  like  £1700  a  year. 
Then,  as  regards  the  other  two  sons  to  whom  he  gives  nothing 
out  of  his  personal  estate,  or  out  of  the  term  of  500  years,  he 
does  make  provisions  for  them  by  will,  and  we  do  not  know  of 
any  provision  outside  the  will  for  them.  To  the  second  son 
Francis  he  gives  a  first  estate  for  life  in  the  property  which  is 
now  in  question.  He  also  gives  him  a  first  estate  for  life  in  the 
property  which  is  subject  to  the  500  years'  term,  and  he  gives 
him  specifically  certain  real  estate,  the  value  of  which  we  do 
not  know.  Then  he  provides  for  John,  the  third  son,  by  giving 
him  personalty,  which  is  stated  on  the  face  of  the  will  to  be 
over  £6000,  and  in  addition  certain  leaseholds.  To  the  future 
children,  including  the  fourth  and  other  sons,  for  whom  he  pro- 
vides out  of  the  term  of  500  years  and  out  of  the  personalty. 
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he  gives  £6000  each.  That  being  so,  when  we  turn  to  the  0.  A, 
limitations  in  question,  and  remember  that  Francis  and  John  at  1888 
that  time  were  unmarried,  and  therefore  that  the  words  "  to  be  Lockb 
begotten,"  when  used  in  the  limitations  to  their  sons,  are  used  d^^lop 
not  inconsistently  with  their  importing  futurity,  when  we  find 
that  he  gives  in  default  of  issue  of  Francis  and  John,  "  to  the  use 
of  my  fourth,  fifth,  and  all  and  every  other  of  the  son  and  sons 
of  my  body  on  the  body  of  my  said  wife  to  be  begotten,"  and 
when  we  find  that  the  limitation  in  favour  of  the  daughters  is 
"  to  the  use  of  all  and  every  my  daughter  and  daughters  on  the 
body  of  my  said  wife  begotten  or  to  be  begotten,"  and  when  we 
find  that  in  providing  for  his  younger  children  out  of  his  resi- 
duary personal  estate,  and  out  of  the  term  of  500  years,  he  has 
distinct  regard  to  the  fact  that  he  has  no  other  sons  than  those 
three,  and  uses  language  which  unmistakably  imports  futurity 
in  providing  for  sons,  it  seems  to  me  that,  upon  the  will  itself, 
without  anything  more,  and,  as  I  say,  if  regard  were  not  had  to 
the  authorities,  one  would  come  to  the  conclusion  that  the  words 
"  to  be  begotten  "  in  the  limitation  to  the  fourth  and  fifth  and 
all  and  every  other  son  and  sons  of  the  body,  did  import  futurity, 
and  therefore  that  he  meant  to  include  under  that  limitation  the 
future  sons  only,  and  did  not  intend  to  include  in  it  the  eldest 
son  of  all.  Upon  the  assumption  which  the  testator  evidently 
made,  that  the  eldest  son  was  already  well  provided  for  outside 
the  will,  the  whole  of  that  provision  would  be,  it  seems  to  me, 
plain,  intelligible,  and  rational.  Now,  the  limitations  in  favour 
of  the  sons  of  Francis  and  John  have  not  taken  effect;  they  are 
both  dead,  and  the  question  is,  whether  the  Plaintiff,  who,  as  I 
say,  is  the  eldest  son  of  the  testator,  can  take  under  that  limita- 
tion to  the  "  fourth,  fifth,  and  all  and  every  other  son  and  sons  of 
my  body  on  the  body  of  my  wife  to  be  begotten,"  or  not. 

It  is  contended  on  his  behalf  that  the  words  "  to  be  begrotten  " 
have  a  strict  legal  signification,  and  that,  as  it  is  put  in  the 
old  books,  the  words  procreatis  and  procreandis  mean  the  same 
thing;  that  he  is  another  son  of  the  testator,  and  therefore  is 
entitled  under  that  limitation.  Upon  that,  without  dealing  with 
any  authorities,  there  seem  to  be  two  remarks.  In  the  first  place, 
although,  no  doubt,  the  Plaintiff  is  another  son  of  the  testator, 


392 


CHANCEEY  DIVISION.  [VOL.  XXXIX. 


C.  A.      and  although  it  may  be  that  he  is  capable  of  taking  under  that 
1888       description,  yet  when  we  find  limitations  first  of  all  to  the  second 
Locke      son,  and  then  to  the  third  son,  and  then  this  limitation  to  the 
DuNLOp.    "fourth,  fifth,  and  every  other  son,"  the  words  "  other  son  "  are  not 
stkii^  J  appropriate  words  for  a  gift  in  favour  of  the  eldest  son. 

  Although  it  may  be  under  those  words  "  every  other  son  "  the 

eldest  son  may  take  if  there  is  an  indication  of  intention  to 
that  effect  to  be  found  in  the  other  parts  of  the  will,  or  even  if 
there  is  nothing  to  be  found  in  the  will  to  the  contrary,  yet  it 
would  seem  a  priori,  and  in  the  absence  of  decision,  to  be  a  con- 
struction which  would  yield  to  an  expression  of  intention  to  a 
contrary  effect  to  be  deduced  from  the  other  parts  of  the  will. 
Then,  secondly,  that  construction  in  favour  of  the  Plaintiff 
appears  to  me  to  be  open  to  this  observation.  The  limitation 
which  I  have  read  is  followed  by  this  direction,  "  The  elder  of 
such  son  and  sons  and  the  heirs  male  of  his  body  to  be  always 
preferred  and  to  take  before  the  younger  of  such  son  and  sons 
and  the  heirs  male  of  his  and  their  body."'  So  that  if,  under 
the  limitation  in  favour  of  all  and  every  other  son  and  sons, 
the  eldest  son  comes  in,  it  seems  to  me  that  the  logical  conse- 
quence is,  that  he  and  his  issue  must  come  in  before  the  fourth. 
Now,  it  is  very  difScult  to  find  any  intelligible  reason  for  that. 
He  gives  the  estate  unquestionably  to  the  third  son  in  priority 
to  the  eldest ;  the  provision  in  favour  of  the  third  son  is  shewn 
on  the  face  of  the  will  to  be  more  than  £6000,  which  is  the  pro- 
vision that  he  makes  for  the  fourth  son.  I  confess  I  see  no 
reason  why  he  should  desire  to  put  in  the  eldest  son,  for  whom 
by  the  will  he  makes  no  provision  at  all,  and  whom  he  seems  to 
treat  as  amply  provided  for  outside  the  will,  in  front  of  the  fourth 
son,  for  whom  he  provides  £6000,  and  yet  after  the  third^son,  for 
whom  he  makes  a  larger  provision.  That  is  a  result  which  tends 
to  shew  caprice  on  the  part  of  the  testator.  No  doubt  there  is 
this  observation  to  be  made,  which  was  made  in  the  argument, 
that  in  some  respects  the  will  is  capricious,  for  it  is  to  be  observed 
that  the  limitations  after  the  death  of  Francis  and  after  the  death 
of  John  are  to  their  sons  in  tail  male  only,  so  that  daughters  of 
Francis  and  John  are  cut  out,  while,  when  we  come  to  the  limita- 
tions to  the  daughters  of  the  testator,  the  limitation  is  to  them  in 
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tail  general.  Still  the  third  and  fourth  sons  would  seem  to  be  so 
nearly  in  the  same  position  that  a  construction  which  makes  a 
difference  between  them  renders  the  will  in  that  respect  capri- 
cious and  unintelligible.  Upon  that  ground  also  I  should  say 
that,  if  the  rules  of  the  Court  permit  of  it,  the  construction  which 
would  give  the  estate  to  the  Plaintiff  is  a  less  natural  and  in- 
telligible construction  than  that  which  gives  the  estate  to  the 
Defendants. 

But,  of  course,  I  cannot  deal  with  the  case  apart  from  the 
authorities,  more  especially  as  I  am  dealing  with  limitations  of 
real  estate,  and  to  them  I  must  now  turn.  But,  in  the  first 
place,  and  before  I  deal  with  those  which  were  cited,  I  should 
like  to  refer  to  a  rule  laid  down  in  the  case  of  Abbott  v.  Middle- 
ton  (1),  and  repeated  by  Lord  Cairns  in  his  address  to  the 
House  of  Lords  in  the  case  of  Bathurst  v.  Errington  (2).  Lord 
Cranivorth  says :  and  Lord  Cairns  repeats :  "  Where  by  acting 
on  one  interpretation  of  the  words  used  we  are  driven  to  the 
conclusion,  that  the  person  using  them  is  acting  capriciously, 
without  any  intelligible  motive,  contrary  to  the  ordinary  mode 
in  which  men  in  general  act  in  similar  cases,  there,  if  the 
language  admits  of  two  constructions,  we  may  reasonably  and 
properly  adopt  that  which  avoids  these  anomalies,  even  though 
the  construction  adopted  is  not  the  most  obvious,  or  the  most 
grammatically  accurate.  But  if  the  words  used  are  unam- 
biguous, they  cannot  be  departed  from  merely  because  they  lead 
to  consequences  which  we  consider  capricious  or  even  harsh 
and  unreasonable."  So  that  the  rule  of  the  Court  is  this,  that  if 
we  find  language  in  a  will  which  is  capable  of  being  used  in 
what  I  may  call  a  primary  and  secondary  sense,  and  if  we  find 
that  the  primary  meaning,  if  applied,  gives  a  construction  which 
would  lead  to  the  conclusion  that  the  person  using  it  is  acting 
capriciously  and  without  intelligible  motive,  and  contrary  to  the 
ordinary  mode  in  which  men  generally  act  in  similar  cases,  then 
we  may  adopt  the  second ;  and  a  fortiori  it  follows  that,  if  by 
adhering  to  the  primary  sense  of  the  words  we  come  to  the  con- 
clusion that  the  testator  is  acting  in  the  ordinary  mode  in  which 
men  generally  act  in  similar  cases,  and  his  will  is  intelligible 


(1)  7  H.  L.  C.  68,  89. 
Vol.  XXXIX. 
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0.  A.      and  devoid  of  caprice,  it  is  the  duty  of  the  Court  to  adhere  to 
1888       that  primaiy  signification.    The  first  case  which  was  cited,  and  I 
Locke     think  on  the  ^A  hole  that  which  was  most  relied  on,  was  the  case 
of  Langston  v.  Langston  (1).    There  the  testator  "devised  his 
manors  and  hereditaments  to  trustees  upon  trust  to  convey  the 
same  to  the  use  of  J.  R.  L.  (his  eldest  son)  for  life ;  with  remainder 
to  trustees  to  preserve  contingent  remainders ;  with  remainder  to 
the  use  of  the  second,  third,  fourth,  fifth,  and  all  and  every  other 
the  son  and  sons  of  the  body  of  /.  11.  L.  severally  and  successively 
in  seniority  of  age  and  priority  of  birth  in  tail  male."    So  that 
there  was  no  remainder  in  terms  to  the  use  of  the  first  son  in 
tail,  and  the  question  w^as  whether  the  first  son  did  take.  The 
case  is  a  loug  one  as  reported,  it  was  carefully  goue  into  upon 
the  argument,  and  I  shall  not  go  through  the  whole  of  it ;  but  I 
may  refer  to  this,  that  Lord  Brougham,  the  Lord  Chancellor,  in 
giving  judgment  (2),  gives  four  special  reasons  for  his  judgment 
founded  on  other  parts  of  the  will  than  those  which  he  was 
called  upon  to  construe.    First  of  all,  after  referring  to  the  fact 
that  he  had  looked  at  the  draft  and  found  out  a  mistake,  and 
saying  that  he  laid  that  entirely  out  of  view,  and  it  formed 
no  part  of  the  ground  on  which  he  gave  judgment,  he  says: 
"  Anybody  who  reads  this  will  cannot,  if  he  has  his  senses  about 
him,  doubt  that  some  mistake  must  have  happened  ;  and  that  is  a 
legitimate  ground  in  construing  an  instrument,  because  that  is 
a  reason  derived  not  dehors  the  instrument,  but  one  for  which  you 
have  not  to  travel  from  the  four  corners  of  the  instrument  itself." 
Well,  in  the  present  case  that  reason  does  not  apply,  because  I 
do  not  see  any  ground  for  even  suspecting  the  existence  of  any 
mistake.    The  next  ground  which  he  uses  is  this,  that  where  the 
testator  really  meant  to  exclude  a  child,  or  an  eldest  child,  he 
knew  how  to  do  it.    That  remark  does  apply  in  the  present  case, 
because  the  testator,  when  he  is  dealing  with  the  distribution  of 
his  personal  estate,  and  with  the  moneys  coming  into  the  term  of 
500  years,  does  use  positive  words  of  exclusion  in  regard  to  the 
eldest  son ;  so  far  that  is  an  observation  in  favour  of  the  Plain- 
tiff.   Then  he  goes  to  this,  that  he  finds  there  are  eight  terms  of 
years  provided  for  by  the  instrument,  and  that  the  existence  of 
(1)  2  CI.  &  F.  194.  (2)  2  CI.  &  F.  240,  244,  246. 
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an  eldest  son  of  /.  S.  L.,  the  person  mentioned,  would  defeat  all  0.  A, 
those  eight  terms,  yet  it  was  said  that  no  provision  was  made  for  1888 
him.  Of  course,  that  is  a  special  reason  which  has  no  application  Lookb 
in  the  present  case.  Then  he  goes  to  the  fourth  special  reason,  j^unlop 
which  arises  from  the  provision  made  for  younger  sons  or 
daughters.  After  the  limitation  in  favour  of  the  first,  second, 
third,  fourth,  fifth,  and  all  and  every  other  the  son  and  sons  of 
the  body  of  /.  H,  L.,  there  is  a  remainder  to  the  daughters,  and 
there  was  a  provision  for  raising  portions  to  the  amount  of 
£25,000,  in  case  of  there  being  one  daughter,  for  that  daughter. 
Upon  that  the  Lord  Chancellor  remarks  :  "  It  thus  appears  that 
this  monstrous  conclusion  indisputably  follows,  that  if  there  were 
one  son  and  one  daughter,  then  there  is  to  be  charged  £25,000 
upon  the  daughter's  estate  for  the  behoof  of  that  daughter  her- 
self." He  says  that  that  is  a  result  which  shews  that  it  is  almost 
impossible  that  that  could  have  been  intended.  Then  we  come 
to  the  passage  upon  which  reliance  was  no  doubt  very  properly 
placed  on  behalf  of  the  Plaintiff.  He  says  this :  "  I  wish  to  say 
a  word  respecting  the  force  of  the  term  upon  which  the  argument 
for  the  appellant  mainly  rests,  the  word  *  other.'  It  is  said  that, 
if  you  can  construe  an  instrument  without  supplying  anything, 
omitting  out  anything,  but  upon  its  own  terms,  unaltered,  un- 
added  to,  undiminished,  you  had  better  do  so,  as  it  is  safer  to 
take  these  terms  than  to  introduce  others.  I  agree  with  that 
proposition.  Now  it  does  so  happen  that,  if  you  take  these 
terms  as  they  are  here,  and  neither  alter,  nor  add  to  nor  diminish 
them,  the  words  themselves  that  exist  upon  the  face  of  the  will 
are  sufficient  to  carry  an  estate  tail  in  the  first  instance  to  Henry 
Langston,  and  to  support  all  the  terms  and  other  limitations. 
But  it  is  said  by  the  Court  of  King's  Bench  and  by  the  appel- 
lant, that  *  other '  always  means  *  younger,'  *  posterior ';  and  no 
doubt  I  leaned  at  first  towards  that  view  of  the  subject.  It  is  a 
very  plausible  argument,  and  it  is  true  in  point  of  fact.  If  any- 
body were  to  say  first,  second,  third,  fourth,  and  other  sons,  it 
must  mean  the  sons  after  the  fourth ;  but  why  does  *  other '  mean 
the  sons  after  the  fourth  ?  It  is  because  you  have  before  enu- 
merated all  that  come  before  the  fourth,  for  you  have  said  first, 
second,  third,  and  fourth.    But  suppose  I  had  just  happened  to 
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have  omitted  the  first,  and  instead  of  saying  first,  second,  third,, 
fourth,  and  other  sons — suppose  I  had  said,  *  To  my  second,  third,, 
fourth,  and  other  sons,'  leaving  out  the  first,  then  it  is  perfectly 
clear  that  '  other  '  no  longer  is  of  necessity  confined  to  the  fifth,, 
sixth,  and  seventh,  but  '  other '  there  ex  vi  termini  includes  the 
first,  because  the  first  is  literally  the  one  who  answers  the  descrip-^ 
tion  of  something  other  than  the  second,  third,  and  fourth.  The- 
word  *  other'  would  then  just  as  grammatically,  as  accurately, 
as  strictly,  and  as  correctly  describe  the  eldest  son,  as  it  wouldi 
describe  the  fifth,  sixth,  or  seventh  son,  because  the  eldest  son  is 
a  son  other  than  the  second,  other  than  the  third,  other  than  the- 
fourth."  No  doubt  that  case  is  an  authority  for  saying  that  an 
eldest  son  may  take  under  the  words  "other  son."  In  the  case 
oiLangston  v.  Langston  (1)  the  Lord  Chancellor,  as  I  have  already- 
said,  found  in  other  parts  of  the  will  grounds  for  saying  that 
there  was  an  intention  that  that  should  be  the  case.  He  does  not 
decide,  although  I  think  he  rather  implies  it,  that  if  there  was 
nothing  in  the  will  to  the  contrary  the  same  would  be  the  result. 
I  think  the  true  conclusion  to  be  drawn  from  that  case  and  the- 
cases  of  In  re  Blake  (2),  and  Tavernor  v.  Griiidleij  (3),  which 
were  cited,  is  that  if  you  find  the  words  "  other  son  "  used,  the 
eldest  son  not  being  previously  mentioned  may  take  under  that 
description  provided  there  is  nothing  else  in  the  will  which  shews 
a  contrary  intention.  But  in  none  of  the  cases  to  which  I  have 
referred,  and  in  no  case  which  T  have  been  able  to  find,  is  it 
laid  down  that  the  Court  is  bound  necessarily  to  give  that  mean- 
ing to  the  word  "  other "  if  you  find  indications  of  contrary 
intention  in  other  parts  of  the  will.  The  next  case  was  that  of 
Clements  v.  PasJce  (4),  which  was  before  Langston  v.  Langston, 
There  the  testator  gave  real  estate  "  to  trustees  for  the  life  of 
J.  G.,  his  nephew,  to  support  contingent  remainders,  and  to  per- 
mit /.  G.  to  receive  the  rents,  &c.,  for  life,  remainder  to  the  first 
and  eldest  son  of  his  body  lawfully  issuing,  or  that  is  lawfully 
issued,  and  to  the  heirs  male  of  the  body  of  the  first  son  lawfully 
issuing  or  issued,  and  for  default  of  such  issue  then  likewise 
to  the  second,  third,  and  every  other  son  of  the  said  /.  C. 


(1)  2  CI.  <fe  F.  194. 

(2)  19  VV.  R.  765 


(3)  32  L.  T.  (KS.)  42t. 

(4)  2  CI.  &  F.  230,  n. 
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successively  and  in  remainder,  an i  the  several  and  respective  c.  A. 
heirs  male  of  the  body  of  every  such  second,  third,  or  other  son  ;  "  1888 
«o  that  there  was  no  estate  tail  given  to  the  first  and  eldest  son.  locke 
There  the  Court  held  that,  under  the  words  "  every  other  son," 
the  eldest  son  took  an  estate  tail.  That  was  in  accordance  also 
(as  in  the  case  of  Langston  v.  Langston  (1))  with  indications  to  be 
found  in  other  parts  of  the  will,  that  such  was  the  intention  of 
the  testator.  Those  are  all  the  cases,  I  think,  which  directly 
bear  on  the  force  to  be  given  to  the  word  "  other."  There  were 
two  other  cases  cited  which  I  will  deal  with  together,  namely,  the 
case  of  Galley  v.  Barrington  (2),  and  Doe  v.  Taylor  (3).  These 
were  slightly  different  from  the  present,  but  they  are  very  much 
alike  in  their  general  features.  In  Galley  v.  Barrington  there 
was  a  settlement  to  the  use  of  J.  G.  for  life,  remainder  to  the  use 
of  the  first  son  of  the  body  of  J.  G.  by  A.  S.  his  intended  wife ; 
and  for  default  of  such  issue,  to  the  use  of  the  second,  third,  and 
other  sons  of  the  body  of  /.  G.  by  A.  S.  severally  and  successively 
as  they  shall  be  in  seniority  of  age,  and  of  the  several  heirs  male 
of  their  several  bodies.  In  the  case  of  Doe  v.  Taylor  there  was 
a  devise  to  my  son  A.  T.  for  life,  and  from  and  after  the  decease 
of  my  son  A.  T.  then  to  the  first  son  of  my  said  son  A .  T.  lawfully 
issuing,  and  for  default  of  such  first  issue,  then  to  the  use  and 
behoof  of  the  second,  third,  fourth,  fifth,  and  all  and  every  other 
fion  and  sons,  the  heirs  of  his  or  their  bodies  lawfully  issuing. 
In  Galley  v.  Barrington  the  case  was  sent  from  the  Court  of 
Chancery,  and  the  reasons  are  not  given,  but  it  was  held  that 
the  eldest  son  of  the  settlor  there  took  an  estate  tail  under  the 
limitations  in  the  settlement.  A  similar  result  was  arrived  at  in 
^,he  case  of  Doe  v.  Taylor^  where  the  reasons  are  given.  There 
<*ve  find  upon  examination  that  it  did  not  turn  upon  the  word 
other  "  at  all,  but  upon  the  words  "  in  default  of  such  issue." 
It  was  held  that  those  were  properly  construed  for  default  of  issue 
of  such  first  son,  that  therefore  there  was  a  general  failure  of 
issue  meant  of  the  first  son,  and  consequently  that  that  son  took 
&IL  estate  tail.  It  is  possible  that  the  same  result  which  was 
^arrived  at  in  Galley  v.  Barrington  may  have  been  founded  on  the 

(1)  2  Cl.  &  F.  194.  (2)  2  Bing.  387. 

(3)  9  L.  T.  (O.S.)  218 ;  10  Q.  B.  718. 
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C.  A.  same  reasons,  though  we  do  not  know.  But  this  observation  is 
1888  common  to  both  cases,  that  in  them  the  rule  which  I  have  cited 
j^^^  from  Bathurst  v.  Errington  (1)  would  apply,  that  the  Court,  find- 
ing it  possible  to  give  what  I  may  call  a  secondary  meaning  to 
the  words,  gave  that  secondary  meaning  so  as  to  avoid  a  capricious 
and  unintelligible  disposition  on  the  part  of  the  testator. 

I  now  come  to  the  cases  which  deal  with  the  rule  of  law  with 
reference  to  the  meaning  of  the  words  "to  be  begotten."  The 
rule  is  a  very  old  one ;  it  is  laid  down  in  Gohe  on  LUtlefon  (2)  in 
these  terms :  "  As  procreatis  shall  extend  to  the  issues  begotten 
afterwards,  so  procreandis  shall  extend  to  the  issue  begotten 
before."  And  in  the  note  of  the  editor  it  is  stated  that  it  was 
adjudged  accordingly  in  a  case  cited  from  Hale's  MSS.  "  But  it 
is  held,"  the  editor  goes  on  to  say,  that  where  the  words  were 
in  fosterum  procreandis,  sons  born  before  shall  be  excluded  on 
account  of  the  peculiar  force  of  in  posterum,'"  and  the  reference  is 
to  an  anonymous  case  in  the  3rd  Leonard,  87.  When  that  case  is 
examined,  it  is  found  not  quite  to  bear  out  the  statement  thus 
made.  It  is  very  shortly  reported,  and  is  this :  "  A.  made  a 
feoffment  in  fee  to  the  use  of  his  younger  son  in  tail,  and  after  to 
the  use  of  the  heirs  of  his  body  in  posterum  procreandis ;  and  at 
the  time  of  the  feoffment  he  had  issue  two  sons,  and  after  the 
feoffment  had  issue  a  third  son.  The  younger  son  died  without 
issue.  Upon  a  motion  at  the  bar,  it  was  said  by  Wray,  J.,  that, 
after  the  death  without  issue  of  the  second  son,  the  land  should  go 
to  the  third  son  born  after  the  feoffment,  for  this  word  {in  posterum) 
is  a  forcible  word  to  create  a  special  inheritance ;  without  that,  it 
had  been  a  general  tail."  That  case  is  commented  upon  in  another 
which  I  shall  presently  cite,  and  is  there  explained.  Then  the 
well-known  case  of  Hehhlethwaite  v.  Gartwright  (3),  was  cited 
before  me,  in  which  there  was  in  the  settlement  a  limitation  to 
the  use  of  the  settlor  for  life,  with  remainder  to  the  first  and 
other  sons  in  tail  male,  and  then  remainder  to  the  settlor's 
brother  for  life,  with  remainder  to  the  heirs  male  of  his  body 
"hereafter  to  be  begotten."  Upon  that  the  Lord  Chancellor 
held  that  the  brother  took  an  estate  tail,  and  said  that  "  the 

(1)  2  App.  Gas.  698.  (2)  20  b. 

(3)  Gas.  t.  Tal.  31. 
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words  *  hereafter  to  be  begotten  '  do  not  confine  it  to  the  issue      C.  A. 
born  after,  but  will  likewise  take  in  that  bom  before,  the  words  1888 
p'ocreatis  smd  procreandis  being  of  the  same  import."  "And  this,"  Locke 
he  said,  "  was  to  prevent  the  great  confusion  which  would  other-  dunlop 
wise  be  in  descents  by  letting  in  the  younger  before  the  elder."  g^.^^j 

Then  in  the  case  of  Hewet  v.  Ireland  (1)  that  doctrine  was  also   

referred  to.  Provision  there  was  made  by  deed  for  securing  £600 
in  trust  that  the  wife  should  have  the  interest  during  her  life, 
and  afterwards  that  it  should  be  paid  to  such  daughter  or 
daughters  as  should  be  begotten  by  the  husband  on  the  wife,  such 
payment  to  be  made  at  their  ages  of  eighteen  or  marriage.  A 
daughter  had  been  born  at  the  date  of  the  execution  of  the  deed, 
and  no  daughter  was  born  afterwards,  and  the  question  was 
whether  that  daughter  took.  There  the  doctrine  as  to  procreatis 
and  procreandis  is  cited,  and  although  the  words  of  themselves 
imported  futurity,  the  Court  came  to  the  conclusion  that  another 
meaning  was  given  to  them,  expressly  to  avoid  caprice  and  un- 
intelligible disposition,  because  the  Lord  Chancellor  begins  by 
saying  :  "  The  parents  could  never  intend  to  neglect  a  daughter 
which  was  born,  and  yet  so  young  as  not  to  be  capable  of  offend- 
ing them  (viz.,  being  but  ten  years  old),  and  at  the  same  time 
to  take  care  of  a  daughter  to  be  born,  and  which  might  never 
be  born,  and  in  fact  never  was."  All  those  early  cases  are 
cited  and  discussed  in  the  case  of  Doe  v.  Hallett  (2),  which  one 
may  say  is  almost  the  leading  authority  on  this  point.  There 
there  was  a  "  devise  to  the  use  of  A.,  only  surviving  son  of  /.  S., 
for  life,  and  to  his  first  and  other  sons,  &c.,  and  for  default  of  such 
issue  to  the  use  of  the  first,  second,  and  of  all  and  every  other 
son  and  sons  of  J.  8.  lawfully  to  be  begotten,  and  the  heirs  male 
of  the  body  of  such  first  and  other  sons,  with  proviso  that  the 
said  A.  and  his  first  and  other  sons,  and  also  the  first  and  other 
suns  hereafter  to  be  born  of  the  said  J.  S ,  should  reside  at  the 
family  house."  In  that  case  there  was  an  error  in  the  will.  A. 
was  not  the  only  surviving  son ;  there  was  another  son  born 
before  the  date  of  the  will,  and  there  again  the  Court  held,  in 
order  to  avoid  a  capricious  and  unintelligible  disposition,  that 
that  second  son  was  entitled  to  take.  The  case  was  argued  by 
(1)  1  P.  Wms.  426.  (2)  1  M.  &  S.  124,  136. 
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0.  A.  Mr.  Preston  on  one  side  and  by  Mr.  Holroyd  on  the  other,  and  all 
1888  the  preceding  cases  are  gone  into  and  commented  upon.  After 
j^^^  stating  the  general  doctrine  as  to  the  words  "  lawfully  to  be  be- 
gotten," and  referring  to  Hewei  v.  Ireland  (1),  and  the  case  of  Cooh 
V.  Cooh  (2),  Lord  Ellenhorough,  C.J.,  proceeds  to  discuss  that  case 
in  the  3rd  Leonard.  He  says  :  "  There  the  feoffor  made  a  feoff- 
ment to  the  use  of  his  younger  son  in  tail,  and  after  to  the  use  of 
the  heirs  of  his  body  in  ijosterum  proereandis.  The  case,  therefore, 
did  not  turn  entirely  upon  the  effect  of  the  words  *  in  posterum,^ 
for  the  feoffor's  passing  by  the  eldest  son  in  the  first  instance  was 
a  very  important  circumstance  to  indicate  an  intention  to  ex- 
clude that  son  altogether.  I  therefore  think  that  what  was  said 
by  Wray,  J.,  in  that  case  was  right."  So  that  Lord  Ellenhorough 
considers  that  where  the  eldest  son  was  passed  by  in  the  first 
instance  and  the  words  used  were  in  posterum  proereandis,  which 
translated  would  be  "  hereafter  to  be  begotten,"  there  was  an 
intention  shewn  to  exclude  the  eldest  son  altogether,  and  under 
the  words  "  hereafter  to  be  begotten  "  the  eldest  son  would  not 
take.  Then  he  goes  on  to  deal  with  Hehhlethwaite  v.  Cartwright  (3), 
"  where,"  he  says,  "  the  words  were  to  the  heirs  male  of  the  body 
*  hereafter  to  be  begotten,'  which  are  the  same  as  in  posterum 
proereandis  in  3rd  Leonard,  yet  Lord  Talbot  held  that  those  words 
did  not  confine  the  limitation  to  the  issue  born  after,  but  took  in 
that  born  before.  That  decision,  indeed,  does  not  affect  to  overrule 
the  case  from  Leonard,  nor  does  it  appear  by  the  report  that  that 
case  was  cited  in  argument  and  brought  under  the  view  of  the 
Court ;  still  it  is  to  be  considered  as  an  express  decision  of  that 
very  eminent  Judge  upon  the  construction  of  these  words.  The 
case,  therefore,  of  Hehhlethwaite  v.  Cartivright  disposes  of  the  words 
in  posterum.''  Lord  Ellenhorough,  therefore,  considers  that  these 
two  cases,  that  from  Leonard  and  Hehhlethwaite  v.  Cartwright, 
are  not  irreconcilable,  but  distinguishes  them  on  the  ground  that, 
in  the  case  from  Leonard,  the  eldest  son  was  passed  by  in  the  first 
instance.  It  is  obvious,  therefore,  that  it  was  the  opinion  of  Lord 
Ellenhorough  that  the  rule  as  to  procreatis  and  proereandis  was  not 
so  absolute  but  that  it  would  give  way  upon  indication  of  intention 

(1)  1  P.  Wms.  426.  (2)  2  Vern.  545. 

(3)  Cas.  t.  Tal.  31. 
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to  be  found  in  other  parts  of  the  will.   Le  Blanc,  J.,  says  this  (1)  :       C.  A. 

No  doubt  circumstances  might  have  existed  to  shew  that  the  1888 
testator  meant  to  exclude  begotten  children  by  this  description,  Locke 
but  there  are  no  such  circumstances  that  I  can  find.  The  testator  punlop 
limits  the  remainder  to  William  the  eldest  son,  and  afterwards 
to  the  first  and  other  sons  of  Sir  Thomas  to  be  begotten ;  and  if 
those  words  comprehend  begotten,  they  will  let  in  a  second 
son  then  in  esse,  for  there  does  not  appear  any  intention  to 
exclude,  but  only  to  give  the  estate  to  William  the  first  son  in 
the  first  instance,  and  afterwards,  if  he  died  without  issue,  to  the 
son  next  in  succession.  But  it  is  said  the  words  *  hereafter  to 
be  born,'  which  occur  in  the  last  of  the  two  provisoes,  indicate 
an  intention  to  exclude,  but  as  both  the  provisoes  are  meant  to 
refer  to  the  same  persons,  I  think  the  words  in  the  last  must  be 
taken  not  as  words  of  exclusion,  but  merely  of  description,  mean- 
ing those  persons  who  according  to  the  words  of  the  former 
proviso  would,  by  virtue  of  the  limitations  of  the  will,  be 
entitled  after  the  death  of  the  wife  to  the  next  immediate  estate. 
There  is  therefore  nothing  to  manifest  an  intention  on  the  part 
of  the  testator  to  exclude  Walter  James,  and  there  is  no  rule  of 
law  which  imposes  upon  the  words  that  the  testator  has  used 
such  a  construction  as  will  necessarily  exclude  him."  There- 
fore Le  Blanc,  J.,  was  also  of  opinion  that  the  rule  as  to  the 
construction  of  the  words  "  to  be  begotten  "  did  not  apply  if 
there  was  an  intention  shewn  on  the  part  of  the  testator  to  ex- 
clude children  already  born.  A  similar  opinion  was  expressed  by 
Bayley,  J.,  who  says  (2) :  "  If  there  are  circumstances  to  shew  a 
plain  intention  to  use  the  words  in  a  more  restricted  sense,  they 
will  bear  a  construction  in  conformity  with  such  intention ;  but 
it  is  admitted  that  there  is  nothing  here  to  shew  such  an  inten- 
tion. It  is  said  that  Walter  James  does  not  come  within  the 
description  of  first  son  of  Sir  TJiomas  Hood,  because  William  was 
the  first  son ;  but  first  son  may  mean  first  son  after  Williain,  at 
the  time  of  his  death  without  issue,  when  the  remainder  was  to 
take  effect.  I  cannot  place  reliance  on  the  words  in  the  proviso, 
*  hereafter  to  be  born,'  because  when  I  find  that  the  testator  was 
so  uncertain  of  the  fact  as  to  state  that  one  was  the  only  son,  who 
(1)  1  M.  &  S.  138.  (2)  1  M.  &  S.  139. 
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0.  A.  was  not  the  only  son,  so  I  cannot  say  that  in  using  the  words 
1888  *  hereafter  to  be  born,'  the  testator,  who  was  inops  consilii,  meant 
to  denote  thereby  a  clear  intention  to  confine  his  bounty  to  the 
exclusion  of  a  son  then  born."  Then  the  next  case  cited,  and  so 
far  as  I  know  the  last  case  on  the  subject,  was  that  of  Almack  v. 
Horn  (1).  There  there  was  a  devise  to  A.  and  her  daughter  B. 
for  their  lives,  remainder  to  all  the  children  of  A.  and  B.  to 
be  begotten  as  tenants  in  common  in  tail,  B.  being  the  only 
daughter  of  A.  Held,  that  B.  was  entitled  in  common  with  her 
own  children  to  share  in  the  remainder  in  tail.  The  Vice- 
Chancellor  (Sir  William  Page  Wood)  says  this :  "  There  is  no 
doubt  about  the  strict  legal  sense  of  the  words  *  to  be  begotten ' ; 
but  the  question  is,  how  far  that  sense  can  be  controlled  by  the 
language  of  the  will,  coupled  with  the  actual  circumstances  of 
the  family."  Then :  "  The  facts  stated  are — that  there  was  no 
other  child  of  the  daughter  than  the  one  to  whom  a  life  estate 
was  given,  and  it  was  contended,  that,  upon  the  principle  of  Early 
V.  Benbow  (2),  this  circumstance  was  sufficient  to  justify  me  in 
departing  from  the  strict  legal  construction,  and  reading  the 
words  '  to  be  begotten '  in  their  future  sense.  In  Early  v.  Benbow 
the  word  was  *  born '  and  not '  begotten,'  which  is  perhaps  rather 
stronger  in  favour  of  including  all.  Originally,  the  rule  by 
which  the  words  'to  be  begotten'  were  extended  to  include 
existing  children,  was  introduced  to  prevent  confusion  in  descents, 
as  Lord  Talbot  observes  in  Hebblethwaite  v.  Cartwright  (3) ;  but  it 
is  clear  that  the  rule  was  afterwards  extended  to  the  case  of 
children  taking  by  purchase."  Then  he  says :  "  The  correct  way 
of  stating  it  is,  not  to  say  that  a  non-natural  sense  is  given  to  the 
future  words,  but  that  the  apparently  future  expression  is  read 
as  having  no  reference  to  time  at  all,  but  as  a  mode  of  pointing 
out  the  stirps  by  way  of  description.  Accordingly,  it  became 
settled  law  that  procreatis  and  procreandis  were  equivalent  ex- 
pressions. Doe  V.  Hallett  (4)  is  perhaps  a  stronger  case  than  any 
other,  because  there  was  a  special  proviso  in  which  the  words 
*  hereafter  to  be  born,'  which  point  clearly  to  time,  were  employed, 

(1)  8  L.  T.  (N.S.)  415;  1  H.  &  M.  (2)  2  Coll.  342. 

G30,  633.  (3)  Cas.  t.  Tal.  31. 

(4)  1  M.  &  S.  124. 
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and  yet  the  Court  held  that  the  strict  legal  construction  must  C.  A. 
prevail.  In  several  of  the  authorities  it  is  said  (as  it  may  be  in  1888 
every  case)  that  you  must  look  to  the  surrounding  circumstances  i^^e 
and  the  limitations  of  the  will."  Then  he  refers  to  the  circum- 
stances oi  Early  v.  Benbow  (1),  where  "  legacies  of  £600  each  were 
given  to  certain  named  children  of  testator's  brother  Henry,  and 
legacies  of  £500  each  to  named  children  of  one  of  Henry  s 
daughters.  This  was  followed  by  a  gift  of  £500  to  each  child 
*  that  may  be  born  '  to  either  of  the  children  of  either  ©f  testator's 
brothers  lawfully  begotten.  The  named  legatees  did  not  exhaust 
the  whole  class  of  brother's  grandchildren,  and  the  Yice-Chan- 
cellor  was  of  opinion  that  the  testator,  having  made  such  pro- 
vision for  the  named  grandchildren,  could  not  have  intended  to 
introduce  the  same  persons  again  into  the  general  class  so  as  to 
give  them  double  legacies."  Then  he  adds  :  "  I  think  very  few 
minds  would  fail  to  follow  the  reasoning  of  that  judgment ;  but 
the  case  before  me  is  very  different."  He  adds  again :  "  Nothing 
is  more  mischievous  than  to  depart  from  the  settled  legal  mean- 
ing of  words,  unless  there  is  something  in  the  instrument  which 
absolutely  requires  that  you  should  do  so."  Then  he  goes  on  to 
discuss  the  terms  of  the  instrument,  and  comes  to  the  conclusion 
upon  that  will  that  there  was  nothing  to  require  him  to  depart 
from  the  settled  legal  meaning  of  the  words.  It  is  to  be  observed 
that  the  Vice-Chancellor  refers  to  Doe  v.  Hallett  (2),  and  he  does 
not  express  any  dissent  from  the  doctrine  laid  down  by  all  the 
judges  in  that  case,  namely,  that  what  we  may  call  the  primary 
legal  meaning  of  the  words  "  to  be  begotten  "  will  not  be  adopted 
if  there  are  indications  of  a  contrary  intention  to  be  gathered 
from  other  parts  of  the  testator's  will.  I  have  therefore  in  this 
case  to  look  and  see  whether  such  circumstances  are  to  be  found, 
and  in  my  opinion  they  are.  In  the  first  place,  the  Plaintiff's 
eldest  son  is  passed  by  in  the  limitation  of  these  estates.  That 
is  the  same  circumstance  as  occurred  in  the  case  in  Leonard,  and 
which  is  relied  upon  by  Lord  EUenhorough  in  the  case  of  Doe  v. 
Hallett  as  a  strong  circumstance  tending  to  shew  an  intention 
to  exclude  altogether.  He  is  not  provided  for  at  all  by  the  will. 
It  is  stated  that  he  is  otherwise  provided  for,  and  the  testator 
(1)  2  Coll.  342.  (2)  1  M.  &  S.  124. 
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0.  A.  must  be  assumed  to  have  considered  him  sufficiently  provided 
1888  for  outside  the  will.  Then,  in  the  second  place,  the  testator  was 
aware  of  the  state  of  his  family ;  that  he  had  only  three  sons. 
He  nowhere  uses  the  words  "  to  be  begotten  "  in  a  manner  in- 
consistent with  importing  futurity,  and  in  limiting  the  estates 
to  the  daughters,  he  uses  the  term  "  begotten  or  to  be  begotten." 
In  dealing  with  his  residuary  personal  estate,  and  the  moneys  to 
arise  from  the  term  of  500  years,  he  uses  language  with  reference 
to  his  sons  and  daughters  respectively  such  as  to  shew  that  un- 
mistakably in  dealing  with  his  sons,  he  meant  future  sons,  and 
did  not  intend  to  include  existing  sons.  Therefore,  looking  at 
the  will  as  a  whole,  I  think  there  is  enough,  combined  with 
the  passing  by  of  the  son  in  the  first  instance,  to  justify  me  in 
coming  to  the  conclusion  that  he  meant  to  use  the  words  "  to  be 
begotten  "  in  a  sense  importing  futurity.  Then,  last  of  all,  if  it 
is  necessary — I  do  not  think  it  is — I  should  say  that  the  words 
"  to  be  begotten  "  are  capable  of  a  primary  legal  and  a  secondary 
legal  signification ;  that,  if  they  are  used  in  a  secondary  sense, 
we  find  a  plain  and  intelligible  disposition  made  by  the  testator, 
having  regard  to  all  the  circumstances  of  the  case ;  whereas,  if  I 
hold  that  he  used  them  in  a  primary  sense,  then  it  becomes  to  a 
certain  extent  capricious,  and  unintelligible,  as  regards  the  pro- 
vision made  for  the  third  and  future  fourth  son.  Therefore,  upon 
the  whole,  after  going  through  all  the  cases,  it  appears  to  me  that 
I  am  justified  in  adhering  to  the  construction  which  upon  a  simple 
perusal  of  the  will  I  should  have  placed  on  it,  and  I  hold  the 
Plaintiff  is  not  entitled,  but  that  the  persons  claiming  under  the 
daughters  are  entitled,  and  consequently  the  action  must  be 
dismissed. 


From  this  judgment  the  Plaintiff  appealed. 

The  appeal  was  heard  on  the  24th  and  25th  of  July,  1888. 

Pearson,  Q.C.,  and  Barter,  Q.C.  {Waggett  with  them),  for  the 
Appellant : — 

The  Appellant  claims  under  the  words  "every  other  son." 
There  is  nothing  to  exclude  the  ordinary  grammatical  meaning 
of  the  words.    The  words  relied  upon  by  the  other  side  "  to  be 
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begotten,"  have  been  repeatedly  held  not  to  import  futurity. 
From  very  early  times  frocreandi  and  procreati  have  been  con- 
strued as  having  the  same  meaning  :  Co.  Litt.  20  b.  ;  Heivet  v. 
Ireland  (1) ;  Doe  v.  Hallett  (2)  ;  Almach  v.  Horn  (3)  ;  Langston  v. 
Langston  (4) ;  In  re  Blake  (5).  There  is  nothing  in  the  will  to 
shew  an  intention  that  the  eldest  son  was  to  be  excluded  in  all 
events.  It  is  true  that  he  was  otherwise  provided  for ;  but  the 
other  sons  are  also  stated  in  the  will  to  be  otherwise  provided  for. 

Hastings,  Q.C.,  Bighj,  Q.C.,  and  Vernon  B.  Smith,  for  the  De- 
fendants, were  not  called  on. 

Cotton,  L.J. : — 

This  is  an  appeal  from  a  decision  of  Mr.  Justice  Stirling,  who 
held  that  the  Appellant  was  not  entitled  to  any  estate  in  certain 
freehold  estates  devised  by  the  testator.  The  Appellant  says 
he  is  entitled  to  an  estate  tail  in  possession  therein  in  priority  to 
his  sisters.  The  real  question  for  our  determination  is  whether 
he  is  entitled  to  any  estate  at  all.  The  testator  made  his  will  in 
1829,  and  thereby  devised  the  said  freehold  estate  to  trustees  to 
the  use  of  his  second  son  for  life,  with  remainder,  subject  to  a 
trust  to  preserve  contingent  remainders,  to  the  use  of  the  first, 
second,  third,  fourth,  fifth  and  sixth,  and  all  and  every  other  the 
son  and  sons  of  his  said  second  son  as  therein  mentioned,  and  in 
default  of  such  issue  to  the  testator's  third  son  for  his  life  with 
similar  remainders.  Then  comes  the  clause  on  which  the  Appel- 
lant relies — "  And  for  default  of  such  issue  to  the  use  of  my  fourth, 
fifth,  and  all  and  every  other  the  son  and  sons  of  my  body  on  the 
body  of  my  said  wife  to  be  begotten,  born,  or  en  ventre  sa  mere  at 
the  time  of  my  decease,  severally,  successively,  and  in  remainder, 
one  after  another  as  they  and  every  of  them  shall  be  in  seniority 
of  age  and  priority  of  birth,  and  of  the  several  and  respective 
heirs  male  of  the  body  and  bodies  of  all  and  every  such  son  and 
sons  lawfully  issuing,  the  elder  of  such  son  and  sons  and  the 
heirs  male  of  his  body  to  be  always  preferred  and  to  take  before 

(1)  1  P.  Wms.  426.  (4)  8  Bli.  (N.S.)  167 ;  2  CI.  &  F. 

(2)  1  M.  &  S.  124.  194. 

(3;  1  H.  &  M.  630.  (5)  19  W.  R.  765. 


C.  A. 

1888 
Locke 

V. 

DUNLOP. 


406 


CHANCEEY  DIVISION.  [VOL.  XXXIX. 


C.  A.  the  younger  of  such  son  and  sons,  and  the  heirs  male  of  his  and 
1888  their  body  and  bodies  issuing,"  and  for  default  of  such  issues  to 
j2ckb  ^se  of  his  daughters.  It  was  said  that  the  words  I  have  read 
DuNLOP  "  ^®  begotten,"  are  to  be  disregarded,  and  that  therefore  this 
  Plaintiff  comes  under  the  description  of  one  of  the  "  other  sons 

otton,  L.J.  .  . 

  of  my  body  "  and  is  entitled  to  take. 

Now  let  us  take  the  first  point.  Undoubtedly  Mr.  Pearson 
was  right  when  he  said  that  the  general  rule  is  this,  that  where 
there  are  the  words  to  be  begotten,"  those  words  are  not  con- 
sidered as  excluding  a  child  who  has  been  born  previously  to  the 
date  of  the  instrument — the  will  or  the  settlement.  That  was 
first  introduced  where  the  gift  to  the  person,  or  the  limitation  to 
the  children,  or  issue,  or  heirs  of  the  body  was  held  to  be  a  limi- 
tation to  their  parent.  That  was  the  first  introduction  of  it.  I 
think  it  has  been  said  that  that  has  been  done  in  order  to  prevent 
difficulties  as  to  descent.  Perhaps  it  was.  But  that  was  a  very 
clear  thing.  The  Court  said  :  "  These  words  will  give  an  estate 
tail,  and  we  disregarded  the  words  '  to  be  begotten,'  or  *  hereafter 
to  be  begotten,'  because  we  think  what  was  intended  was  simply 
to  specify  the  estates  to  be  taken,  and  to  say  whose  child  or  whose 
heirs  are  pointed  out  " — what  the  stirps  is  from  which  these  heirs 
or  children  are  to  come ;  and  then,  no  doubt,  it  was  afterwards 
extended  to  words  of  description  where  the  testator  or  the  settlor 
was  describing  the  first  devisee  or  legatee,  or  the  first  person  who 
was  to  take  under  the  gift,  whatever  it  was.  That  probably  was 
an  extension,  but  not  an  unreasonable  one.  But  that  does  not 
amount  to  a  rule  that  these  words,  "  to  be  begotten,"  can  never 
be  regarded.  There  is  a  general  jprima  facie  rule  that  the  words 
"  to  be  begotten,"  the  words  as  to  futurity  of  birth,  will  not  ex- 
clude one  who  would  come  within  the  description  but  for  these 
words.  In  my  opinion,  however,  it  would  be  wrong  to  say  that 
that  is  a  rule  which  in  the  construction  of  words  will  not  yield 
to  circumstances.  It  is  a  rule  which  under  ordinary  circum- 
stances will  apply.  But  if  there  is  in  the  will  or  other  instrument 
sufficient  to  shew  that  those  words  ought  not  to  be  disregarded, 
then  of  course  the  Court  will  give  effect  to  them,  and  will  exclude 
children  already  born  or  issue  already  born.  What  we  have  got 
here  is  this — we  have  to  consider  what  was  the  real  intention  of 
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the  testator  as  expressed  by  his  will.  We  ought  to  consider  0.  A. 
whether  the  testator  has  shewn  that  the  first  son  is  or  is  not  1888 
excluded,  and  we  ought  to  have  regard  to  the  words  "  to  be  Locke 

begotten/'  even  although  those  words  by  themselves  would  not  d^nlop. 

be  sufiScient  to  exclude  the  eldest  son.  ^  - — ;  , 

Cotton,  L.J 

Now  what  are  the  facts  of  this  case  ?    Of  course  in  construing   

a  will  one  must  look  at  the  facts  which  were  known  to  the  testator. 
The  eldest  son  was  otherwise  provided  for ;  he  was,  under  some 
family  settlement,  entitled  after  the  death  of  his  father,  who  was 
tenant  for  life,  to  a  life  estate.  Not  only  was  that  the  fact,  but 
the  father  in  his  will  shews  it  was  in  his  mind ;  he  names  his 
three  sons,  and  says  that  Francis  and  JohUy  who  take  life  estates 
under  this  will,  were  otherwise  provided  for,  and  he  says  that  the 
present  Plaintiff  was  otherwise  provided  for.  I  think  it  was  a 
little  contended  by  Mr.  Barber,  though  he  did  not  press  it,  that 
he  meant  otherwise  provided  for  by  this  will.  In  my  opinion  that 
is  not  so.  If  he  had  said  "  are  otherwise  provided  for  by  this 
will,"  it  would  have  been  a  most  important  matter  for  the  Appel- 
lant, because  that  would  lead  to  the  conclusion  that  the  testator 
thought  he  had  made  some  provision  for  his  eldest  son  by  his 
will,  and  that  provision  could  not  be  found,  except  in  this  clause 
on  which  the  Appellant  relies ;  but  in  my  opinion  that  clause 
ought  not  to  be  so  read.  We  know  that  the  eldest  son  had  another 
provision  made  for  him,  and  we  know  that  Francis  the  second  son 
and  John  the  third  son  were  provided  for  in  this  will  by  having 
life  interests  given  to  them  by  name,  and  to  their  issue  male,  if 
they  had  any.  That  being  so,  how  ought  we  to  construe  this  ? 
The  testator  first  of  all  had  given  a  life  interest  to  Francis,  whom 
he  describes  as  his  second  son.  Then  there  is  remainder  to  his 
issue — to  his  first  and  other  sons — giving  them  estates  in  tail 
male.  Then  if  those  failed  and  there  were  none,  he  gives  a  life 
estate  to  John,  who  is  the  third  son,  and  a  similar  limitation  to 
his  first  and  other  sons  in  tail  male.  Then  there  comes  this 
clause  which  we  have  to  construe,  and  on  which  we  have  to 
decide. 

Now,  in  my  opinion,  the  fact  that  the  testator  recognised  his 
eldest  son  as  having  other  provision  made  for  him,  points  to  the 
only  way  in  which  that  limitation  can  reasonably  be  read.    As  a 
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0.  A.      rule,  a  testator  gives  his  eldest  son  the  first  life  estate,  and  to 
1888       his  issue  the  first  estate  tail  in  remainder ;  but  here  the  testator 
Locke      does  not  do  that.    He  gives  to  the  second  son,  Francis,  and  on 
DuNLOp.     f^a-ilure  of  his  issue,  male,  he  gives  to  the  third  son  and  his  issue 
DottoT'L  J    ^^^^ '  ^®  clause  in  question.   I  think  that 

  consideration  is  not  immaterial  in  construing  the  words  "  other 

son,"  so  as  to  fit  in  with  the  intention  of  the  testator.  Then  we 
go  on  to  the  gift  to  the  daughters.  There,  the  testator  puts  it  in 
terms,  the  daughters  to  be  included  are  those  "  begotten  "  or  "  to 
be  begotten."  He  shews  there  that  the  words  "  to  be  begotten  " 
are  emphatic.  Whether  the  will  was  drawn  by  a  lawyer,  or 
whether  he  was  his  own  draughtsman,  we  know  not,  but  he  is 
very  particular  to  say  it  is  to  include  not  only  those  already 
"  begotten,"  but  those  "  to  be  begotten."  Though  I  should  not 
decide  this  question  alone  upon  the  use  of  the  words  "  to  be 
begotten"  in  this  clause,  they  rather  point  to  this,  that  the 
testator  was  using  those  words,  "  to  be  begotten  "  (although  as  a 
general  rule  they  are  not  emphatic),  as  emphatic,  and  as  shewing 
that  what  he  intends  is,  by  those  words  as  a  matter  of  descrip- 
tion, to  include  only  those  who  might  thereafter  be  begotten. 
In  my  opinion,  therefore,  we  cannot  say  that  here  he  is  not  in- 
tending to  express  an  intention  that  sons  who  are  to  take  under 
this  clause  should  be  those  afterwards  begotten. 

Then  there  is  another  point — which  to  my  mind  is  rather  a 
strong  one.  In  the  previous  part  of  the  will  he  did  what  settlors 
and  testators  usually  do,  he  gave  a  life  interest  to  his  two  sons  and 
a  tenancy  in  tail  in  their  sons.  But  in  this  clause  it  is  different. 
The  fourth,  fifth,  and  other  sons  hereafter  to  be  begotten  are  made 
tenants  in  tail,  and  in  my  opinion  the  change  in  the  limitation 
following  the  estates  of  the  second  and  third  sons  and  their  issue 
is  emphatic,  and  shews  what  the  testator  thought.  He  dealt  with 
those  sons  who  were  then  living,  and  whose  names  he  knew,  and 
made  them  tenants  for  life,  and  after  their  death  the  limitation 
is  to  their  first  and  other  sons ;  and  then  when  he  comes  to  the 
fourth  and  fifth  and  other  sons,  of  whom  he  knew  nothing,  there 
he  alters  the  limitations,  and  deals  with  them  in  the  way  I  have 
mentioned.  In  my  opinion,  those  facts  really  are  sufficient  to  shew 
that,  in  construing  the  will,  independently  of  any  authorities 
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which  would  lead  us  to  a  different  conclusion,  Mr.  Justice  Stirling      c.  A. 
has  arrived  at  a  proper  decision.    Nor  should  it  be  forgotten  1888 
that  in  these  limitations  to  the  fourth,  fifth,  and  other  sons,  Locke 
"to  be  begotten,"  the  testator  directs  that  they  shall  take  ac- 
cording to  seniority  of  birth.    How  extraordinary  it  would  be, 
if  he  intended  his  first  son  to  come  in  after  the  failure  of  the 
issue  of  the  third,  that  he  did  not  after  the  third  put  in  his  first 
son,  saying,  "  in  default  of  issue  of  the  third  son,  I  give  a  life 
interest  to  my  first  son,  with  remainder  to  his  first  and  other  sons 
in  tail  male."    It  all  points  to  this,  that  he  intended  by  the 
previous  portion  of  the  limitation  to  have  provided  for  the  sons 
who  were  living,  and  whom  he  knew  of ;  and  in  the  latter  part  of 
it  not  to  provide  for  one  of  those  who  was  living  whom  he  knew, 
but  to  provide  for  any  son  who  might  thereafter  be  born,  whose 
name  he  did  not  know  or  guess. 

Several  authorities  were  quoted,  and  one  was  very  reasonably 
pressed  upon  us — the  case  in  the  House  of  Lords  of  Langston  v. 
Langston  (1).  There,  there  were  circumstances  which  led  very 
strongly  to  the  Court  holding  that,  even  on  the  mere  construc- 
tion of  the  will,  the  testator  thought  he  had  provided  for  the 
eldest  son  of  the  son  whom  he  named,  James  Haughton  Langston, 
That  really  was,  I  think,  the  ground  of  the  decision.  Lord 
Brougham  had  unfortunately  looked  at  the  draft  of  the  will  to- 
see  whether  there  was  not  some  mistake  in  copying  it;  and, 
although  he  said  he  entirely  disregarded  it,  yet  one  knows  how 
one's  mind  is  influenced  by  what  is  known,  although  it  ought 
not  to  be  known.  Therefore,  though  he  did  that,  as  I  think,  very 
unfortunately,  yet  there  was  upon  that  will  a  sufficient  indication 
that  the  testator  thought  that  he  had  provided  for  the  first  son  of 
James  Haughton  Langston  by  giving  him  an  estate  and  interest  in 
the  property.  It  was  curious  there  that  he  gave  to  James 
Haughton  Langston,  who  was  the  son  born  and  known,  an  estate 
for  life.  Although  the  will  pointed  to  an  intention  by  the  form 
in  which  the  limitations  were  made,  he  had  not  given  any  direct 
interest  at  all  to  his  son's  first  son.  Although  there  were  trusts  to 
preserve  contingent  remainders  he  goes  on  :  "  With  remainder  to 
the  use  of  the  second,  third,  fourth,  and  fifth  and  all  and  every 

(1)  8  Bli.  (N.S.)  167;  2  01.  &  F.  194. 
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of  the  sons  of  the  body  of  the  same  James  Saugldon  Langston 
lawfully  to  be  begotten  severally  and  successively  in  remainder." 
There  are  several  terms  of  years  created  for  various  purposes, 
raising  various  sums,  and  all  those  begin  in  this  way :  In  case 
there  should  be  no  son  of  the  said  James  Haughton  Langston  or 
future  son  of  his,  the  said  testator's,  own  body, — certain  things 
were  to  be  done.  Now  that  points  clearly  to  this  view,  that  he 
thought  he  had  provided  in  that  clause  for  the  first  and  every 
son  of  James  Haughton  Langston,  But  there  was  nothing  to  do 
so,  unless  there  was  an  estate  given  to  his  first  son  under  the 
words  "  And  every  other  the  son  and  sons  of  the  body  of  the  said 
James  Haughton  Langston.''  Accordingly  the  Court  disregarded 
the  words  which  there  were  "  to  be  begotten,"  and  disregarded 
the  way  in  which  the  second,  third,  and  fourth  were  placed ; 
and  it  was  held  that  the  first  son  of  James  Haughton  Langston 
was  entitled  to  the  estate.    That,  I  think,  explains  that  case. 

Then  there  was  another  case  referred  to.  It  was  a  case  in 
L'elandy  which  really  is  not  binding  upon  us,  although  one  has 
great  regard  for  the  Judges  who  decided  it ;  but  as  it  was  cited 
we  ought  to  deal  with  it.  It  is  the  case  of  Li  re  Blahe  (1).  It 
is  a  very  curious  case.  A  man  married  and  a  settlement  was 
made  on  the  marriage,  and  the  limitations  of  the  estates  were 
for  the  husband  and  wife  for  life,  and  then  afterwards  for  an 
estate  in  tail  male  to  the  first  son  of  the  body  of  Charles  Blake 
on  the  body  of  his  wife  Jane  Patten  lawfully  to  be  begotten. 
The  second  remainder  was  an  estate  tail  to  the  second,  third, 
fourth,  and  fifth,  and  all  and  every  the  son  and  sons  of  the 
said  Charles  Blahe — not  by  that  marriage  only,  but  of  any 
marriage.  So  that  it  was  certainly  a  remarkable  specimen  of 
drawing.  Then  what  happened  was  this,  there  was  no  issue  of 
that  marriage  at  all ;  but  then  the  gentleman  married  again  and 
he  had  two  sons,  and  the  contest  was  between  the  first  son  of  the 
second  marriage  and  the  second  son  of  the  second  marriage — 
that  is  to  say,  the  first  son  of  the  father  and  the  second  son  of 
the  father.  It  was  contended  by  the  second  son  that  the  first 
son  was  not  included,  that  the  limitation  was  to  the  first  son 
of  Charles  Blahe  and  Jane  Patten,  and  the  first  son  was  the  first 
son  of  somebody  else.  There  were  two  contests.  One  was  whether 
(1)  18  W.  E.  916 ;  19  W.  R.  TG5. 
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the  first  son  took  any  estate  at  all,  the  other  whether  he  took  0.  A. 
after  and  subsequent  to  his  younger  brother.  The  limitation  was  1888 
"  to  the  use  of  the  second,  third,  fourth,  and  of  all  and  every  the  locke 
son  and  sons  of  the  body  of  the  said  Charles  Blake  lawfully  to  be  Dg^LOP 
begotten,  severally  and  successively,  and  in  remainder  one  after 
the  other  as  they  and  every  of  them  shall  be  in  seniority  of  age 
and  priority  of  birth."  The  younger  son  said  :  "  Yes,  you  may  take 
after  me,  but  I  am  the  first."  The  Court  would  not  regard  that, 
but  considered  that  they  ought  to  give  effect  to  the  words  "  in 
seniority  of  age  and  priority  of  birth,"  and  included  the  eldest 
son  of  the  second  marriage  as  taking  with  every  other  son.  How 
was  that  ?  I  think  it  was  because  there  was  a  limitation  over  not 
to  take  effect  (and  this  was  pointed  out  by  Chief  Justice  Christian) 
until  there  was  a  general  failute  of  the  issue  of  Charles  Blake ; 
that  is  to  say,  the  first — the  eldest  son — although  he  was  not  in 
terms  provided  for  unless  he  came  under  this  clause,  and  every 
other  son  must  be  extinguished,  his  issue  must  come  to  an  end, 
before  the  ultimate  remainder  would  come  in.  It  was  per- 
fectly clear  that  it  was  intended  that  the  first  son  should  take 
somewhere,  and  when  you  find  he  was  entitled  to  take  somewhere 
then  you  cannot  say  he  is  to  take  after  the  younger  brother ; 
as  he  is  clearly  to  take,  he  must  take  according  to  the  directions 
of  the  settlement — according  to  the  priority  of  birth. 

I  think  those  cases  therefore  are  distinguishable  from  this.  If 
there  was  here  a  gift  to  the  daughters  on  failure  generally  of  all 
the  issue  male  of  the  testator,  the  case  would  be  very  like  indeed 
the  last  case.  Although  it  was  said  that  the  testator  had  a 
scheme  for  postponing  his  daughters  to  all  his  issue  male,  yet  as 
that  was  not  carried  out  by  the  words,  it  depends  upon  what  effect 
is  to  be  given  to  this  clause  on  which  the  Appellant  relies.  If 
the  first  son  is  not  to  take  under  this  clause  then  no  failure  of 
issue  is  to  take  place  before  the  daughters  take. 

Therefore  I  think  Mr.  Justice  Stirling  was  right,  and  that  the 
appeal  fails. 

Fry,  L.J.  :— 

I  am  entirely  of  the  same  opinion.  The  circumstances  of  the 
testator  were  shortly  these.    He  had  a  family  of  eight  children, 

2  E  2  1 
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0.  A.      three  sons  and  five  daughters.    A  settlement  was  made  appar- 
1888       ently  of  property  coming  to  him  from  his  wife,  or  from  his  wife's 
Locke     father,  under  which  the  eldest  son  was  entitled  to  what  appears 
DuNLOP.        ^®  ^  considerable  income,  and  further  than  that  he  had  pro- 
¥ry~Lj     P^rty  of  his  own — unsettled  property — upon  which  he  appears 

  to  have  resided.    That  estate  he  deals  with  in  this  way :  he 

leaves  it  to  his  wife  during  widowhood  ;  then  he  leaves  it  to  hi& 
second  son  for  life  with  remainder  to  his  male  issue  in  tail,  and 
then  he  leaves  it  to  his  third  son  with  remainder  to  his  male 
issue  in  tail.  Then,  in  other  parts  of  the  will,  he  notices  the  fact 
that  his  eldest  son  is  already  provided  for,  and  he  also  mentions 
that  he  had  these  three  sons,  and  these  three  sons  only.  Having 
dealt  with  the  real  estate  in  the  way  I  have  mentioned,  he 
proceeds  in  these  terms :  "  And  for  default  of  such  issue  to  the 
use  of  my  fourth,  fifth,  and  all  and  every  other  the  son  and  sons 
of  my  body  on  the  body  of  my  said  wife  to  be  begotten,  born,  or 
en  ventre  sa  mere  at  the  time  of  my  decease,  severally,  succes- 
sively, and  in  remainder  one  after  another  as  they  and  every  or 
them  shall  be  in  seniority  of  age  and  priority  of  birth." 

Now,  it  appears  to  me,  reading  that  will  and  considering  all  the 
circumstances  of  the  testator,  that  the  meaning  of  it  (if  we  were 
untrammeled  by  decision)  is  as  plain  as  anything  can  be.  The  tee- 
tator  does  not  intend  to  give  anything  to  his  eldest  son  but  to  the 
fourth,  fifth  and  other  sons,  who  are  "  to  be  begotten,"  or  born, 
or  to  be  en  ventre  sa  mere  at  the  time  of  the  testator's  death ; 
with  regard  to  all  these  children  therefore,  he  looks  to  their 
coming  into  existence  as  a  future  event.  That  appears  to  be  the 
plain  meaning  of  the  words,  as  I  say,  if  we  were  not  trammeled 
by  decision. 

But,  undoubtedly  we  are  to  some  extent  trammeled  by  de- 
cision. Mr.  Pearson  was  quite  right  when  he  said  that  on  the 
words  "to  be  begotten"  there  has  been  imposed  by  decision 
a  distinct  legal  meaning.  The  ordinary  primary  legal  meaning 
of  those  words  includes  children  begotten  in  the  past  as  well  a& 
"  to  be  begotten  "  in  the  future.  At  the  same  time  the  law  is 
not  so  strict  as  to  say  that  that  construction  is  to  prevail  against 
the  evident  mind  and  intent  of  the  testator.  The  inquiry  there- 
fore is,  do  we  or  do  we  not  find  in  this  case  indications  by  which 
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the  Court  is  bound  to  be  guided,  to  shew  that  he  is  using  the      C.  A. 
words  "  to  be  begotten,"  not  in  their  primary  legal  significance,  1888 
but  according  to  the  ordinary  meaning  of  the  English  language,  locke 
as  expressing  futurity  ?    In  the  present  case  I  think  we  have 
indications  which  compel  us  to  put  upon  these  words  the  second- 
ary legal  meaning  which  is  the  primary  popular  meaning. 

In  the  first  place,  be  it  observed,  that  they  do  not  stand 
alone.  They  are  coupled  with  the  words,  "  born  or  en  ventre  sa 
mere  at  the  time  of  my  decease,"  words  which  are  obviously 
indicative  of  a  future  event,  and  shew  that  futurity  was  in  the 
contemplation  and  thoughts  of  the  testator  at  the  time  he  was 
writing.  He  was  looking  at  the  condition  of  things  at  the  time 
of  his  own  death.  I  wish  to  observe  this,  that  the  words,  "  born 
or  en  ventre  sa  mere  at  the  time  of  my  decease,"  are  not  words 
upon  which  a  technical  construction  has  been  put,  and  therefore 
if  we  put  a  technical  meaning  upon  the  words  "  to  be  begotten," 
we  find  they  are  coupled  with  other  words  upon  which  no  such 
technical  meaning  has  been  placed.  But  then  we  do  not  stop 
there,  because  when  he  goes  on  to  deal  with  the  interest  of  his 
daughters  to  whom  he  has,  as  yet,  given  nothing,  he  gives  the 
estate  amongst  his  daughters,  who  are  described  in  this  way,  "All 
and  every  my  daughter  and  daughters  on  the  body  of  my  said 
wife  begotten  or  to  be  begotten,  born,  or  e7i  ventre  sa  mere  at  the 
time  of  my  decease,"  repeating  in  the  second  part  of  the  sentence 
the  very  words  he  had  used  with  regard  to  the  sons  in  the  earlier 
part,  but  introducing  the  word  "  begotten  "  to  shew  that  he 
meant  to  qualify  by  that  the  daughters  of  whom  he  was  already 
the  father.  He  was  therefore  drawing  in  the  will  a  distinction 
between  the  past  and  future  children.  Now,  that  to  my  mind,  is 
a  very  strong  circumstance.  But  even  then  it  does  not  quite  rest 
there ;  because  if  we  were  to  put  the  construction  upon  the  words 
which  has  been  contended  for  by  the  Appellant,  it  would  result  in 
this — that  the  eldest  son  would  take  an  estate  tail,  that  the  second 
son  would  take  an  estate  for  life  with  remainder  to  his  male 
issue  in  tail,  that  the  third  son  would  take  an  estate  for  life  with 
remainder  to  his  male  issue  in  tail,  and  the  fourth,  fifth,  and  sub- 
sequent sons  would  take  an  estate  in  tail  male.  Now,  although 
that  is  a  perfectly  possible  disposition,  it  is  one  which  is  extremely 
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0.  A.  unlikely,  and  extremely  improbable.    I  bave  already  pointed 

1888  out  tbat  tbe  testator  bas  in  bis  will  indicated  not  merely  tbe  fact 

Locke  ^^^^       eldest  son  was  provided  for,  but  be  bas  stated  tbe  fact  tbat 

DuNLOP  "^^       ^^^^  tbree  sons. 

  Now,  putting  all  tbose  circumstances  togetber,  I  tbink  tbat  in 

Fry,  L.J. 

  tbis  case  we  are  compelled  to  put  upon  tbe  words, "  to  be  begotten 

tbeir  primary  meaning  in  tbe  Englisb  language,  and  not  tbe 
primary  legal  significance  wbicb  is  attacbed  to  tbem  by  de- 
cision. 

Tbe  cases  bave  been  referred  to  by  tbe  Lord  Justice,  and  I  do 
not  desire  to  add  anytbing  as  to  tbem,  except  to  say  tbis,  tbat  so 
far  as  I  can  see  in  all  tbose  cases  tbe  strict  legal  meaning  of  tbe 
words  "  otber  sons  "  bas  been  un  grammatical,  and  tberefore  tbe 
legal  meaning  of  tbe  words  "  otber  sons  "  bas  been  seized  bold 
of  by  tbe  Court  to  give  effect  to  tbe  manifest  intention  of  tbe 
testator  or  settlor.  If  we  were  to  adbere  to  tbe  legal  significance 
of  tbe  words  "to  be  begotten,"  we  sbould  do  so,  not  for  tbe 
purpose  of  effectuating,  but  of  defeating  tbe  manifest  intention 
of  tbe  testator. 

Tberefore  I  tbink  tbat  Mr.  Justice  Stirling  was  rigbt  in  tbe 
decision  be  came  to,  and  tbat  tbe  grounds  on  wbicb  be  arrived 
at  tbat  decision  are  correct. 

Lopes,  L.J. : — 

I  entirely  agree,  and  I  can  add  notbing  to  wbat  bas  been  said. 

Solicitors :  Clarice,  Raivlins  &  Co.,  agents  for  E.  D,  B.  Locke, 
MelJcsham  ;  Lempriere  &  Broivne, 

M.  W. 
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In  re  NEW  YOEK  EXCHANGE,  LIMITED. 


C.  A. 


Winding-up — Compulsory  Order — Voluntary  Winding-up — Right  of  Creditor 
to  Compulsory  Order — Companies  Act,  1862,  s.  145  \_Revised  Ed.  Statutes, 
vol.  xiv,  p.  234]. 


1888 
KAY,  J. 
May  5. 


C.  A. 


Sect.  145  of  tlie  Companies  Act,  1862,  which  provides  that  the  voluntary   July  26,  27. 

winding-up  of  a  company  shall  be  no  bar  to  the  right  of  a  creditor  to  have   

it  wound  up  by  the  Court  if  the  Court  is  of  opinion  that  his  rights  will  be 
prejudiced  by  a  voluntary  winding-up,  applies  whether  the  voluntary 
winding-up  commenced  before  or  after  the  presentation  of  the  petition. 

A  creditor  presented  a  winding-up  petition  on  the  17th  of  December, 
1887.  Three  days  before  this  the  company  had  sent  him  an  account  shewing 
assets  £2500,  and  liabilities  £5000.  On  the  26th  of  January,  1888,  the  com- 
pany passed  an  extraordinary  resolution  for  winding-up.  On  the  28th  of 
January  the  petition  was  ordered  to  stand  over  with  liberty  to  the  Petitioner 
to  bring  an  action,  which  he  did.  On  the  30th  of  April  the  voluntary 
liquidator  withdrew  his  defence  in  the  action  on  the  ground  that  there 
were  no  assets.  When  the  petition  came  on  again,  Kay,  J.,  refused  to  make 
a  winding-up  order,  but  directed  the  voluntary  winding-up  to  be  continued 
under  supervision.    The  petitioner  appealed. 

Held,  on  appeal,  that  this  order  must  be  affirmed,  for  that  the  only 
possible  advantage  of  a  compulsory  order  would  be  its  relation  back  to  the 
17th  of  December,  and  that  therefore  the  voluntary  winding-up  could  not 
prejudice  the  rights  of  the  creditor  unless  assets  had  been  misapplied 
between  the  17th  of  December,  1887,  and  the  26th  of  January,  1888,  and 
that  if  the  creditor  relied  on  this,  he  ought  to  have  made  out  at  the 
hearing  in  the  Court  below  a  prima  facie  case  of  misapplication  of  assets 
during  that  period. 

The  company  was  incorporated  in  July,  1886,  for  the  purpose 
of  carrying  on  business  as  sharebrokers.  The  capital  was  £20,000 
in  2000  shares,  of  which  only  505  were  allotted.  On  the  17th  of 
December,  1887,  IF.  P.  Millington  presented  a  petition  for  wind- 
ing up  the  company,  alleging  that  he  had  employed  the  company 
as  his  brokers  to  buy  and  sell  stocks  and  shares  for  him,  and  that 
on  the  balance  of  account  there  was  due  to  him  from  the  company 
£1319  10s.  2d.y  and  that  the  company  had  sent  him  on  the  14th 
of  December,  1887,  a  statement  of  their  assets  and  liabilities, 
shewing  liabilities  £5123  13s.,  and  assets  £2611  5s.  2d. 

The  petition  was  answered  for  the  14th  of  January,  1888. 

On  the  6th  of  January,  1888,  an  order  was  made  to  appoint  A. 
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0.  A.  Morgan,  the  manager  of  the  company,  provisional  official  liqui- 

1888  dator  on  his  giving  security. 

In  re  On  the  14th  of  January  the  petition  came  into  the  paper 

Exchange  directed  to  stand  over  till  the  21st  and  again  till  the 

Limited.  '  28th. 

Morgan  did  not  give  security  and  left  England.  The  Petitioner 
then  applied  for  the  appointment  of  another  person  as  provisional 
liquidator.  The  company  opposed  the  application,  and  it  was 
ordered  to  stand  over. 

On  the  26th  of  January,  1888,  the  company  passed  an  extra- 
ordinary resolution  for  voluntary  winding  up,  appointing  Machay 
liquidator. 

On  the  28th  the  petition  came  on  to  be  heard.  The  company 
had  filed  affidavits  impeaching  the  Petitioner's  debt  as  founded 
on  gambling  transactions.  Mr.  Justice  Kay  directed  the  petition 
to  stand  over,  with  liberty  to  the  Petitioner  to  bring  an  action. 

The  Petitioner  accordingly  brought  his  action  and  delivered 
statement  of  claim  on  the  3rd  of  February.  The  Defendants  on 
the  18th  delivered  statement  of  defence,  alleging  that  the  debt 
claimed  by  the  Petitioner  was  founded  on  gaming  and  wagering 
transactions.    On  the  22nd  of  February  issue  was  joined. 

On  the  30th  of  April  the  solicitor  of  the  liquidator  wrote  to 
the  Petitioner's  solicitor  as  follows  : — 

"  Owing  to  the  fact  that  after  most  careful  search  and  investi- 
gation it  has  been  ascertained  that  the  company  possess  no  assets 
for  the  payment  of  any  of  its  debts,  or  even  for  the  costs  of  liqui- 
dation, my  client  has  instructed  me  to  withdraw  the  company's 
defence  to  this  action,  and  to  schedule  your  client  as  a  creditor 
for  the  amount  of  his  claim.  There  is  little  doubt  the  company 
would  succeed  on  its  defence  to  this  action  if  it  were  fought  out — 
but  it  is  obviously  a  waste  of  money  to  go  to  trial  when  there 
would  be  absolutely  nothing  for  you  to  get  even  were  you  suc- 
cessful. On  this  point  you  have  doubtless  been  able  to  satisfy 
yourself,  as  you  have  had  the  most  unlimited  inspection  of  all  the 
company's  books  and  papers.  With  reference  to  your  petition, 
you  may  restore  same  or  withdraw  it  as  you  think  fit,  but  if  you 
adopt  the  latter  course  my  client  would  not  under  the  circum- 
stances make  any  application  against  you  as  to  costs." 
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The  defence  having  been  withdrawn,  judgment  for  the  Plaintiff 
was  given  in  the  action  on  the  3rd  of  May.  The  petition  was 
then  restored  to  the  paper  and  came  on  before  Mr.  Justice  Kay, 
on  the  5th  of  May.  , 

G.  H.  Stut field,  and  E.  Terrell,  for  the  Petitioner  : — 
The  Petitioner,  as  between  himself  and  the  company,  is  entitled 
as  of  right  to  a  compulsory  order  for  the  winding-up  of  the  com- 
pany :  In  re  West  Hartlepool  Ironworks  Company  (1). 

Marten,  Q.C.,  and  Dauney,  for  the  company : — 
We  ask  for  a  supervision  order,  which  will  be  a  sufficient  pro- 
tection to  the  Petitioner.  In  order  to  entitle  himself  to  a  compul- 
sory order  he  is  bound,  under  sect.  145  of  the  Companies  Act,  1862, 
to  shew  that  his  rights  will  be  prejudiced  by  the  voluntary  wind- 
ing-up. 

[Kay,  J.: — A  supervision  order  will  not  give  him  an  inde- 
pendent liquidator.] 

There  is  no  suggestion  that  the  present  liquidator  will  not  act 
properly  and  impartially.  The  case  cited  is  an  authority  against, 
rather  than  in  favour  of  the  Petitioner,  for  in  that  case  a  super- 
vision order  was  made. 

Stutfield,  in  reply  : — 

Sect.  145  only  applies  to  cases  where  a  voluntary  winding-up 
has  been  resolved  upon  before  any  winding-up  petition  has  been 
presented ;  it  does  not  extend  to  a  case  like  the  present  where 
the  petition  has  preceded  the  voluntary  winding-up.  It  would 
be  establishing  a  dangerous  precedent  if  it  were  held  that  after  a 
winding-up  petition  has  been  presented  by  a  creditor,  the  com- 
pany can  defeat  his  right  to  a  compulsory  order  by  passing  a 
resolution  for  a  voluntary  winding-up. 

Kay,  J.  :— 

The  duty  of  the  Court  in  all  these  cases  is  to  act  judicially — 
to  look  at  all  the  facts,  and  to  see  what  really  is  for  the  benefit 

(1)  Law  Rep.  10  Ch.  618. 


C.  A. 

1888 

In  re 
New  York 
Exchange, 
Limited. 
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New  York 
Exchange 


C.  A.  of  the  creditors.  They  are  the  body  whose  interests  I  regard, 
1888  and  I  do  not  at  all  consider  the  interests  of  any  one  else.  What 
I  have  here  is  this.  This  creditor  presented  a  petition  for  the 
winding-up  of  the  company,  which  it  was  within  his  right  to 
Limited,  do.  His  debt  was  disputed,  and  an  action  was  brought  by  him 
Kay,  J.  against  the  company  in  order  to  determine  whether  he  was 
entitled  to  the  sum  which  he  claimed.  Shortly  after  the  peti- 
tion was  presented,  a  resolution  was  passed  by  the  company  for 
a  voluntary  winding-up,  and  a  liquidator  was  appointed — a 
gentleman  against  whom  not  a  single  word  has  been  said.  I 
must  assume  that  he  is  a  proper  and  honourable  person,  and 
that  he  will  do  his  duty  in  the  best  manner  he  can.  The  only 
thing  that  can  be  urged  against  him  is  that  he  is  the  nominee  of 
the  directors,  but  he  is  not  a  person  who  is  in  any  way  interested 
in  the  company,  and,  no  suggestion  having  been  made  of  any 
impropriety  in  his  appointment,  T  must  assume  that  he  has  been 
properly  appointed.  This  liquidator,  in  the  exercise  of  his  dis- 
cretion, has  not  thought  fit  to  resist  the  action  by  the  Petitioner, 
judgment  has  been  obtained  against  the  company,  and  the  debt 
is  now  established  as  between  the  Petitioner  and  the  company. 
There  is  now  brought  before  me  a  statement  which  shews  the 
assets  and  liabilities  of  the  company.  [His  Lordship  referred 
to  the  statement  in  detail,  and  continued : — ]  The  result  is, 
that  there  is  a  deficiency  of  assets  to  pay  the  liabilities  of 
£2028,  and  one  of  the  debts  due  to  the  company — the  largest, 
amounting  to  £484 — being  doubtful,  the  deficiency,  if  that  debt 
is  not  recovered,  will  be  £2512.  There  is  no  suggestion  before 
me  that  the  voluntary  liquidator  will  not  do  his  duty  perfectly 
well,  and  that  duty  is  simply  to  get  in  these  assets  as  well  as  he 
can,  and  divide  them  rateably  among  the  creditors.  The  section 
of  the  Companies  Act,  1862,  which  refers  to  such  a  case  as  this  is 
sect.  145.  [His  Lordship  read  the  section,  and  continued : — ] 
It  is  said  that  that  section  applies  prima  facie  to  the  case  of  a 
voluntary  winding-up  resolved  upon  before  a  winding-up  petition 
has  been  presented.  It  may,  no  doubt,  be  so.  I  am  told  that 
the  Court  has  no  discretion  in  such  a  case  as  the  present.  It 
is  said  that  there  is  some  decision  which  binds  the  Court  hard 
and  fast,  so  that,  whatever  the  state  of  the  assets  may  be,  and 
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whatever  the  result  to  the  Petitioner  himself  may  be,  the  Court      C.  A. 
must,  under  such  circumstances  as  exist  here,  make  a  compulsory  1888 
order.    I  do  not  understand  that  to  be  the  law ;  if  it  were,  it  jr,^ 
would  be  an  extremely  foolish  law.    If  it  appears,  as  it  does  f^^^^J^^^^ 
appear  to  me,  to  be  probable,  that  if  I  now,  without  any  further  Limited. 
reason,  were  to  make  a  compulsory  order,  and  appoint  an  official      Kay,  j. 
liquidator,  extra  costs  would  be  occasioned  which  would  seriously 
diminish,  if  not  destroy,  the  small  balance  left  for  the  creditors,  I 
cannot  understand  that  a  petitioner,  in  the  position  of  this  Peti- 
tioner, can  be  acting  in  good  faith  when  he  asks  for  a  compulsory 
order.    I  can  quite  understand  that  his  professional  adviser  may 
desire  to  have  the  carriage  of  such  an  order,  but  the  object  of 
the  Court  in  making  the  order  is  not  to  diminish  the  assets  more 
than  can  be  helped  ;  and  I  think  the  Petitioner's  interests  will 
be  best  considered  by  my  exercising  the  discretion  which  I  think 
the  Court  has,  and  saying  that  it  is  for  the  benefit  of  the  cre- 
ditors that  a  compulsory  order  should  not  be  made.    In  the  case 
of  such  a  wretchedly  small  affair  as  this,  I  think  I  ought  to  take 
any  course  I  can  to  prevent  cost  which  is  not  positively  necessary 
from  being  incurred,  and  therefore,  not  to  make  a  compulsory 
order,  which  must  occasion  extra  expense,  but  to  make  a  super- 
vision order.    Under  that  order  the  Petitioner,  or  anybody  else, 
at  his  own  risk  as  to  costs,  which  in  my  judgment  is  a  most 
salutary  check,  can  obtain  any  order  which  it  is  right  to  make  in 
reference  to  the  winding-up.    If  the  liquidator  does  not  do  his 
duty,  the  matter  may  be  brought  before  the  Court  by  summons, 
and  he  may  be  removed.    If  any  division  of  assets  is  not  pro- 
perly made  the  Petitioner  may  bring  that  matter  too  before  the 
Court,  but  always  at  his  own  risk  as  to  costs.    Accordingly  I 
make  the  usual  supervision  order. 

C.  C.  M.  D. 

The  usual  order  for  supervision  was  accordingly  made — any 
proceedings  under  the  voluntary  winding-up  to  be  adopted  as 
the  Judge  should  direct. 

On  the  10th  of  May  the  liquidator  gave  to  the  Petitioner  an 
account  of  his  receipts  and  payments.  The  former  amounted  to 
£75  3s.  3d.,  the  latter  to  £22  9s.  Id.    He  stated  that  the  com- 
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pany  had  also  a  balance  at  its  bankers  of  £192  7s.  Id.,  which  had 
been  appropriated  by  the  bank  towards  payment  of  a  dishonoured 
acceptance  indorsed  by  the  company. 

The  Petitioner  appealed,  and  gave  notice  that  on  the  hearing  of 
the  appeal  he  should  ask  leave  to  adduce  further  evidence  as  to 
material  facts  connected  with  the  voluntary  winding-up  of  the 
company,  and  the  reasons  why  it  would  be  detrimental  to  the 
interests  of  the  creditors  that  the  voluntary  winding-up  should  be 
continued.  The  Court  of  Appeal  declined  to  allow  this  evidence 
to  be  read,  saying  that  it  was  the  duty  of  the  Petitioner  to  bring 
forward  his  whole  case  at  once,  and  not  to  bring  it  forward  piece- 
meal as  he  found  out  the  objections  in  his  way. 

The  appeal  was  heard  on  the  26th  and  27th  of  July,  1888. 

S.  Terrell,  for  the  Appellant : — 

A  creditor  whose  debt  is  undisputed,  which  ours  now  is,  is  en- 
titled ex  debito  justitise  to  a  winding-up  order. 

[Fey,  L.J. : — Yes,  if  there  is  no  winding-up  going  on,  but 
looking  at  sect.  145  of  the  Companies  Act,  1862,  does  not  the 
existence  of  a  voluntary  winding-up  alter  the  case  ?] 

It  is  submitted  that  the  section  only  applies  to  a  voluntary 
winding-up  which  had  come  into  operation  before  the  creditors' 
petition  was  presented — his  rights  must  be  determined  at  the 
time  of  the  presentation.  The  only  authority  for  refusing  him  a 
winding-up  order  is  In  re  West  Hartlepool  Ironworks  Company  (1), 
where  it  was  refused  on  the  ground  that  a  great  majority  of  the 
creditors  opposed  it. 

[Cotton,  L.J. : — May  not  the  Court  refuse  the  order  where  it 
would  be  useless  because  there  are  no  assets  ?] 

We  do  not  dispute  that  it  may,  but  we  dispute  the  fact  of  there 
being  no  assets.  Just  before  our  petition  was  presented  the  com- 
pany gave  us  an  account  shewing  assets,  and  we  want  to  know 
how  they  have  been  dealt  with. 

Marten,  Q.C.,  and  Bauney,  for  the  liquidator  :— 
The  Judge  in  the  first  instance  thought  that  as  the  Petitioner's 
(1)  Law  Rep.  10  Ch.  618. 


C.  A. 

1888 

In  re 
New  York 
Exchange, 
Limited. 


C.  A. 
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debt  was  doubtful,  a  case  for  a  winding-up  order  was  not  estab-      C.  A. 
lished  :  he  therefore  gave  the  Petitioner  leave  to  bring  an  action.  1888 
The  liquidator  considered  that  he  had  a  good  defence,  but  gave      in  re 
it  up  because  there  were  no  assets.  Exchange, 
[Fry,  L.J. : — A  compulsory  winding-up  would  overreach  pay-  Limited. 
ments  made  since  the  presentation  of  the  petition.    An  account 
was  given  just  before,  which  shewed  assets — then  an  account  is 
given  shewing  none.   Ought  there  not  to  be  an  opportunity  of 
investigating  the  payments  in  the  interval  ?] 

The  Judge  considered  that  the  case  was  one  for  the  discretion 
of  the  Court,  that  here  the  assets  were  originally  very  small,  that 
there  was  no  ground  for  suspecting  that  the  liquidator  was 
not  doing  his  duty,  that  under  sect.  145  the  petitioner  must  shew 
that  the  continuance  of  the  voluntary  winding-up  would  prejudice 
him,  that  this  was  not  made  out,  and  that  therefore  a  supervision 
order  was  the  proper  one. 

Stewart  Smithy  for  the  secretary  and  the  auditor  of  the  company, 
who  were  creditors  for  sums  amounting  to  about  £600,  stated 
that  his  clients  opposed  the  petition. 

H.  Terrell,  in  reply  : — 

If  there  are  now  no  assets  they  must  have  disappeared  between 
the  14th  of  December,  1887,  and  the  26th  of  January,  1888.  If 
they  disappeared  before  the  17th  of  December  a  compulsory  order 
would  not  help  me ;  but  if  a  large  part  of  them  was  paid  away 
during  the  period  between  the  17th  of  December  and  the  26th  of 
January,  which  is  most  probable,  the  payments  could  be  investi- 
gated under  such  an  order.  I  therefore  am  prejudiced  by  the 
continuance  of  the  voluntary  winding-up. 

Cotton,  L.J. : — 

This  is  an  appeal  from  a  decision  of  Mr.  Justice  Kay,  who  has 
refused  to  make  a  compulsory  winding-up  order,  and  has  con- 
tinued a  voluntary  winding-up  under  the  supervision  of  the 
Court.  The  appeal  was  rested  on  the  ground  that  a  creditor  has 
ex  dehito  justitise  a  right  to  a  winding-up  order.  As  a  general  rule 
he  has,  but  that  general  rule  is  subject  to  exceptions ;  generally 
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it  is  his  only  effectual  means  of  obtaining  payment  from  the 
company,  and  where  that  is  the  case,  he  is  of  right  entitled  to  it. 
Bat  the  Court  ought  not  to  make  a  winding-up  order  if  it 
is  satisfied  that  such  an  order  will  do  no  good.  On  the  17th 
of  December  last  the  petition  was  presented,  and  on  the  28th  of 
January  it  was  ordered  to  stand  over  with  liberty  to  the  Peti- 
tioner to  bring  an  action,  the  company  having  disputed  the  debt 
as  founded  upon  wagering  transactions.  In  the  meantime,  on 
the  26th  of  J anuary,  the  company  had  passed  a  resolution  for  a 
voluntary  winding-up.  On  the  30th  of  April  the  liquidator 
withdrew  the  defence  to  the  action,  on  the  ground  that  the  com- 
pany had  no  assets.  In  December,  1887,  an  account  had  been 
given  to  the  Petitioner  which  shewed  that  the  company  had  then 
assets  amounting  to  between  £2000  and  £3000,  and  that  its 
liabilities  were  about  double  that  amount.  The  liquidator  now 
says  that  the  company  has  no  assets.  The  Petitioner  contends 
that  the  assets  must  have  been  made  away  with  in  the  interval, 
and  that  it  is  important  to  him  to  be  able  to  call  in  question  the 
payments  made  between  the  presentation  of  the  petition  and  the 
date  of  the  resolution  for  voluntary  winding-up.  Whatever  has 
been  done  since  the  commencement  of  the  voluntary  winding-up 
can  be  investigated  by  the  Court ;  but  it  is  true  that  there  may 
have  been  payments  made  in  the  interval  between  the  presenta- 
tion of  the  petition  and  the  resolution  for  winding  up,  which 
cannot  be  investigated  under  the  voluntary  winding-up.  For 
this  reason  we  heard  counsel  for  the  liquidator.  On  considera- 
tion, I  think  that  if  any  case  of  the  assets  having  been  impro- 
perly dealt  with  during  this  interval  was  to  be  made,  it  ought  to 
have  been  brought  forward  at  the  hearing  of  the  petition.  The 
Court  will  not  make  a  compulsory  order  when  a  voluntary  wind- 
ing up  is  pending,  unless  it  is  satisfied  that  the  creditor  will  be 
prejudiced  by  the  continuance  of  the  voluntary  winding-up,  and 
this  the  Petitioner  must  be  taken  to  have  known.  He  therefore 
ought  to  have  made  a  case  shewing  that  having  the  winding-up 
carried  back  to  the  17th  of  January  would  be  an  advantage  to 
him,  for  it  is  only  by  his  losing  that  advantage  that  he  can  be  pre- 
judiced by  the  continuance  of  the  voluntary  winding-up.  In  no 
other  respect  could  he  be  benefited  by  a  compulsory  winding-up 
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order,  since  the  Court  has  the  sanie  powers  under  a  supervision      C.  A. 
order  as  under  a  compulsory  winding-up  order.  1888 
It  was  urged  that  the  145th  section  of  the  Companies  Act,  1862,  ^.^ 
only  applies  where  the  voluntary  winding-up  has  commenced  ^xciiange 
before  the  presentation  of  the  petition,  but  no  authority  was  cited  Limited. 
in  support  of  this  contention,  and  I  do  not  think  it  well  founded.  r'„ttoii,L..T. 
T  think  that  the  Legislature  intended  the  Court  not  to  supersede 
a  voluntary  winding-up  unless  satisfied  that  the  creditor  would 
be  prejudiced  by  continuing  it.    If  he  can  make  out  a  probable 
case  of  the  assets  having  been  improperly  dealt  with,  he  shews 
that  he  is  prejudiced,  and  is  then  entitled  to  a  compulsory  order, 
but  I  do  not  think  that  the  mere  fact  that  the  investigation  could 
be  carried  further  back  under  a  compulsory  order  is  enough  to 
entitle  him  to  it,  when  he  lays  no  ground  for  supposing  that 
carrying  it  back  would  be  a  benefit  to  him.    The  appeal,  there- 
fore, in  my  opinion,  fails. 

Fry,  L.J.  :— 

I  am  of  the  same  opinion.  Section  145  provides  that  the 
voluntary  winding-up  of  a  company  is  not  to  bar  the  right  of  a 
creditor  to  have  the  same  wound  up  by  the  Court  if  the  Court  is 
of  opinion  that  the  rights  of  such  creditor  will  be  prejudiced  by 
a  voluntary  winding-up.  The  Appellant  urged  that  this  enact- 
ment does  not  make  a  voluntary  winding-up  a  bar,  unless  it  was 
in  force  at  the  time  when  the  petition  was  presented ;  but  I  see 
no  ground  for  thus  confining  the  words  of  the  section.  I  think 
it  lies  on  the  creditor  to  shew  that  the  continuance  of  a  volun- 
tary winding-up  which  is  proceeding  when  he  asks  for  a  compul- 
sory order  will  prejudice  him.  Are  we  satisfied  that  he  will  be 
prejudiced  ?  There  is  no  direct  evidence  that  he  will,  and  I,  for 
my  part  am  not  satisfied.  If  he  meant  to  rely  on  improper  deal- 
ing with  the  assets  in  the  interval  between  the  presentation  of  the 
petition  and  the  resolution  to  wind  up,  he  should  have  brought 
forward  at  the  hearing  below  a  case  of  such  improper  dealing. 

The  Petitioner  is  a  creditor — no  other  creditor  appears  to  sup- 
port him,  and  two  creditors  appear  to  object.  By  sect.  91,  the 
Court  may  have  regard  to  the  wishes  of  creditors.  It  was  said 
that  these  objecting  creditors  are  not  bond  fide  creditors  ;  but  I 
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0.  A.  see  no  reason  for  saying  that  they  are  not  as  much  so  as  the  Peti- 

1888  tioner. 

In  re 

New  York  -p  ^  ^  -|-  y 

Exchange,  -LiOPES,  Ij.J.  : — 


Limited. 


It  lies  on  the  Petitioner  to  shew  that  he  will  be  prejudiced  by 
the  continuance  of  the  voluntary  winding-up,  and  in  my  opinion 
he  has  not  done  so. 

Solicitor  for  Petitioner :  /.  A.  Neale. 
Solicitor  for  Liquidator  :  George  Terrell. 

Solicitors  for  Opposing  Creditors  :  Worthington  Evans  & 
Blaxland, 

H.  C.  J. 


In  re  JELLAKD. 

1888 

Practice — Service  out  of  Jurisdiction — Petition  under  Trustee  Belief  Act  for 
NORTH  J  u  1/ 

'   '         Payment  of  Money  out  of  Court — Pules  of  Sujpreme  Court,  1883,  Order  xi., 
July  31.  ^  ^ 

C.A. 

Aug.  1.  Held,  by  North,  J.,  that  the  Court  has  no  jurisdiction  to  allow  service 

out  of  the  jurisdiction  of  a  petition  under  the  Trustee  Belief  Act  for  pay- 
ment of  money  out  of  Court. 

In  re  Cordon's  Settlement  Trusts  (1)  not  followed. 

It  appearing  that  the  order  sought  by  the  petition  was  only  for  carrying 
into  full  effect  an  order  which  had  recently  been  obtained  by  the  Respon- 
dents, the  Court  of  Appeal,  without  deciding  that  leave  was  necessary, 
gave  leave  to  serve  the  petition  on  the  solicitors  who  had  presented  the 
former  petition,  and  who  were  willing  to  accept  service. 

This  was  an  ex  parte  application  for  leave  to  serve  a  petition 
under  the  Trustee  Belief  Act  for  payment  of  money  out  of  Court 
upon  Eespondents  out  of  the  jurisdiction. 

Sargant,  for  the  Petitioner : — 

There  is  power  to  allow  service  out  of  the  jurisdiction  of 
such  a  petition :  In  re  Busjield  (2)  (observation  of  Lord  Justice 
Cotton  (3)) ;  In  re  Gordon's  Settlement  Trusts. 

(1)  W.  N.  1887,  p.  192.  (2)  32  Ch.  D.  123. 

(3)  32  Ch.  D.  129. 
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KOETH,  J.  : —  0.  A. 

1888 

I  do  not  see  that  I  have  power  to  allow  service  out  of  the  juris-  ^-v-' 
diction  of  anything  but  a  writ  of  summons,  or  notice  of  a  writ  of  j^Ird. 
summons.    If  you  choose  you  can  give  notice  to  the  Kespondents 
who  are  out  of  the  jurisdiction,  but  I  cannot  fortify  the  notice 
by  giving  leave  to  serve  it.    I  decline  to  act  upon  In  re  Gordon's 
Settlement  Trusts  (1). 

W.  L.  C. 

C  A. 

1888.  Aug.  1.    The  application  was  renewed  before  the  Court 
of  Appeal. 

It  appeared  that  the  funds  in  Court  belonged  to  J.  P.  Jellardy 
the  elder,  for  life,  with  remainder  to  his  three  children,  of  whom 
J.  P.  Jellard,  jun.,  was  one,  in  equal  shares.  By  an  order  made 
on  the  18th  of  February,  1888,  on  the  petition  of  /.  P.  Jellard, 
sen.,  and  his  children,  the  third  shares  of  the  children  had  been 
carried  over  each  to  the  separate  account  of  the  child  and  his  or 
her  incumbrancers,  subject  to  the  life  interest  of  J.  P.  Jellard,  sen. 
Taylor,  the  present  Petitioner,  had  purchased  the  interests  of 
J.  P.  Jellard,  sen.,  and  /.  P.  Jellard,  jun.,  under  a  power  of  sale 
in  a  mortgage,  and  now  petitioned  for  a  transfer  to  him  of  the 
third  share  of  /.  P.  Jellard,  jun.,  and  payment  of  the  dividends 
on  the  other  two-thirds.    The  Jellards  were  in  Australia, 

Sargant,  for  the  application. 

Cotton,  L.J.,  asked  whether  substituted  service  on  the  solici- 
tors who  presented  the  petition  of  February  had  been  suggested 
to  the  Judge,  and  was  informed  that  it  had  not,  but  that  the 
solicitors  were  willing  to  accept  service. 

Cotton,  L.J.  : — 

It  is  not  sought  by  the  present  petition  to  originate  any 
jurisdiction  against  the  Jellards;  they  have  submitted  to  the 
jurisdiction  by  their  own  petition,  and  the  present  petition  onlv 
seeks  to  give  full  effect  to  an  order  which  they  themselves 
obtained.    I  think  that  service  on  the  solicitors  whose  names 
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^-      appear  on  the  record  will  be  sufficient,  as  the  service  is  not  to 
originate  jurisdiction,  but  only  to  give  notice  to  the  parties  that 
In  re      it  is  proposed  to  deal  with  the  fund.  We  do  not  decide  that  it  is 

  *    necessary  that  leave  should  be  given  to  serve  the  solicitors,  but 

to  prevent  all  difficulty  we  give  leave. 

Eky  and  Lopes,  L.J  J.,  concurred. 
Solicitors  :  St.  Barbe  Sladen  &  Wing, 

H.  C.  J.. 


0.  A.  In  re  HAMLET. 

1888  STEPHEN  V.  CUNNINGHAM. 

iug.iyL  [1888    H.  392.] 


Will — Construction — Gift  over — Portions — Children  dying  in  Lifetime  of 

Parent. 

Tbe  rule  mHowgrave  v.  Cartier  (1)  in  favour  of  putting  on  a  settlement 
or  will  making  a  provision  for  a  family  such  a  construction  as  will  give 
the  children  indefeasible  interests  on  their  attaining  twenty-one,  is  only  a 
rule  of  construction  to  be  applied  in  construing  ambiguous  words,  and  not 
a  positive  rule  which  will  modify  the  effect  of  plain  words. 

A  testator  gave  his  property  to  his  daughter  for  life,  and  then  to  her 
children,  who  being  sons  should  attain  twenty-one,  or  being  daughters 
attain  that  age  or  marry.  "  And  in  case  my  said  daughter  shall  happen  to 
die  without  leaving  any  child  or  children  her  surviving,  or  leaving  such 
tliey  shall  all  die  without  having  obtained  a  vested  interest  in  the  said 
trust-moneys,  and  without  leaving  any  issue  them,  him  or  her  surviving,'" 
then  over  to  two  cousins.  The  daughter  had  children,  some  of  whom 
attained  twenty-one,  but  all  died  in  her  lifetime  : — 

Eeld^  that  the  gift  over  took  effect,  its  terms  being  unambiguous  and  the 
event  to  which  it  referred  having  happened. 

Decision  of  Kay^  J.,  affirmed. 

This  was  an  appeal  by  the  Defendant,  /.  W.  Cunningham^  from 
a  decision  of  Mr.  Justice  Kay  (2). 

John  Bamlet,  by  will  dated  the  23rd  of  May,  1825,  gave  his 
real  estate  to  William  Bennett  and  Sarah  Goodwin,  their  heirs  and 
assigns,  upon  the  trusts  thereinafter  mentioned ;  and  bequeathed 


(1)  3  V.  &  B.  79. 


(2)  38  Ch.  D.  183. 
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his  personal  estate  to  the  same  trustees,  their  executors,  admin-  C.  A. 
istrators,  and  assigns,  upon  the  trusts  thereinafter  mentioned.  188S 
The  trusts  were  that  the  trustees  and  the  survivors  of  them, 
and  the  heirs,  executors,  administrators  and  assigns  of  the  ^^^^^^^^ 
survivor  should  sell  and  convert  into  money  his  personal  estate, 
or  such  part  thereof  as  should  not  consist  of  money,  and  should, 
in  case  they  should  think  proper  and  advisable,  sell  the  real 
estate.  He  directed  his  trustees  to  stand  possessed  of  all  sums 
of  money  which  should  come  to  their  hands  by  the  above  ways 
and  means,  upon  trust  to  pay  his  debts,  funeral  and  testamentary 
expenses,  and  invest  the  surplus  in  manner  therein  mentioned, 
and  after  his  daughter  Elizabeth  Ann  Hamlet  attained  twenty-one, 
to  pay  the  income  to  her  during  her  life  for  her  separate  use, 
with  a  restraint  on  anticipation,  and  after  her  decease,  as  to  both 
the  capital  and  income  of  the  trust  funds,  "  In  trust  to  pay,  and 
I  do  hereby  give  and  bequeath  the  same  unto  all  and  every  the 
children  and  child  of  her  my  said  daughter  Elizabeth  Ann  who 
being  a  son  or  sons  shall  attain  the  age  of  twenty-one  years,  or 
being  a  daughter  or  daughters  shall  attain  that  age  or  marry,  to 
be  divided  between  or  amongst  them,  if  more  than  one,  in  equal 
shares  and  proportions,  with  benefit  of  survivorship  between  and 
amongst  them  in  case  any  or  either  of  them  shall  happen  to  die 
without  having  obtained  a  vested  interest  therein,  and  if  but  one 
the  whole  to  that  one  child ;  and  in  case  my  said  daughter  Eliza- 
beth Ann  shall  happen  to  die  without  leaving  any  child  or  children 
her  surviving,  or  leaving  such  they  shall  all  die  without  having 
obtained  a  vested  interest  in  the  said  trust-moneys,  and  without 
leaving  any  issue  them,  him  or  her  surviving,  then  I  hereby  give 
and  bequeath  the  said  trust-moneys,  stocks,  funds  and  securities, 
and  the  dividends,  interest,  and  annual  produce  thereof  unto  and 
equally  between  my  cousins  the  said  William  Bennett  and  Sarah 
Goodwin f  their  executors,  administrators  and  assigns,  for  their 
own  use  and  benefit  absolutely."  The  testator  then  directed  that 
until  the  income  of  the  trust  fund  should  "  become  payable  under 
the  trusts  of  this  my  will,"  the  trustees  should  invest  and  accu- 
mulate it.  And  he  declared  that  "  until  the  vesting  or  payment 
of  the  portions  hereby  provided  for  the  children  of  my  said 
daughter  Elizabeth  Ann  respectively,  as  aforesaid,"  the  trustees 
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C.  A.  or  trustee  should  raise  and  pay  such  sums  as  they,  he,  or  she 
1888  should  think  proper  for  the  maintenance  and  education,  of  the 
^X^Q  children  of  his  said  daughter  respectively,  and  also  should,  after 
Hamlet,  j^gj.  decease  advance  any  sums  of  money  they  or  he  should  think 
proper  out  of  the  trust  funds  for  the  advancement  of  any  of  his 
grandsons  during  his,  her  or  their  minority  or  respective  mino- 
rities, the  money  so  paid  for  advancement  to  be  "  taken  as  part 
of  the  portion  or  portions,  share  or  shares  to  which  they,  my  said 
grandsons,  will  respectively  become  entitled  under  this  my  will." 
He  then  directed  that  the  rents,  issues  and  profits  of  his  real 
estate  until  sale  should  be  applied  in  the  manner  in  which  the 
income  of  the  proceeds  of  sale  was  thereinbefore  directed  to  be 
applied,  and  he  declared  that  if  his  trustees  should  not  think 
proper  to  sell  his  real  estate,  then  as  to  such  parts  thereof  as 
should  not  be  sold,  "  I  do  hereby  give  and  devise  the  same,  and 
every  part  thereof  (after  the  decease  of  my  said  daughter  Eliza- 
heth  Ann)  unto  and  equally  between  all  and  every  the  children 
and  child  of  her  my  said  daughter  Elizabeth  Ann,  their  heirs  and 
assigns  for  ever,  as  tenants  in  common  and  not  as  joint  tenants, 
and  in  case  my  said  daughter  shall  depart  this  life  without 
leaving  any  issue  her  surviving,  then  as  to  my  real  estates,  or 
such  part  or  parts  thereof  as  shall  not  be  sold  or  disposed  of 
under  the  trusts  of  this  my  will,  I  give  and  devise  the  same  and 
every  part  thereof  unto  and  equally  between  the  said  William 
Bennett  and  Sarah  Goodwin,  their  heirs  and  assigns  for  ever,  to 
take  as  tenants  in  common  and  not  as  joint  tenants." 

The  testator  died  in  1825,  leaving  no  child  except  the  daughter 
named  in  his  will,  who  was  then  under  age  and  unmarried.  In 
1840  she  married  John  William  Cunningham,  by  whom  she  had 
six  children,  all  of  whom  died  unmarried  in  her  lifetime,  but  two 
of  them  having  attained  the  age  of  twenty-one  years.  She  died 
in  January  J  881.  Under  the  wills  of  the  two  children  who 
attained  twenty-one,  John  William  Cunningham  was  entitled  to 
such  shares,  if  any,  as  they  were  able  to  dispose  of  in  John 
Eamlefs  property,  subject  to  a  mortgage  which  one  of  them  had 
made,  and  which  was  vested  in  H.  S.  Cunningham.  Part  of  the 
real  estate  remained  unsold. 

The  trustees  took  out  an  originating  summons  to  have  the 
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construction  of  the  will  settled.    Mr.  Justice  Kay  decided  that      C  A. 

the  gift  over  to  William  Bennett  and  Sarah  Goodwin  had  taken  1888 

effect  (1).    John  William  Cunningham  appealed,  and  the  appeal 

was  argued  on  the  31st  of  July  and  the  2nd  of  August.  Hamlet. 

Stephen 

Sir  Horace  Da^'ey,  Q.C.,  and  Vaughan  HaivMns,  ioi  the  Appel-  Cunningham. 
lant : — 

The  two  children  who  attained  twenty-one  took  indefeasible 
interests,  and  the  gift  over  did  not  take  effect.  The  gift  over  is 
to  be  construed  as  a  remainder,  which  was  only  to  take  effect  on 
the  complete  failure  of  the  original  gift.  If  a  gift  can  be  con- 
strued as  a  remainder,  the  Court  will  always  adopt  that  construc- 
tion, rather  than  defeat  a  vested  interest.  The  words  leaving  a 
child  or  children  "  ought  to  be  construed  "  having  had  a  child  or 
children  "  according  to  the  established  principle  of  construction 
in  case  of  settlements :  Emperor  v.  Rol/e  (2).  The  same  con- 
struction is  applicable  in  wills  where  the  testator  has  placed 
himself  in  loco  parentis  to  the  class  of  children  to  be  benefited : 
Woodcock  V.  Duke  of  Dorset  (3)  ;  Farrer  v.  Barker  (4) ;  Jackson  v. 
Dover  (5)  ;  Hoivgrave  v.  Cartier  (6)  ;  Bouverie  v.  Bouverie  (7).  % 
In  the  present  case  the  testator  is  providing  for  the  children  of 
his  only  daughter,  and  he  calls  their  shares  portions."  The 
word  "  surviving  "  has  been  held  not  to  interfere  with  this  con- 
struction :  Currie  v.  Larkins  (8).  In  some  cases  that  word  has 
been  said  to  refer  to  the  surviving  of  the  stirps,  but  it  would  be 
more  correct  to  say  that  it  refers  to  the  surviving  of  the  share. 
Whenever  the  share  vests,  so  that  it  either  survives  in  the  legatee 
or  is  transmitted  to  his  representatives,  it  may  be  said  to  "  sur- 
vive." In  such  cases  the  gift  over  does  not  affect  it :  Waite  v. 
Littlewood  (9)  ;  Lucena  v.  Lucena  (10). 

If  the  word  surviving  "  is  to  have  its  literal  meaning,  the 
gift  over  ought  to  be  construed  as  referring  to  children  who 
might  be  infants  at  the  death  of  their  mother.  The  testator  is 
dealing  with  the  event  of  no  children  attaining  a  vested  interest, 

(1)  38  Ch.  D.  183.  (6)  3  V.  &  B.  79. 

(2)  1  Ves.  Sen.  208.  (7)  2  Ph.  349. 

(3)  3  Bro.  C.  C.  569.  (8)  4  D.  J.  &  S.  245. 

(4)  9  Hare,  737.  (9)  Law  Kep.  8  Ch.  70. 

(5)  2  H.  &  M.  209.  ■       (10)  7  Ch.  D.  255. 
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0.  A.      and  he  takes  two  alternatives ;  (1)  if  no  infant  child  should 
1888       survive  the  tenant  for  life ;   (2)  if  she   should  leave  infant 
children  who  should  not  attain  twenty-one.    In  any  construction 
Hamlet.    i]^q-^q      ^n  ambiguity  and  an  apparent  inconsistency  with  the 
^.        original  gift,  and  in  such  a  case  the  Court  always  adopts  such  a 
Cunningham,  construction  as  will  best  convey  into  effect  the  intention  of  the 
testator :  Perfect  v.  Lord  Curzon  (1)  :   Wakefield  v.  Maffet  (2) ; 
Kennedy  v.  Sedgwick  (3)  ;  Maitland  v.  Chalie  (4)  ;  In  re  Thomi^sons 
Trust  (5) ;  Currie  v.  Larhins  (6)  ;  Swallow  v.  Binns  (7). 

Marten^  Q.C.,  and  E.  Beaumont^  for  the  representative  of  Sarah 
Goodwin : — 

The  gift  over  in  this  case  took  effect  in  the  events  that  have 
happened.  There  is  no  ambiguity  in  the  words  of  this  will.  The 
clear  intention  of  the  testator  was  that  the  shares  should  vest  in 
the  legatee  on  attaining  twenty-one,  or  on  the  death  of  the 
mother,  whichever  event  should  last  happen.  The  form  of  the 
gift,  "  in  trust  to  pay,"  confirms  this  construction ;  and  no  other 
construction  makes  the  whole  will  consistent.  In  any  other  con- 
»  struction  the  clause  of  survivorship  which  precedes  the  gift  over 
would  be  superfluous  and  meaningless. 

The  artificial  rule  of  construction  adopted  in  Emperor  v. 
Bolfe  (8),  and  followed  in  subsequent  cases,  is  only  applicable  in 
cases  of  doubtful  construction  upon  the  w^hole  instrument,  when 
it  has  been  carried  to  the  full  length  tliat  is  justifiable  in  order 
to  prevent  the  divesting  of  an  interest  which  by  previous  words 
of  gift  was  vested  in  a  child  ;  but  no  case  has  gone  so  far  as  to 
do  violence  to  the  words,  if  no  other  part  of  the  instrument  be 
found  inconsistent  with  them  "  :  Whatford  v.  Moore  (9)  ;  JeyesY. 
Savage  (10). 

Torres  v.  Franco  (11)  and  Swallow  v.  Binns  were  both  cases  of 
settlement  in  which,  there  being  conflicting  or  doubtful  clauses, 
the  Court  held  that  the  presumed  intention  of  the  instrument 

(1)  5  Madd.  442.  (6)  4  D.  J.  &  S.  245. 

(2)  10  App.  Cas.  422.  (7)  1  K.  &  J.  417. 

(3)  3  K.  &  J.  540.  (8)  1  Ves.  Sen.  208. 

(4)  6  Madd.  243.  (9)  3  My.  &  Cr.  270,  289. 

(5)  5  De  G.  &  Sm.  667.  (10)  Law  Rep.  10  Ch.  555. 

(11)  1  Eass.  &  :My.  ';-ll>. 
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im-  se  to  provide  for  children  must  prevail,  so  as  to  give  a  vested  o.  A. 
interest  to  children  who  had  attained  twenty-one,  though  they  X888 
did  not  survive  the  first  taker. 


[Cotton,  L.J.,  referred  to  Li  re  Thomi^son's  Trusts  (1),  where 


In  re 
Hamlet. 

Stephen 

the  words  "  leave  no  child  or  children,  &c.,  &c.,"  were  held  not  to  v. 

_  1  f.  •  1  1  1  .  T  Cunningham. 
take  away  the  enect  oi  a  prior  clearly  vested  interest.]   

Bramicell  Davis,  for  the  representatives  of  William  Bennett : — 

Where,  as  in  this  case,  the  will  contains  a  clear  and  unam- 
biguous divesting  clause,  the  Court  cannot  make  a  new  will  for 
the  sake  of  giving  effect  to  what  may  have  been  supposed  to  be 
the  paramount  intention :  Bythesea  v.  BytJiesea  (2)  ;  In  re  Will- 
mot  fs  Trusts  (3). 

The  nearest  case  to  this  is  Young  v.  Turner  (4),  where  the 
Court  declined  to  substitute,  as  is  here  sought  to  be  done,  the 
word  "  having  "  issue  for  the  word  "  leaving  "  issue.  White  v. 
Hill  (5)  is  distinguished  from  that  case.  The  opinion  of  Lord 
Cottenliam,  in  Wkatford  v.  Moore  (6),  that  the  cases  in  favour  of 
vesting  had  been  carried  to  their  full  extent,  was  fully  supported 
by  Sir  G.  Turner  in  Farrer  v.  Barker  (7).  There  is  nothing  to 
shew  that  the  testator  in  this  case  placed  himself  in  loco  parentis 
to  the  possible  children  of  his  daughter,  who  was  not  even  married 
at  the  time  of  his  death. 


Sir  Horace  Davey,  in  reply  : — 

It  has  been  attempted  on  behalf  of  the  Kespondents  to  whittle 
away  to  nothing  the  rule  of  construction  which  has  been  adopted 
in  order  to  carry  out  the  presumed  intentions,  and  prevent  a  clear 
primary  gift  from  being  divested.  Where  there  is  an  inconsis- 
tency between  the  original  gift  and  the  gift  over,  the  Court  will 
lean  to  such  a  construction  as  will  let  in  the  largest  number  of 
the  original  objects  of  gift :  Perfect  v.  Lord  Curzon  (8)  ;  Torres  v. 
Franco  (9).    And  this  rule  is  not  confined  to  settlements,  but 

(1)  5  De  G.  &  Sm.  667.  (5)  Law  Eep.  4  Eq.  265. 

(2)  23  L.  J.  (Ch.)  1004 ;  17  Jur.  645.  (6)  3  My.  &  Cr.  289. 

(3)  Law  Eep.  7  Eq.  532.  (7)  9  Hare,  737,  744. 
(^4)  1  B.  &  S,  550.  (8)  5  Madd.  442. 

(9)  1  Euss.  &  My.  649. 
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C.  A.  extends  to  wills  also :  Jackson  v.  Dover  (1) ;  In  re  Knowles  (2).  If 
1888  the  gift  over  is  fairly  capable  of  being  construed  in  two  ways, 
Xn  re  one  construction  will  be  consistent  with  the  maintenance  of 

the  vested  interests  which  have  been  clearly  given  in  the  first 
instance,  the  Court  will  struggle  to  adopt  that  construction, 
Cunningham,  ^^q^^]^  '^^  j^^j  j^Qg^  obvious  or  literal:  Currie  v. 

Larhins  (3) ;  Powis  v.  Burdett  (4). 

1888.  Aug.  4.    Cotton,  L.J.  :~ 

This  is  an  appeal  against  the  decision  of  Mr.  Justice  Kay,  who 
declared  that  on  the  true  construction  of  the  will  of  the  testator 
a  gift  over  took  effect,  and  that  the  representatives  of  the  children 
of  the  testator's  daughter  did  not  take  the  property  given  pri- 
marily to  the  children.  The  facts  are,  that  the  testator  by  his 
will  gave  a  life  interest  in  his  property  to  his  daughter,  and  then 
gave  the  property  to  all  her  children  who  being  a  son  or  sons 
should  attain  the  age  of  twenty-one  years,  or  being  a  daughter  or 
daughters  should  attain  that  age  or  marry,  and  if  more  than  one 
in  equal  shares,  and  if  but  one,  the  whole  to  that  one  child. 
Then  follows  the  gift  over  upon  which  the  question  before  us 
turns :  "  And  in  case  my  said  daughter  Elizaheth  Ann  shall 
happen  to  die  without  leaving  any  child  or  children  her  surviving,, 
or  leaving  such  they  shall  all  die  without  having  obtained  a 
vested  interest  in  the  said  trust  moneys,  and  without  leaving 
any  issue  them,  him,  or  her  surviving,  then  I  hereby  give  and 
bequeath  the  said  trust  moneys,  stocks,  funds,  and  securities,  and 
the  dividends,  interest,  and  annual  produce  thereof,  unto  and 
equally  between  my  two  cousins  William  Bennett  and  Sarah 
Goodwin,  their  executors  and  assigns."  The  daughter  was  under 
age  and  unmarried  at  the  testator's  death.  She  afterwards 
married,  and  had  several  children,  two  of  whom  attained  twenty- 
one,  and  so  acquired  a  vested  interest ;  but  all  the  children  died 
before  their  mother.  It  is  contended  on  behalf  of  the  Appellant 
that  that  clause,  notwithstanding  its  terms,  does  not  in  the  events 
which  have  happened  carry  over  the  property  to  the  two  cousin-s. 
In  support  of  his  contention,  he  refers  to  a  rule  which  is  a 

(1)  2  H.  &  M.  209.  (3)  4  D.  J.  &  S.  245,  255. 

(2)  21  Ch.  D.  806.  (4)  9  Ves.  428. 
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well-known  rule,  though  I  differ  somewhat  from  Sir  Horace  Bavey 
and  Mr.  Vauglian  Haivhms  in  the  way  in  which  they  seek  to  state 
it.  It  is  a  rule  which  is  not  laid  down  for  the  first  time,  but  is 
referred  to  and  approved  of,  in  Hotvgrave  v.  Cartier  (1),  by  Sir 
William  Grant  in  these  terms  (2) :  "  Is  it  then  possible  to  say,  that 
from  the  whole  of  this  instrument  a  clear,  definite,  and  un- 
ambiguous intention  is  to  be  collected  to  exclude  all  children, 
except  those,  not  only  attaining  twenty-one,  but  surviving  both 
parents  ?  So  far  from  that  it  is  left  extremely  doubtful,  whether 
it  was  intended  so  to  frame  the  settlement.  Certainly  they  have 
not  so  framed  it :  but  I  think  they  have  not  even  said  enough  to 
arise  an  inference  of  such  an  intention.  Then  the  Court  is  left 
at  liberty  to  construe  it  (for  construction  it  certainly  requires)  in 
the  way,  that  has  been  held  the  most  rational  in  the  case  of 
ambiguous  family  settlements,  that  all  children,  arriving  at  the 
age  of  twenty-one  are  entitled."  When  we  look  back  to  the 
report  at  pages  89  and  91,  we  find  that  the  whole  difficulty  there 
was  caused  by  the  use  of  the  words  "  such  children,"  and  that  is 
the  matter  to  which  Sir  William  Grant  is  referring.  What  he 
there  expresses  (and  I  think  correctly)  the  rule  to  be  is  this,  that 
where  there  is  provision  made  for  children,  either  in  a  settlement 
or  (as  it  was  afterwards  held)  in  a  will,  if  the  construction  is 
ambiguous  the  testator  should  not  be  held  to  exclude  children 
who  have  attained  twenty-one  or  married,  simply  because  they 
die  in  the  lifetime  of  their  parent ;  but  that  rule  is  only  to  be 
applied  as  a  guide  in  construing  an  expression  which  is  in  itself 
ambiguous,  or  which  the  Court  sees  not  to  be  framed  in  accord- 
ance with  the  intention  of  the  settlor  or  testator  as  shewn  by  the 
other  parts  of  the  instrument.  Mr.  Justice  Kay,  I  think,  decided 
the  present  case  on  the  ground  that  the  rule  would  not  apply  to 
it,  because  he  considered  that  the  testator  was  not  in  loco  parentis 
towards  his  grandchildren.  I  do  not  take  that  view.  If  the  rule 
had  been  one  that  prevented  the  Court  from  fairly  construing  the 
instrument,  it  might  well  be  that  its  operation  would  be  confined 
to  the  case  of  a  settlement  made  by  a  person  in  loco  loarentis,  and 
would  not  be  extended  to  the  case  of  a  will.  But  I  do  not  so 
understand  the  rule.  I  understand  it  to  be  that,  when  you  find 
(1)  3  V.  &  B.  79,  91.  (2)  3  V.  &  B.  91. 
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0.  A.      provision  made  for  children  (and  grandchildren  would  come 
1888       within  the  same  principle),  if  the  expressions  are  ambiguous,  you 
re      will  give  to  the  instrument,  if  you  can,  that  construction  which 

Hamlet,    ^^^jj  carry  into  effect  in  the  best  way  the  intention  of  the  settlor 

Stephen 

V.  or  testator  to  provide  either  for  his  children  or  grandchildren.  I 
do  not  think  it  is  necessary  to  go  into  the  question  whether  the 
testator  here  could  be  considered  to  stand  in  loco  loarentis  to  his 
grandchildren ;  for,  assuming  that  the  rule  applies,  I  still  think 
that  the  decision  of  Mr.  Justice  Kay  is  right.  The  rule  is  only  a 
rule  of  construction,  to  guide  us  when  there  is  ambiguity  in  the 
words  of  the  instrument,  and  I  cannot  see  what  ambiguity  there 
is  in  this  will.  The  words,  "  In  case  my  said  daughter  Elizabeth 
Ann  shall  happen  to  die  without  leaving  any  child  or  children 
her  surviving,"  are  as  plain  an  expression  as  a  testator  can  well 
use. 

But  then  it  was  contended,  principally,  I  think,  by  Mr.  Vaughan 
Ilawldns,  that  there  is  an  inconsistency  in  this  gift  over.  It  is 
inconsistent  with  such  a  will  as  we  should  wish  to  see.  But  if  a 
testator  or  settlor  chooses,  within  the  limits  allowed  by  law,  to 
defeat  a  vested  interest  already  given,  there  is  no  legal  inconsis- 
tency in  that.  It  is  true  that  this  gift  over  is  not  reasonable,  using 
reasonable  "  in  the  sense  of  what  one  would  advise  a  testator  to  be 
proper  to  put  into  his  will,  but  testators  can  act  according  to  their 
own  will  and  according  to  their  own  desire,  and  in  my  opinion  we 
cannot,  if  there  be  no  ambiguity  in  the  instrument,  give  effect  to 
the  rule  of  construction  in  Sotvgrave  v.  Cartier  (1),  and  to  the  pre- 
sumed intention  of  settlors  or  testators  providing  for  children  or 
grandchildren.  If  a  testator  makes  in  clear  terms  an  unreasonable 
disposition  we  cannot  help  it,  and  we  cannot  make  a  will  for  him. 
All  rules  of  construction  are  simply  rules  to  be  applied  where 
there  is  no  definite  expression  of  intention  in  the  instrument. 
If  there  is,  you  do  not  want  any  rule  of  construction.  Even  when 
it  has  been  laid  down  as  a  rule  that  certain  words  have  a  par- 
ticular meaning,  still,  if  there  is  any  expression  in  the  will  which 
shews  that  the  testator  intended  to  use  them  in  a  different  sense, 
we  must  give  them  the  meaning  which  he  has  shewn  that  he 
intended  them  to  bear.    Eules  of  construction  are  only  intended 

(1)  3  V.  &  B.  79. 
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to  aid  us  where  tliere  is  ambiguity,  and  not  to  enable  us  to  get  C.  a. 
rid  of  the  express  words  of  the  testator  if  expressed  in  clear  1888 
language.  This  view  is  supported  by  the  observations  of  Lord  j,^ 
Halsbury  in  Leader  v.  Duffeij  (1),  where  he  said  that  it  was  the  duty 
of  the  Court  to  construe  the  words  of  the  instrument  with  such 
help  as  could  be  obtained  from  the  instrument,  and  not  to  look 
at  rules  of  construction  as  positive  rules  to  which  effect  must  be  Cotton, 
given  even  where  the  testator  has  expressed  a  different  intention. 
The  argument  which  has  appeared  to  me  to  deserve  most  con- 
sideration is  that  these  words  were  to  be  considered  as  a  mere 
continuation  of  the  limitation  which  was  to  take  effect  if  no 
vested  interest  was  obtained  by  the  children  under  the  preceding- 
words.  Both  the  counsel  for  the  Appellant  relied  on  the  words 
of  the  introduction,  "  And  in  case  my  said  daughter."  .  .  .  They 
said  that  those  were  not  words  which  would  be  naturally  used  if 
the  testator  was  defeating  a  previously  vested  interest.  But  I  am 
struck  with  this,  that  in  the  latter  part  of  the  will,  where  the 
testator  disposes  of  the  unsold  part  of  his  real  estate,  he  first 
gives  it  to  the  children  by  words  which  clearly  w^ould  give  them 
vested  interests  on  their  births,  and  then  introduces  a  gift  over 
by  the  same  words  as  those  we  are  now  considering.  I  do  not 
much  rely  upon  that  clause  as  shewing  us  what  his  intention  was, 
but  only  as  shewing  us  that  he  used  the  words  "  And  in  case  " 
to  introduce  a  limitation  displacing  a  previous  vested  gift,  a 
limitation  which  clearly  was  intended  to  displace  a  previous 
vested  interest,  and  which  could  not  be  contended  to  be  merely 
carrying  out  a  series  of  limitations  to  take  effect  on  failure  of  the 
previous  objects  of  the  gift. 

Sir  Horace  Davey  tried  to  put  this  limitation  over  into  different 
words,  making  what  he  said  would  be  a  slight  and  reasonable 
alteration  of  the  language,  so  as  to  make  it  a  mere  provision  in 
the  event  of  the  failure  of  the  previous  gift.  But  I  was  struck 
with  the  difficulty  that  even  Sir  Horace  Davey  had  of  putting  the 
gift  over  into  language  which  would  give  effect  to  his  suggestion. 
The  only  way  in  which  he  could  render  it  was,  "  If  my  daughter 
shall  die  without  leaving  any  child  other  than  a  child  who  has 
attained  a  vested  interest."  But  that  will  not  do  at  all.  A  less 
(1)  13  App.  Cas.  294. 
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C.  A.      violent  alteration  would  be  to  read  "  And  in  case  all  the  children 
1888       of  my  said  daughter  should  die  in  the  lifetime  of  their  mother," 
which  perhaps  might  be  rightly  construed  as  meaning  "  in  case 
Hamlet,    ^jj  j^^j,  children  should  die  without  having  attained  a  vested 

Q  p  JJ -g  JJJ- 

interest,"  because  it  is  immediately  preceded  by  a  limitation  on 
Cunningham,  ^j^^  death  of  some  of  them  without  having  obtained  a  vested 
Cotton,  L.J,  interest.  After  saying  what  was  to  be  done  if  some  of  them  died 
without  obtaining  a  vested  interest,  it  would  be  natural  to  go  on 
to  say  what  was  to  take  place  if  all  died  without  obtaining  it,^ 
and  if  the  will  had  been  expressed  as  I  have  suggested,  I  think 
that  it  might  not  unreasonably  have  been  read  as  meaning  if  all 
the  children  died  without  having  attained  twenty-one  or  without 
having  attained  twenty-one  or  married.  But  that  is  not  the 
language  which  the  testator  has  used,  and  although  what  is  con- 
tended for  by  the  Appellant  would  fit  in  with  what  we  should 
consider  the  more  reasonable  view  for  a  testator  to  take,  we  can 
only  judge  of  his  intention  by  the  language-he  has  used. 

Many  cases  were  referred  to  and  some  were  pressed  upon  us, 
I  do  not  intend  to  go  through  them  all,  because  to  my  mind  we 
have  only  to  consider  whether  there  is  ambiguity,  and,  if  there 
is,  then  lean  to  that  construction  of  the  ambiguous  words  which 
will  best  give  effect  to  what  may  be  presumed  to  have  been  the- 
intention  of  the  testator.  Currie  v.  LarJcins  (1)  was  much  relied 
on.  That  was  a  case  before  Lord  Justice  Knight  Br  uce  and  Lord 
Justice  Turner,  and  Sir  Horace  Bavey  said  it  was  more  difficult 
to  arrive  at  the  construction  there  adopted  than  to  arrive  at  a 
conclusion  in  his  favour  here.  I  do  not  agree  with  that  view. 
The  question  there  was  whether  the  property  vested  only  in  those- 
children  who  not  only  attained  twenty-one  or  married  but  also 
survived  their  mother.  What  the  Lord  Justices  held  was  this^ 
that  on  the  construction  of  the  settlement  the  words  referring  ta 
survivorship  were  only  intended  to  shew  that  the  children  were 
not  to  interfere  with  the  life  interests  given  to  the  parents,  that 
they  were  to  take  nothing  until  after  the  death  of  the  survivor  of 
the  parents — that  those  words  were  not  inserted  in  order  to  define 
the  children  who  were  to  take,  but  merely  to  shew  when  they 
were  to  have  the  enjoyment  in  possession.  Lord  Justice  Turner 
(1)  4  D.  J.  &  S.  245. 
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says  (1) :  "It  seems  to  me  that  this  is  a  most  unreasonable  and 
unnatural  construction  to  give  to  these  words,"  {i.e.  a  construc- 
tion excluding  the  children  who  happened  to  die  during  the 
lifetime  of  the  parents)  "and  we  must,  therefore,  see  whether 
some  other  construction  cannot  be  given  to  the  words,  '  after  the 
decease  of  the  survivor  of  the  said  JSamj  Meggs  Graves  and 
Louisa  Seton  Larkins;^  and  I  agree  with  my  learned  Brother, 
that  the  true  meaning  of  these  words  upon  the  whole  settlement 
must  be,  that,  notwithstanding  the  vesting  at  twenty-one  or 
marriage,  nothing  contained  in  that  clause  should  interfere  with 
the  prior  interests  created  by  the  settlement." 

Then  Jackson  v.  Dover  (2)  was  relied  on :  a  case  which  is 
important  as  shewing  that  the  doctrine  of  Howgrave  v.  Cartier  (3) 
is  to  be  extended  to  a  will.  What  the  Vice-Chancellor  says  in 
the  latter  part  of  page  218  shews  him  to  have  been  of  opinion 
that  there  the  words  referring  to  survivorship  were  only  intended 
to  mark  the  time  of  payment,  and  not  to  define  the  class  who 
were  to  take.  That  being  so,  the  construction  put  upon  the  will 
was  in  accordance  with  the  presumed  intention,  and  the  case  in 
no  way  lays  down  as  a  positive  rule  (not  a  rule  of  construction, 
but  a  positive  rule)  that  when  there  is  a  provision  made,  either 
by  settlement  or  will,  for  children  or  grandchildren  it  must  go  to 
those  who  attain  twenty-one  or  marry.  In  the  present  case  I  do 
not  at  all  say  that  if  we  could  make  a  will  for  this  testator  we 
could  not  make  one  more  reasonable  than  the  one  we  have  before 
us,  for  if  some  of  the  children  of  the  testator's  daughter  had  died 
leaving  families  it  would  have  been  most  unreasonable  for  the 
property  to  go  over  to  the  testator's  cousins  merely  because  the 
children  had  happened  to  die  in  their  mother's  lifetime.  But  we 
cannot  make  a  will  for  him ;  we  can  only  carry  into  effect  his 
intention  as  gathered  from  the  words  of  the  gift  over,  unless  there 
is  something  in  the  other  parts  of  the  will  shewing  that  such  was 
not  his  intention.  Mr.  Vaughan  Haivkins  referred  to  Kennedy  v. 
Sedgwick  (4)  in  support  of  the  contention  that  other  parts  of  the 
will  are  inconsistent  with  the  construction  we  are  adopting.  That 
was  a  case  where  there  was  a  direction  to  pay  and  divide  the 

(1)  4  D.  J.  &  S.  256.  (3)  3  V.  &  B.  79. 

(2)  2  H.  &  M.  209.  (4)  3  K.  &  J.  540. 
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C.  A.  testator's  residuary  estate  to  and  amongst  the  children  of  his 
1888  daughter  when  the  youngest  attained  twenty-one.  Then  in  a 
In  re  later  jDart  of  the  will  there  was  a  gift  over  if  the  daughter  should 
die  without  leaving  any  child  or  children.  That  gift  over  was 
inconsistent  with  the  previous  direction  to  pay  and  divide  among 
the  children  when  the  youngest  attained  twenty-one,  but  there 
is  no  inconsistency  in  a  gift  over  defeating  a  jDrior  vested  interest. 
There  is  nothing  here  to  he  urged  against  the  natural  interpre- 
tation of  the  gift  over  but  this,  that  the  disposition  so  construed 
is  not  such  a  disposition  as  we  should  have  thought  the  best  to 
make.  The  view  which  I  have  been  expressing  is  confirmed  by 
Young  v.  Turner  (1),  which  was  much  commented  upon  by  the 
Appellant.  It  was  urged  that  this  decision  was  disapproved  of 
in  WJdte  v.  Hill  (2),  but  that,  in  my  opinion,  is  not  so.  Lord 
EatJierley  pointed  out  that  the  words  in  Young  v.  Turner  "  leaving 
at  the  time  of  her  decease  "  were  very  different  from  those  in 
the  case  before  him,  which  was  one  of  a  gift  over  on  the  death 
"  without  leaving  any  child  or  children."  Here  we  have  "  if  she 
shall  not  leave  any  child  her  surviving,"  which  are  like  the 
words  in  Young  v.  Turner,  not  like  the  words  in  White  v.  Hill, 
where  Lord  Hatlierley  referred  to  the  fact  that  where  distinct 
reference  is  made  to  a  period  at  which  children  must  be  living, 
it  is  much  more  difficult  to  construe  "leaving"  as  "having" 
than  where  the  expression  is  simply  "  leaving."  In  my  opinion, 
on  the  true  construction  of  this  instrument,  the  words  express  the 
event  on  which  the  gift  over  was  to  take  effect  too  clearly  to 
admit  of  our  modifying  it,  notwithstanding  any  view  we  may 
have  that  it  would  have  been  much  better  if  the  testator  had 
made  a  different  disposition. 

Fey,  L  J.  :— 

In  this  case  we  have  a  testator  who  was  possessed  of  both  real 
and  personal  property,  of  which  he  was  minded  to  dispose  sepa- 
rately. He  had  one  daughter  under  age.  He  was  a  widower,  and 
he  appears  to  have  had  two  relatives,  Mr.  William  Bennett  and 
Mrs.  Sarah  Goodwin,  who  were  the  objects  of  his  bounty  next  to 
his  daughter  and  her  possible  family,  and  in  whom  he  placed  the 
(1)  1  B.  &  S.  550.  (2)  Law  Kep.  4  Eq.  265. 


VOL.  XXXIX.] 


CHANCERY  DIVISION. 


439 


Hamlet. 
Stephen 

V. 

Cunningham. 


greatest  reliance.  That  being  the  position  of  the  testator  he  C.  A. 
makes  a  will  of  this  kind.  He  first  devises  specifically  to  1888 
Mr.  Bennett  and  Mrs.  Goodwin  the  real  estate  of  which  he  is  ,.g 
possessed.  He  then  vests  in  them  the  whole  of  his  personal 
estate,  not  only  as  executors,  but  as  trustees.  He  provides  that 
they  shall  call  in  and  convert  the  personal  estate,  and  that  they 
shall  convert  the  realty  in  case  they  think  proper  so  to  do,  and  Fryj^j 
having  constituted  this  mixed  fund  he  proceeds  to  dispose  of  it 
in  this  way :  after  directions  for  investment,  he  gives  it  to  the 
daughter  for  her  separate  use  during  her  life,  and  after  her  death 
in  trust  for  the  children  and  child  of  his  daughter  who  being  a  son 
or  sons  shall  attain  twenty-one  or  being  a  daughter  or  daughter 
shall  attain  twenty-one  or  marry.  If  there  be  only  one  such 
child  the  whole  is  to  go  to  that  one,  and  then  he  proceeds  to  use 
the  language  which  is  in  controversy  in  this  case :  "  In  case  my 
said  daughter  Elizaheth  Ann  shall  happen  to  die  without  leaving 
any  child  or  children  her  surviving,  or  leaving  such  they  shall  all 
die  without  having  obtained  a  vested  interest  in  the  said  trust 
moneys  and  without  leaving  any  issue  them,  him,  or  her  sur- 
viving," he  gives  the  whole  to  his  cousins,  William  Bennett  and 
Sarah  Goodtuin.  With  regard  to  the  realty  he  then  proceeds  to 
make  this  distinction,  that  in  case  his  cousins  shall  not  think  fit  to 
sell  it  then  it  is  to  be  retained  and  is  to  be  held  for  the  benefit 
of  his  daughter  for  life,  with  remainder  to  all  her  children  irre- 
spective of  attaining  twenty-one  or  marrying,  "  and  in  case  my 
said  daughter  shall  depart  this  life  without  leaving  any  issue  her 
surviving,"  then  he  gives  his  real  estate  over  to  Mr.  Bennett  and 
Mrs.  Goodivin.  It  is  obvious,  therefore,  that  we  have  a  somewhat 
capricious  testator  to  deal  with,  because  he  has  made  his  real 
estate  pass  in  a  different  manner  according  to  the  discretion  of 
the  trustees.  Kow  I  will  turn  to  the  words  that  I  have  already 
mentioned,  and  which  are  mainly  in  controversy.  I  approach 
those  words  with  certain  rules  of  construction  in  my  mind.  In 
the  first  place  I  am  bound,  of  course,  by  the  general  rule  of 
adhering  to  the  actual  words  the  testator  has  used.  But  I  am 
also  bound  by  the  rule  that  if  words  are  ambiguous  they  are  to  be 
read  rather  as  introducing  a  remainder  than  as  a  defeasance. 
Again,  the  interests  of  the  children  being  clearly  vested  at  twenty- 
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0.  A.  one  or  marriage,  I  am  bound  not  to  defeat  these  prior  gifts  unless 
1888  there  be  clear  language  of  defeasance.  And  lastly,  where  we 
^xTre      have  a  will  of  this  description,  which  is  obviously  making  a  pro- 

■  Hamlet,  yigion  for  the  family,  it  is,  so  far  as  the  language  will  allow,  to  be 
Stephen    ^^^^      ^woh  a  manner  as  to  make  the  provisions  for  children 

Cunningham,  available  at  the  times  when  such  provisions  are  usually  required 
FryjLj.  ^he  exigenclcs  of  the  family.    All  those  rules  have  been 

pressed  upon  us  in  some  form  or  other  by  the  Appellant's  counsel, 
and  I  think  they  are  sound  rules  by  which  to  approach  the  con- 
struction of  this  clause.  But,  giving  to  them  their  full  weight, 
I  am  unable  to  find  in  this  case  any  possibility,  without  doing 
violence  to  the  language  of  the  testator,  of  reading  this  clause  as 
creating  a  remainder,  or  as  expressing  anything  other  than  a 
gift  over  on  the  contingencies  which  it  expresses.  To  my  mind 
the  meaning  of  the  language,  according  to  the  natural  sense  of 
the  words,  is  plain.  The  testator  provides  for  two_.contingencies, 
the  one  being  his  daughter  dying  without  leaving  any  child  her 
surviving.  The  words  are  emphatic  ;  it  is  not  simply  "  without 
leaving  any  child,"  it  is  "  without  leaving  any  child  her  sur- 
viving." That  is  the  first  contingency.  The  next  is, "  or  leaving 
such  "  (that  is  to  say,  in  case  my  daughter  shall  die  leaving 
children)  "  if  they  shall  all  die  without  having  obtained  a  vested 
interest  in  the  trust  moneys,  and  without  leaving  any  issue  them, 
him,  or  her  surviving."  Now,  obviously  that  gift  over  cannot  be 
made  to  fit  with  the  preceding  gifts.  It  is  impossible  to  read  it 
so.  Suppose  the  children  attained  twenty-one  and  so  acquired 
vested  interests,  and  all  died  in  the  lifetime  of  the  mother, 
though  they  left  issue  nevertheless  the  gift  over,  if  construed 
according  to  its  terms,  would  operate.  Now,  that  being  so,  a 
grave  difficulty  is  presented  in  the  way  of  the  contention  of  the 
Appellant,  because  it  is  impossible  to  make  the  language  fit  the 
prior  gifts  so  as  to  introduce  a  remainder.  But  it  has  been  urged 
upon  us  that  the  language  which  introduces  this  gift  over  is 
language  which  is  only  properly  used  in  cases  of  remainders,  and 
that  therefore  we  ought  to  give  the  limitation  the  effect  of 
creating  a  remainder.  There  is  force  in  the  argument,  but  not 
sufficient  force  to  carry  the  case  over  the  other  difficulties  which 
it  presents.     It  is  suggested  that  we  ought  to  read  these  words 
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"  without  having  attained  a  vested  interest  and  without  leaving  C.  A. 
lawful  issue  "  as  qualifying  not  only  the  latter  part  of  the  clause  1888 
but  as  qualifying  the  earlier  part  of  the  clause,  and  therefore  we 
ought  to  read  it  in  some  manner  into  the  gift  over  in  case  of  the 
daughter  dying  leaving  no  issue  her  surviving.  We  were  asked  ^^"v. 
to  hold  that  the  first  clause  meant  dying  without  leaving  any  Cunninguam. 
child  her  surviving  other  than  a  child  who  has  taken  a  vested  Fry.L.j. 
interest  in  the  trust  moneys,  but  in  my  judgment  the  repetition 
of  the  words  "  without  having  attained  a  vested  interest  "  makes 
no  sense.  Sir  Horace  JDavey  and  Mr.  Vauglian  Haiokins  felt  great 
difficulty  in  giving  any  intelligible  meaning  to  it,  which  shews 
how  extremely  difficult  it  is  to  torture  the  language  into  anything 
which  will  support  their  case.  I  think,  therefore,  we  are  com- 
pelled to  read  the  language  in  its  natural  signification. 

Now  in  that  conclusion  I  confess  I  am  strongly  confirmed  by 
the  gift  of  the  realty  in  the  event  of  its  not  being  sold.  The 
testator  gives  it  to  the  daughter  for  life  with  remainder  to  all 
her  children,  and  in  the  event  of  her  dying  without  leaving  any 
issue  her  surviving,  then  to  his  cousins.  In  the  first  place  let 
me  observe  that  in  that  case  also  we  have  the  words  "  and  in  case  " 
introducing  the  defeating  clause.  It  is  obvious,  therefore,  that 
we  cannot  rely  on  those  words  in  the  earlier  gift  over  as  indica- 
tive of  remainder  not  of  defeasance.  But  what  is  to  my  mind  of 
more  importance  is  this — that  this  latter  clause  shews  that  we  are 
dealing  with  a  testator  who  was  not  unwilling  to  defeat  the  vested 
interests  of  his  grandchildren,  because  it  is  obvious  that  if  the 
real  estate  had  not  been  sold,  then  if  all  the  grandchildren  of  the 
testator  died  without  issue  in  the  lifetime  of  their  mother,  the 
gift  over  would  take  effect  and  defeat  the  vested  interests  which 
they  acquired  at  their  births.  We  are  not,  therefore,  dealing 
with  a  will  the  general  scope  of  which  could  be  said  to  be  the 
making  adequate  provision  for  issue  at  the  time  when  that  pro- 
vision was  naturally  made,  and  which  indicates  a  general  un- 
willingness to  defeat  the  vested  interests,  but  we  are  dealing 
with  a  testator  who  in  one  case,  beyond  contradiction  and  without 
the  possibility  of  doubt,  defeated  vested  interests  of  grand- 
children. 

YoL.  XXXIX.  2  a  1 
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C.  A.  I  think  the  Appellant's  case  entirely  fails,  and  that  the  decision 
1888       of  the  learned  Judge  below  must  be  affirmed. 


In  re 
Hamlet. 
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Lopes,  L.J. : — 

After  the  exhaustive  judgments  which  have  been  delivered, 
it  would  be  extremely  difficult  to  add  anything,  therefore  I  shall 
satisfy  myself  by  saying  very  few  words.  The  matter  strikes  me 
in  this  way.  If  the  intention  of  the  testator  was  that  every  child 
of  his  daughter  who  attained  twenty-one  should  take  a  vested 
interest,  absolute  and  indefeasible,  though  such  child  should  die 
in  the  daughter's  lifetime,  then,  to  make  the  gift  over  consistent 
with  that  intention,  it  would  be  necessary  to  substitute  the  word 
"  having  "  for  "  leaving  "  and  to  attach  no  meaning  to  the  words 
"  her  surviving."  This  would  be  doing  a  violence  to  the  language 
which  nothing  would  warrant  but  a  clear  and  unmistakeable  in- 
tention collected  from  the  other  parts  of  the  will,  and  such  an 
intention  to  my  mind  is  not  apparent  upon  the  face  of  this  will. 
I  therefore  agree  with  the  rest  of  the  Court  that  the  decision  of 
the  learned  Judge  below  was  right. 

Solicitors:  Prideaux  &  Sons;  T.  D.  Francis;  Munns  & 
Longden, 

H.  C.  J. 


VOL.  XXXIX.] 


CHANCEKY  DIVISION. 


443 


In  re  COLEMAN. 
HENKY  V,  STKONG. 

[1887    C.  1146.] 

Discretionary  Trust  for  Maintenance — Assignable  Interest — Discretion  of  C.  A. 

Trustees.  Aug.  10. 

A  testator  directed  his  trustees,  after  the  death  of  his  wife,  to  apply  the 
income  of  his  estate  "in  and  towards  the  maintenance,  education,  and 
advancement  of  my  children  in  such  manner  as  they  shall  deem  most  ex- 
pedient until  the  youngest  of  my  said  children  attains  the  age  of  twenty- 
one  years,"  and  on  the  happening  of  that  event  he  directed  them  to  divide 
his  estate  equally  among  all  his  children  then  living.  The  testator  left 
four  children,  two  of  whom  at  the  death  of  the  widow  in  1881:  were  of  age^ 
and  the  youngest  was  in  his  seventh  year.  After  the  decease  of  the  widow 
the  trustees  paid  each  of  the  adult  children  one-fourth  of  the  income,  and 
applied  the  other  two-fourths  for  the  benefit  of  the  minors  equally  till  1886^ 
when  J.  S.  (7.,  the  eldest  son,  made  an  absolute  assignment  for  value  of  all 
his  interest  under  the  testator's  will  to  H.  The  trustees  declining  to  pay 
one-fourth  of  the  income  to  H.  he  took  out  a  summons  to  have  the  con- 
struction of  the  will  determined  : — 

Held  (by  the  Court  of  Appeal,  affirming  the  decision  of  North,  J.),  that 
no  child  of  the  testator  was  entitled,  prior  to  the  attainment  of  twenty-one 
by  the  youngest  of  the  testator's  children,  to  the  payment  of  any  part  of 
the  income,  and  that  the  trustees  were  entitled  to  apply  the  income  for  the 
maintenance,  education,  or  advancement  of  the  children,  including  J.  8.  C, 
in  their  absolute  discretion  : — 

J7e/c?,  also  (afiirming  the  decision  of  North,  J.),  that  H.  was  entitled  to  no 
interest  in  the  income  except  such  moneys  or  property,  if  any,  as  might  be 
paid  or  delivered  or  appropriated  for  payment  or  delivery  by  the  trustees 
to  J.  S.  C,  and  that  the  trustees  could  not  pay  or  deliver  to  J.  S.  C 
money  or  goods  forming  part  of  the  income  or  purchased  out  of  the 
income,  for  that  such  moneys  and  goods  so  paid  or  delivered,  or  appro- 
priated to  be  paid  or  delivered,  would  pass  by  the  assignment. 

Alfred  COLEMAN,  by  win  dated  the  5th  of  August,  1875, 
gave  his  residuary  estate  to  trustees  upon  trust  to  pay  the  income 
to  his  wife  during  widowhood,  "  but  in  the  event  of  her  death  or 
second  marriage  then  I  direct  my  said  trustees  to  apply  such 
rents,  interest,  dividends,  and  annual  proceeds  in  and  towards 
the  maintenance,  education,  and  advancement  of  my  children 
in  such  manner  as  they  shall  deem  most  expedient  until  the 
youngest  of  my  said  children  attains  the  age  of  twenty-one 

2  G  2  1 
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years,  and  on  his  or  her  attaining  that  age  then  I  direct  my 
said  trustees  to  distribute  the  whole  of  my  said  estate  between 
my  said  children  in  such  shares  and  proportions  as  my  said  wife, 
if  then  living,  shall  by  deed  or  will  appoint,  or  if  dead,  then 
equally  between  all  my  children  then  living,  the  shares  of  any 
females  to  be  for  their  sole  and  separate  use  and  free  from  the 
control,  debts,  or  engagements  of  any  husband." 

The  testator  died  on  the  17th  of  May,  1880,  leaving  a  wife  and 
four  children.  The  widow  died  in  May,  1884,  without  exercising 
the  power  of  appointment.  At  her  death  two  of  the  children,  of 
whom  JbA?^  So^i/  Coleman  was  the  eldest,  had  attained  twenty-one. 
The  other  two  were  minors  at  the  time  of  these  proceedings,  the 
youngest  being  in  the  seventh  year  of  his  age  at  the  widow's 
death. 

On  the  13th  of  April,  1886,  John  Soy  Coleman,  who  was  resi- 
dent in  Australia,  sold  and  assigned  absolutely  to  David  Henri/ 
"  all  and  singular  the  part  or  share,  and  all  the  income,  property, 
moneys,  securities,  estates,  and  interests  to  which  the  said  J.  8. 
Coleman  was  or  is  entitled  to,  or  which  he  may  at  any  time  here- 
after become  entitled  to  under  the  said  will  of  his  said  father, 
the  said  Alfred  Coleman,  deceased,  or  in  any  other  manner  how- 
soever by  reason  of  his  decease,  and  all  stocks,  funds,  and  securi- 
ties in  or  upon  which  the  same,  or  any  part  thereof,  were  or  are, 
or  is  now,  or  shall  or  may  at  any  time  hereafter  be  invested,  and 
all  interest  to  become  due  in  respect  thereof." 

From  the  death  of  the  widow  the  trustees  had  applied  the 
income  in  equal  shares  for  the  benefit  of  the  four  children,  paying 
one-fourth  directly  to  each  of  the  two  adults.  In  June,  1886, 
formal  notice  of  the  above  assignment  was  given  to  the  trustees, 
with  a  request  by  D.  Henry  and  by  /.  S.  Coleman  that  the  pay- 
ments might  thenceforth  be  made  to  Henry.  The  trustees  were 
advised  not  to  make  any  further  payments  in  respect  of  J.  S. 
Coleman  without  the  sanction  of  the  Court.  They  continued  to 
apply  three-fourths  of  the  income  for  the  benefit  of  the  children 
other  than  /.  S.  Coleman,  and  kept  the  remaining  fourth  in 
hand. 

In  March,  1887,  Henry  took  out  an  originating  summons  to 
have  it  decided  whether  the  gift  of  capital  to  the  children  was 
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contingent  on  their  being  alive  at  the  period  of  distribution,  and  C.  A. 

if  so,  whether  J.  S.  Coleman  had  an  interest  in  the  income  which  1888 

woukl  pass  by  his  assignment.  in 

The  summons  was  heard  before  Mr.  Justice  North  on  the  8th  CoLEMAir. 
of  February,  1888. 


Everitt,  Q.C.,  and  Clayton,  for  Eenrij  : — 

There  is  a  complete  trust  for  the  benefit  of  a  person  sui  juris, 
the  benefit  of  that  is  capable  of  assignment  notwithstanding  that 
the  trustees  here  are  under  the  terms  to  apply  the  subject  of  the 
trust  themselves :  Bippon  v.  Norton  (1) ;  Green  v.  Spicer  (2)  ; 
Kearsley  v.  Woodcock  (3) ;  Younghusband  v.  Gishorne  (4).  Here 
the  trustees  have  in  effect  appropriated  the  income  of  three 
quarters  to  three  of  the  children,  and  one  quarter  to  S.  Cole- 
man ;  if  appropriation  is  required  to  complete  the  title  of  the 
assignee  nothing  more  can  be  necessary  than  what  has  been 
done. 

S.  Bichinson,  for  the  infant  children,  was  not  called  on. 
Page,  for  the  trustees. 


re 


Henry 

V. 

Strong. 


North,  J. : — 

I  think  here  the  trust  created  was  a  good  trust,  and  that  the 
assign,  until  the  youngest  child  attains  the  age  of  twenty-one, 
is  not  entitled  to  have  anything  paid  over  to  him. 

I  am  asked,  on  the  authority  of  certain  cases,  to  deal  with  the 
question  as  if  there  had  been  a  separate  single  trust  for  one 
person,  but  I  think  the  cases  referred  to  have  nothing  whatever 
to  do  with  the  present.  In  Kearsley  v.  Woodcock  and  Young- 
husband  V.  Gishorne  there  was  a  trust  for  the  benefit  of  the 
persons  entitled,  and  that  being  so,  there  was  an  interest  which 
passed  to  the  assignees.  The  present  case  seems  to  me  entirely 
distinct.  Here  there  is  a  gift  after  the  death  or  the  second  mar- 
riage of  the  widow,  in  these  words,  "  to  apply  such  rents,  dividends, 
interest,  and  annual  proceeds  in  and  towards  the  maintenance, 


(1)  2  Beav.  63. 

(2)  1  Kuss.  &  My.  395. 


(3)  3  Hare,  185. 

(4)  1  Coll.  400. 
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education  and  advancement  of  my  children  in  such  manner  as 
they  shall  deem  most  expedient,  until  the  youngest  of  my  said 
children  attains  the  age  of  21  years,"  and  then  there  is  a  trust  for 
division,  when  that  time  comes,  among  those  who  are  living  at 
that  time.  It  seems  to  me  there  is  a  trust  there  under  which  the 
trustees  may,  if  they  like,  exclude  one  person  altogether ;  and 
they  certainly  have  power,  if  they  please,  to  apply  unequal 
portions  of  the  income  for  the  maintenance  of  the  children  as 
they  may  deem  necessary  or  desirable.  There  is  a  trust  to  do 
this  in  such  manner  as  they  shall  deem  most  expedient,  and 
"most  expedient "  means  most  for  the  benefit  of  the  children  for 
whose  benefit  the  income  is  to  be  applied.  In  my  opinion  it  is 
necessary  to  apply  the  rents  for  these  children's  benefit,  and  if 
the  trustees  think  it  expedient  to  apply  more  for  a  daughter 
than  a  son,  or  more  for  an  elder  child  than  for  a  younger  child, 
it  is  in  their  discretion  to  do  so,  and  in  such  manner  as  is  most 
expedient. 

There  are  some  observations  of  Yice-Chancellor  Shadwell  in 
the  case  of  Godden  v.  Croivhurst  (1),  which  seem  to  me  to  apply. 
He  says  :  "  Then  the  property  is  given  for  '  the  nwntenance  and 
support  of  my  said  son,  and  any  wife  and  child  or  children ' 
(which  is  the  event  that  has  happened)  '  he  may  have,  and  for 
the  education  of  such  issue  or  any  of  them,  as  they,  my  said 
trustees  for  the  time  being,  shall,  in  their  discretion,  think 
fit.'  Now  there  is  nothing,  in  point  of  law,  to  invalidate  such 
a  gift,  that  I  am  aware  of.  It  does  not  follow  that  anything 
was,  of  necessity,  to  be  paid;  but  the  property  was  to  be 
applied ;  and  there  might  have  been  a  maintenance  of  the  son, 
and  of  the  wife  and  of  the  children,  without  their  receiving  any 
money  at  all.  For  instance,  the  trustees  might  take  a  house  for 
their  lodging,  and  they  might  give  directions,  to  tradesmen,  to 
supply  the  son  and  the  wife  and  the  children  with  all  that  was 
necessary  for  maintenance  ;  and,  therefore,  my  opinion  ^is  that  I 
am  not  at  liberty  to  take  this  as  a  mere  gift  for  the  benefit  of  the 
son,  simply ;  but  it  is  a  gift  for  his  benefit  in  the  shape  of  main- 
tenance and  support  of  himself  jointly  with  his  wife  and  children, 
and,  if  that  is  the  true  construction  of  the  gift  in  question,  the 
(1)  10  Sim.  642,  656. 
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result  is  that  the  assignees  are  not  entitled  to  anything ;  but  the      c.  A. 
consequence  is  that,  if  the  trust  was  a  perfect  trust  for  accumula-  1888 
tion,  for  the  second  period,  the  whole  of  the  accumulated  fund 
will,  at  the  end  of  that  period,  be  applicable  for  the  maintenance  Coleman. 
and  support  of  the  son,  the  wife  and  the  children  collectively, 
and  the  assignees  have  no  interest  at  all." 

Under  these  circumstances  I  am  of  opinion  that  the  assign  is 
not  entitled  to  call  upon  the  trustees  to  hand  over  to  him  the 
one-fourth  share  of  the  income.  It  is  said  that  it  has  been 
appropriated  to  the  share  of  the  son.  I  do  not  so  understand  from 
the  evidence.  There  is  no  dispute  about  the  application  of  three- 
fourths  of  the  income.  That  has  been  applied  for  the  benefit  of 
the  persons  as  to  whose  interest  there  is  no  dispute,  who  have  not 
assigned,  but  inasmuch  as  a  question  has  been  raised  as  to  any- 
thing that  may  be  coming  to  the  son,  who  has  assigned,  that 
money  has  been  very  properly  and  wisely  kept  in  hand  until  that 
dispute  has  been  settled. 

Under  these  circumstances  it  seems  to  me  that  there  is  a  good 
and  valid  trust  to  apply  such  part  of  the  income  as  the  trustees 
may  think  fit  for  the  maintenance,  education,  and  advancement 
of  the  children  (including  the  son  in  question,  if  they  think  it 
expedient).  Then  I  think  this  further  follows — if  they  in  the 
exercise  of  that  discretion  appropriate  a  part  of  it  to  him  for  his 
benefit,  and  propose  to  apply  it  for  his  benefit  by  handing  it  over 
to  him,  I  think  that  would  be  an  interest  which  would  pass  by 
the  assignment,  but  if,  instead  of  doing  that,  they  think  fit  to 
apply  it  in  some  other  way  for  his  benefit,  then  in  my  opinion 
the  assignee  does  not  take  the  benefit  of  that  provision  by  way  of 
maintenance,  or  whatever  it  is,  at  all. 

D.  P. 


The  order  as  drawn  up  declared  that  no  child  of  the  testator 
is  entitled,  prior  to  the  time  when  the  youngest  of  his  children 
attains  the  age  of  twenty-one  years,  to  payment  of,  or  has  a  trans- 
missible interest  in,  one-fourth  share  or  any  part  of  the  income 
of  the  residuary  estate  of  the  said  A.  Coleman,  or  the  proceeds 
thereof,  and  that  the  Plaintiff  has  no  claim,  present  or  future, 
prior  to  that  event,  against  the  trustees  of  the  will  of  the  said 
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A.  Coleman  for  income,  and  that  the  trustees  are  entitled  to- 
employ  the  income  for  the  benefit  and  maintenance  of  the  children , 
including  the  said  /.  S.  Coleman^  at  their  absolute  discretion. 

Henry  appealed  from  this  decision.  The  appeal  was  heard  on 
the  10th  of  August,  1888. 

Everitt,  Q.C.,  and  Clayton,  for  the  Appellant : — 

We  say  that  each  child  takes  a  vested  interest  in  one-fourth 
of  the  income,  and  whatever  comes  in  the  way  of  property  to  an 
adult  who  is  sui  juris  can  be  assigned.  In  Bipipon  v.  Norton  {l)y 
under  a  very  similar  trust  to  the  present,  the  assignee  in  insol- 
vency of  one  of  the  beneficiaries  was  held  entitled  to  an  aliquot 
share. 

[Cotton,  L.J. : — That  case  does  not  help  us,  for  no  reasons 
are  given. 

Fry,  L.J. : — I  do  not  see  my  way  to  supporting  the  decision.] 

In  Lord  v.  Bunn  (2)  it  was  held  that  the  trustees  had  a  dis- 
cretion, and  they  had  a  power  of  excluding  any  of  the  objects  of 
the  trust,  but  that  so  far  as  the  insolvent  took  anything  it  would 
go  to  his  assignee. 

[The  Court  here  intimated  a  doubt  whether  more  was  meant 
than  that  whatever  interest  the  insolvent  had  if  the  trustees  did 
not  exercise  any  discretion  would  go  to  the  assignee.] 

In  Godden  v.  Crowhursf  (3)  the  power  was  not  exclusive,  but 
the  provision  was  for  a  man  and  his  wife  and  children,  who  were 
all  living  together,  and  it  was  held  that  the  man's  assignee  in 
bankruptcy  was  not  entitled  to  anything,  but  this  was  on  the 
ground  that  the  provision  was  not  severable.  In  Twopeny  v. 
Peyton  (4)  the  trustees  had  power  not  to  give  the  bankrupt 
anything,  and  on  that  ground  his  assignees  could  not  take.  In 
Younghusband  v.  Gishorne  (5)  a  trust  of  income  for  the  support, 
clothing,  and  maintenance  of  an  adult  was  held  to  be  a  trust  for 
his  benefit,  and  to  entitle  his  assignee  in  bankruptcy  to  the 
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income.     In  this  case  Godden  v.  Crowhurst  (1)  and  Twopemj  v.      c.  A. 

Peyton  (2)  were  disapproved  of.    There  cannot  be  an  inalienable  i888 

provision  for  an  adult  sui  juris, 

fFKY,  L.J. : — Suppose  a  person  elected  as  an  inmate  to  an  Coleman. 
_    ,  .  ,  \         .  .       -,  Henry 

almhouse  with  an  allowance  oi  provisions.]  v. 

.                                .           1         1     1          -n      T    ^  Strong. 
That  IS  not  property  coming  under  a  deed  or  will,    in  (rreen   

V.  Sjpicer  (3),  where  there  was  no  power  to  apply  otherwise  than 
for  the  benefit  of  one  person,  the  manner  only  being  left  dis- 
cretionary, the  income  was  held  to  pass  to  the  assignee  in 
insolvency.  In  Hayes's  Conveyancing  (4),  it  is  stated  that  some 
conveyancers  had  thought  that  there  could  be  an  inalienable 
trust  for  the  personal  maintenance  of  a  person  sui  juris,  but  the 
cases  to  which  he  refers  shew  that  there  must  be  a  power  to  give 
the  property  to  some  one  else,  or  it  will  pass  to  an  assignee. 
The  policy  of  the  law  is  against  inalienable  trusts.  To  allow 
maintenance  to  be  inalienable  would  be  against  the  policy  of  the 
law :  Tudor' s  Leading  Cases  on  Eeal  Property  (5). 

Becimus  Sturges,  for  the  infant  children  : — 

The  order  does  not  seem  to  be  happily  worded,  for  a  trans- 
missible interest  there  certainly  is,  though  only  a  contingent 
one.  The  case  I  make  is  this,  that  the  assignor  has  no  present 
property  under  the  will,  his  interest  in  the  capital  is  contingent, 
and  until  the  youngest  child  attains  twenty-one  the  income  is 
held  by  the  trustees  upon  trust  to  apply  it  for  the  benefit  of  the 
children  as  they  think  fit,  so  that  no  child  is  entitled  to  anything 
but  what  the  trustees  choose  to  give  him.  This  is  not  like  the 
cases  where  there  was  a  vested  gift  with  a  discretionary  power  to 
take  it  away,  still  less  is  it  like  cases  where  there  was  a  gift  with 
a  discretion  as  to  the  mode  of  its  application. 

[Fky,  L.J. : — xin  assignment  for  value  of  whatever  A.  B,  may 
take  under  the  will  of  C.  B.,  who  is  still  living,  passes  whatever 
A.  B.  ultimately  takes  under  the  will  of  C.  B.  Why  may  not 
this  assignment  pass  whatever  J.  S.  Coleman  may  take  under  the 
exercise  of  the  discretion  of  the  trustees  ?] 

(1)  10  Sim.  642.  (3)  1  Euss.  &  My.  395. 

(2)  Ibid.  487.  (4)  5th  Ed.  vol.  i.  p.  506. 

(5)  3rd  Ed.  p.  978. 
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I  do  not  dispute  that  if  the  trustees  pay  him  anything  it 
would  pass  by  the  assignment,  and  that  the  payment  therefore 
would  be  made  to  the  wrong  person,  but  I  contend  that  the 
trustees  might  apply  it  for  his  benefit  in  other  ways  without 
being  interfered  with,  e.g.  in  paying  his  bills.  The  case,  I 
submit,  is  covered  by  authority :  Godden  v.  Crowhurst  (1)  ;  Wal- 
lace V.  Anderson  (2).  The  cases  cited  against  me  do  not  affect 
my  position.  Lord  v.  Bunn  (3)  only  decides  that  the  assignee 
takes  whatever  the  trustees  determine  to  give  to  the  assignor. 

[Fey,  L.J. : — Should  you  be  satisfied  with  the  following  decla- 
rations : — 

1.  That  no  child  is  entitled  prior  to  the  attainment  of  twenty- 
one  by  the  youngest  of  the  testator's  children  to  the  payment 
of  any  part  of  the  income  of  the  residuary  estate. 

2.  That  the  trustees  are  entitled  to  apply  the  said  income  for 
the  maintenance,  education,  or  advancement  of  the  children, 
including  J.  S.  Coleman,  in  their  absolute  discretion. 

3.  That  the  Plaintiff  is  entitled  to  no  interest  in  the  said 
income  except  such  moneys  or  property,  if  any,  as  may  be  paid 
or  delivered,  or  appropriated  for  payment  or  delivery  by  the 
trustees  to  the  said  /.  8.  Coleman.'] 


I  should  be  satisfied  with  those  declarations. 


Page,  for  the  trustees : — 

We  wish  it  to  be  decided  whether  we  can  send  out  goods  to 
J.  S.  Coleman,  and  I  submit  that  we  may.  Where  a  gift  of 
income  is  for  the  benefit  of  the  whole  class  with  a  discretion  how 
it  is  to  be  applied,  it  has  never  been  held  that  members  of  the 
class  take  a  vested  interest. 

[Fky,  L.J. : — A  man  may  assign  what  he  has  not  got,  and  the 
assignment  becomes  effectual  if  he  gets  it.  If  you  send  out  goods 
to  /.  >S^.  Coleman,  why  should  not  his  assignee  take  them  ?] 

No  case  goes  so  far  as  to  make  an  assignment  operate  on  what 
trustees  may  in  their  discretion  allot  to  one  of  the  objects  of  the 


(1)  10  Sim.  642.  (2)  16  Beav.  533. 

(3)  2  Y.  &  0.  (Ch.)  98. 
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trust :  In  re  Clarke  (1) ;  Official  Beceiver  v.  Tailby  (2).  The 
interest  of  J.  S.  Coleman  in  the  capital  is  contingent :  Hilliard 
V.  Fulford  (3)  ;  and  In  re  Parker  (4)  is  against  vesting  by  reason 
of  such  a  trust  for  maintenance  as  this. 

Clayton,  in  reply  : — 

In  In  re  Parker  the  trust  was  to  apply  the  income  or  such  part 
thereof  as  the  trustees  should  think  fit — here  the  trust  is  to  apply 
the  whole  income. 


C.  A. 

1888 

In  re 
Coleman. 

Henry 

V. 

Strong. 


Cotton,  L.J. : — 

This  an  appeal  from  an  order  of  Mr.  Justice  North,  and  we  think 
that  some  alteration  in  its  terms  is  requisite.  The  contention  of 
the  Appellant  was  that  each  of  the  four  children  took  a  vested 
interest  in  one-fourth  of  the  income  till  the  youngest  child  attained 
twenty-one.  I  am  of  opinion  that  no  child  has  a  right  to  any 
share  of  the  income.  The  trustees  have  a  discretion  to  apply 
the  income  for  the  maintenance  of  the  children  in  such  manner 
as  they  think  fit.  This  excludes  the  notion  of  the  children 
being  entitled  to  aliquot  shares.  I  will  assume,  though  I  do  not 
decide,  that  the  trustees  have  no  power  to  exclude  a  child,  but  I 
am  clearly  of  opinion  that  under  this  power  they  could  make  un- 
equal allowances  for  the  benefit  of  the  children,  and  might  allow 
only  half-a-crown  to  one  of  them.  This  is  not  a  void  attempt  to 
make  shares  given  to  children  inalienable,  so  as  to  exclude  their 
creditors,  it  is  a  power  to  the  trustees  to  give  to  each  child  what 
they  think  fit,  and  if  they  cannot  altogether  exclude  a  child  who 
has  become  bankrupt  or  assigned  his  interest,  they  can  allot  to 
him  as  little  as  they  think  desirable.  Then  does  the  assignment 
include  every  benefit  which  the  trustees  give  to  /.  S.  Coleman  out 
of  the  income  ?  I  think  not.  If  the  trustees  were  to  pay  an 
hotel-keeper  to  give  him  a  dinner  he  would  get  nothing  but  the 
right  to  eat  a  dinner,  and  that  is  not  property  which  could  pass 
by  assignment  or  bankruptcy.  But  if  they  pay  or  deliver  money 
or  goods  to  him,  or  appropriate  money  or  goods  to  be  paid  or  de- 
livered to  him,  the  money  or  goods  would  pass  by  the  assignment. 

(1)  36  Ch.  D.  348.  (3)  42  L.  J.  (Ch.)  624. 

(2)  18  Q.  B.  D.  25;  13  App.  Cas.  523.         (4)  16  Ch.  D.  44. 
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I  think  ttiat  the  declaration  propose'd  by  Lord  Justice  Fry  is 
right,  and  I  am  of  opinion  that  the  trustees  will  not  be  at  liberty 
to  send  over  money  or  goods  to  /.  8.  Qoleman. 

The  strongest  cases  referred  to  by  the  counsel  of  the  Appellant 
were  Green  Y.Spicer  (1),  and  Younghushand  v.  Gishorne  (2),  but  in 
those  cases  the  income  was  directed  to  be  applied  solely  for  the 
benefit  of  the  insolvent,  which  made  it  his  property,  and  an 
attempt  was  then  made  to  prevent  its  being  dealt  with  as  his 
property  if  he  became  bankrupt.  Here  no  property  is  given  to 
/.  S.  Coleman,  but  only  a  discretion  to  the  trustees  to  apply  such 
part  as  they  think  fit  of  the  income  for  his  benefit.  This  case, 
therefore,  does  not  come  within  the  principle  of  those  cases,  and 
I  think  that  the  declaration  proposed  by  the  Lord  Justice  Fry  is 
right. 

Fry,  and  Lopes,  L.JJ.,  concurred. 

Solicitors  for  Plaintiff :  Boulton,  Sons,  &  Sandeman. 
Solicitor  for  Defendants  :  A.  W.  W.  Holt 

H.  C.  J. 


KEITH  V.  DAY. 

[1886    K.  73.] 

Foreclosure —  Order  for  delivery  of  Possession — Rules  of  Swpreme 
Court,  1883,  Order  xyiii.,  r.  2. 

A  summons  for  foreclosure  asked  for  delivery  of  possession  in  the  event 
of  foreclosure.  The  usual  foreclosure  order  was  made  without  any  direc- 
tion as  to  delivery  of  possession.  Default  in  payment  having  been  made, 
the  order  for  foreclosure  was  made  absolute.  The  Plaintiff  then  moved  in 
the  action  for  an  order  on  the  Defendant  to  deliver  up  possession  of  the 
mortgaged  property : — 

Held  (affirming  the  decision  of  North,  J.),  that  such  an  order  ought  to  be 
made,  and  that  the  Plaintiff  ought  not  to  be  put  to  bring  a  new  action  for 
the  purpose  of  recovering  possession. 

In  January,  1886,  the  Plaintiff,  a  legal  mortgagee,  took  out  an 
originating  summons  for  foreclosure  and  delivery  of  possession. 


(1)  1  Kuss.  &  My.  395. 


(2)  1  Coll.  400. 
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On  the  6th  of  November,  1886,  an  order  was  made  for  an  account  of      C.  A. 
what  was  due  to  the  mortgagee  for  principal,  interest,  and  costs,  1888 
with  a  direction  for  reconveyance  on  payment,  and  foreclosure  i^^^ 
in  default  of  payment,  but  with  no  direction  for  the  mortgagor  to  ^^-^ 
deliver  up  possession  if  foreclosed.    On  the  15th  of  February,  - — 
1887,  the  Chief  Clerk  made  his  certificate,  finding  £8016  17s.  lid. 
due  to  the  Plaintiff  for  principal,  interest,  and  costs,  which,  with 
subsequent  interest  to  the  15th  of  August,  1887,  would  amount  to 
£8171  10s.  Id.,  on  which  day  the  Defendant  was  directed  to  pay 
the  amount.    Default  in  payment  was  made,  and  ultimately,  on 
the  11th  of  April,  1888,  the  order  for  foreclosure  was  made 
absolute. 

On  the  8th  of  August,  1888,  the  Plaintiff  moved  before 
Mr.  Justice  North  for  an  order  upon  the  Defendant  to  deliver  up 
possession  of  the  property  to  the  Plaintiff  within  seven  days  after 
service  of  the  order. 

Cozens-Hardij,  Q.C.,  and  Freeman,  for  the  Plaintiff: — 

The  Court  has  jurisdiction  under  the  first  proviso  to  Order 
XVIII.,  rule  2,  to  make  an  order  for  delivery  up  of  possession  in  a 
foreclosure  action,  even  where  it  is  not  asked  for  in  the  plead- 
ings :  Salt  V.  Edgar  (1).  Under  the  terms  of  the  proviso  the  order 
for  delivery  of  possession  may  be  made  either  "  on  or  after."  Apart 
from  the  proviso  the  Court  has  jurisdiction  to  make  the  order 
now  asked  for,  as  it  was  part  of  the  relief  sought,  and  no  judgment 
has  yet  been  given  on  that  part  of  the  action. 

Church,  for  the  Defendant : — 

The  order  for  foreclosure  absolute  having  been  made,  the  action 
is  now  dead,  and  nothing  more  can  be  done  in  it :  Wills  v.  Luff  (2). 
The  proviso  to  rule  2  of  Order  xviii.  does  not  help  the  Plaintiff; 
the  words  "  on  or  after  "  refer  to  the  time  of  delivery  of  posses- 
sion, not  the  time  of  making  the  order. 

North,  J. : — 

I  think  I  can  make  an  order  in  your  favour,  Mr.  Hardy,  what- 
ever be  the  true  construction  of  the  rule.    I  am  not  quite  sure 
(1)  51  L.  T.  (N.S.)  374.  (2)  38  Ch.  D.  197. 
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whether  the  words  in  the  rule  "  on  or  after  "  apply  to  the  time  of 
making  the  order  against  the  Defendant,  or  to  the  time  at  which 
he  is  to  deliver  up  possession  of  the  mortgaged  property.  But  what- 
ever the  true  construction  of  the  rule  is,  I  think  the  Plaintiff  is 
entitled  to  the  order  now,  for  this  reason.  The  action  is  from  first 
to  last  an  action  for  foreclosure  as  well  as  an  action  for  recovery  of 
possession  of  land.  The  Plaintiff  did  apply  for  and  get  an  order 
for  foreclosure  absolute;  he  might  then  have  applied  for  the 
whole  object  of  his  action.  Why  he  did  not  I  do  not  know.  It 
is  said  that  that  prevents  him  from  now  applying.  I  do  not  see 
why  the  expiration  of  the  time  at  which  he  could  get  his  foreclo- 
sure made  absolute  should  be  said  to  be  the  limit  of  the  time  for 
making  an  application  for  a  material  part  of  the  object  of  the 
action.  It  seems  to  me  that  although  the  Plaintiff  might  have 
applied  for  the  order  for  delivery  of  possession  earlier,  that  does 
not  disentitle  him  from  applying  for  that  relief  now  ;  subject  to 
this,  that  he  has  made  two  applications  for  what  might  have  been 
done  in  one,  and  I  cannot  give  him  costs. 

C.  A.         The  Defendant  appealed.    The  appeal  was  heard  on  the  10th 
of  August,  1888. 

Church,  for  the  Appellant : — 

It  was  suggested  to  Mr.  Justice  North  that  Order  xviii.,  rule  2, 
gave  him  jurisdiction  to  make  this  order,  but  I  contend  that  it 
does  not  do  so.  The  words  "  on  or  after "  in  the  first  proviso 
must,  as  a  matter  of  construction,  apply  to  the  time  when  posses- 
sion is  to  be  delivered,  not  to  the  time  of  making  the  order  for 
delivery.  The  second  proviso  applies  only  to  a  redemption  suit, 
which  does  not  stand  on  the  same  footing  as  a  foreclosure  suit, 
since  the  mortgagee  is  not  seeking  foreclosure.  The  direction 
to  give  up  possession  ought  to  be  inserted  in  the  foreclosure 
order :  Williamson  v.  Burr  age  (1)  ;  and  Salt  v.  Edgar  (2)  is  not 
an  authority  for  making  the  order  after  an  order  for  foreclosure 
absolute.  When  the  foreclosure  has  been  made  absolute  the 
action  is  at  an  end,  and  no  further  order  can  be  made  in  it : 

(1)  56  L.  T.  (KS.)  702.  (2)  54  L.  T.  (N.S.)  374. 


0.  A. 

1888 
Keith 

17. 

Day. 

North,  J. 
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Wills  V.  Luff  (1).  In  proviso  2  tlie  case  of  an  action  which  is  at  0.  A. 
an  end  is  provided  for,  but  not  in  proviso  1.  1888 


Cozens-Hardy,  Q.C.,  and  Freeman,  for  the  Plaintiff,  were  not 
called  upon. 


Keith 

V. 

Day. 


Cotton,  L.J. : — 

The  question  before  us  is  whether,  when  a  summons  for  fore- 
closure asks  for  delivery  of  possession,  and  an  order  for  foreclosure 
is  made  without  any  direction  as  to  possession,  an  order  for  de- 
livery of  possession  can  be  made  after  final  foreclosure.  I  do 
not  say  that  such  an  order  might  not  be  inserted  in  the  original 
order  for  foreclosure  ;  but,  in  my  opinion,  it  is  not  necessary  that 
it  should  be,  and  if  it  is  omitted  the  want  may  be  supplied  after- 
wards. Eeliance  was  placed  on  the  observations  of  Mi\  .Justice 
Chitty  in  Williamson  v.  Burrage  (2),  but  though  he  considered 
that  the  direction  ought  to  be  inserted  in  the  original  order  for 
foreclosure,  he,  in  Salt  v.  Edgar  (3),  made  an  order  for  delivery 
of  possession  at  a  later  stage.  Keference  was  made  to  Order  xviii., 
rule  2,  and  the  provisoes,  but  that  rule  does  not  confine  the  time 
of  the  application  to  the  original  hearing  of  the  summons.  The 
first  proviso  says  :  "  Nothing  in  this  order  contained  shall  prevent 
any  plaintiff  in  an  action  for  foreclosure  or  redemption  from 
asking  for  or  obtaining  an  order  against  the  defendant  for  de- 
livery of  the  possession  of  the  mortgaged  property  to  the  plain- 
tiff on  or  after  the  order  absolute  for  foreclosure  or  redemption,  as 
the  case  may  be."  I  do  not  think  that  those  words  mean  that 
the  order  is  to  be  obtained  on  or  after  the  foreclosure  absolute, 
but  the  time  for  making  the  application  is  not  defined,  and  I 
think  it  would  be  wrong  to  put  the  Plaintiff  to  the  unnecessary 
expense  of  commencing  a  new  action  for  the  sole  purpose  of 
obtaining  possession  because  he  has  omitted  to  ask  for  it  earlier. 
The  second  proviso  is  differently  framed,  but  that  is  because 
in  a  redemption  action  foreclosure  only  takes  place  by  the  dis- 
missal of  the  action,  so  that  the  action  is  then  completely  at  an 
end ;  and  the  proviso  was  intended  to  enable  the  Court  to  give 

(1)  38  Ch.  D.  197.  (2)  56  L.  T.  (N.S.)  702. 

(3)  54  L.  T.  (N.S.)  374. 
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0.  A.  the  defendant  his  rights  without  any  new  action,  which  without 
1888  this  proviso  could  not  have  been  done  after  the  dismissal  of  the 
Keith  action. 

V. 

Day 

 *         Fey  and  Lopes,  L.JJ.,  concurred. 

Solicitors  for  Plaintiff:  BlaJce  &  Heseltine,  agents  for  Keith, 
Blake,  &  Co.,  Noriuich,  m 
Solicitor  for  Defendant :  Church. 

H.  C.  J. 


0.  A. 


TAEN  V.  TUKNER. 


1888 

KEKEWICH, 
J. 

March  2,  3. 

0.  A. 

July  30,  31. 


[1887    T.  385.] 

Mortgagor  and  Mortgagee — Agreement  for  Lease  hy  Mortgagor — Mortgagee's 
Eefusal  to  adopt  Agreement — Tenants  Right  to  redeem. 

Prior  to  the  Conveyancing  Act,  1881,  a  mortgagor,  without  the  consent 
of  his  mortgagee,  contracted  in  writing  to  grant  T.  a  lease  of  the  mortgaged 
premises  for  a  term  of  years.  T.  entered  into  possession  under  the  contract, 
and  subsequently,  on  notice  from  the  mortgagee,  paid  rent  to  him.  The 
mortgagee  having  refused  to  concur  in  the  lease  to  T. : — 

Held  (affirming  the  judgment  of  KeJcewich,  J.),  that  T.  was  entitled  to 
redeem  the  mortgage. 

Keech  v.  Hall  (1)  and  Pearce  v.  Morris  (2)  considered  and  explained. 

By  deed  dated  the  27th  of  January,  1881,  and  made  between 
the  Defendant  Wilson  of  the  one  part,  and  W.  Turner  of  the  other 
part,  Wilson  demised  a  messuage  and  premises  known  as  "  Fon- 
tainbleau,^^  situate  in  the  hamlet  of  Fenge,  in  the  county  of  Surrey, 
to  W,  Turner,  for  the  unexpired  residue  of  a  term  of  250  years 
(less  one  day)  granted  by  an  indenture  dated  the  19th  of  January, 
1877,  by  way  of  mortgage  to  secure  the  repayment  with  interest 
of  the  sum  of  £1500  then  advanced  by  W.  Turner  to  Wilson, 

By  an  agreement  in  writing  dated  the  5th  of  February,  1885, 
and  made  between  the  Defendant  Wilson  of  the  one  part,  and 
the  Plaintiff  of  the  other  part,  Wilson  agreed  to  grant  the  Plain- 
tiff a  lease  of  the  premises  comprised  in  the  mortgage  for  a  term 
of  twenty-one  years,  determinable  on  notice  at  the  end  of  the 


(1)  1  Doug.  21. 


(2)  Law  Eep.  5  Ch.  227. 
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first  seven  or  fourteen  years  at  the  yearly  rents  of  £150  payable      C.  A. 
quarterly  as  therein  mentioned ;  and  Wilson  agreed  forthwith  at  1888 
his  own  expense  to  put  the  premises  into  thorough  repair  in  tarn 
accordance  with  a  specification  (the  Plaintiff  contributing  £24  17s.  xurnes 

towards  the  cost),  and  to  make  certain  additions  to  and  altera-   

tions  in  the  said  premises  at  an  outlay  not  exceeding  £160 ;  and 
the  Plaintiff  agreed  to  pay  Wilson  the  sum  of  £160,  who  thereby 
agreed  to  repay  to  the  Plaintiff  the  sum  of  £150  on  the  ter- 
mination of  the  tenancy.  The  agreement  contained  other  usual 
provisions,  and  also  provided  that  the  lease  and  counterpart 
should  be  forthwith  prepared  and  executed  by  and  at  the  cost  of 
the  Plaintiff  embodying  all  the  matters  and  things  therein  set 
forth. 

In  pursuance  of  the  agreement  the  Plaintiff  went  into  possess- 
sion  of  the  premises  and  paid  the  Defendant  Wilson  the  £24  17s. 
and  the  £160,  and  also  expended  considerable  sums  in  other 
alterations  and  improvements. 

The  Plaintiff  first  became  aware  that  the  premises  were  in 
mortgage  on  the  27th  of  July,  1885,  when  he  received  a  written 
notice  from  the  Defendant  C.  Turner,  the  executor  of  W.  Turner, 
requiring  him  not  to  pay  any  rent  to  the  Defendant  Wilson  ;  and 
subsequently,  in  September,  1885,  he  received  a  further  notice 
requiring  him  thenceforth  to  pay  his  rent  to  the  Defendant 
C.  Turner,  which  he  did. 

Negotiations  for  the  concurrence  of  the  Defendant  C.  Turner 
in  the  lease  fell  through,  and  an  offer  by  the  Plaintiff  to  redeem 
him  having  been  refused,  the  Plaintiff  commenced  this  action 
claiming  specific  performance  of  the  agreement  against  both 
Defendants  on  the  ground  that  the  Defendant  C.  Turner  had 
adopted  the  agreement,  or  in  the  alternative,  redemption  of  the 
premises  as  against  the  Defendant  C.  Turner.  The  Defendant 
Wilson  did  not  resist  specific  performance  of  the  agreement.  The 
Defendant  C.  Turner  denied  that  he  had  adopted  the  agreement, 
and  submitted  that  the  Plaintiff  was  not  entitled  to  redeem  as 
against  him.    This  was  the  trial  of  the  action. 

It  appeared  from  the  evidence  that  Messrs.  l/or%  &  Shirreff,  the 
Defendants'  solicitors,  w^ere  second  mortgagees  of  the  property, 
and  thereupon,  by  consent,  the  pleadings  were  taken  as  amended, 
Vol.  XXXIX.  2  H  1 
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Messrs.  Morley  &  Shirreff  being  added  as  Defendants  and  the 
Plaintiff  claiming  to  redeem  them  also. 

The  action  came  on  before  Mr.  Justice  Kekewich  on  the  2nd  of 
March,  1888. 

Warmington,  Q.C.,  and  Alexander^  for  the  Plaintiff : — 

The  Plaintiff  has  a  beneficial  lease,  and  claims,  first,  to  redeem 
the  mortgagees  and  specific  performance  against  the  Defendant 
Wilson,  or,  in  the  alternative,  specific  performance  against  all  the 
Defendants,  on  the  ground  that  the  mortgagees  have  adopted  and 
confirmed  the  agreement  for  a  lease.  It  is  settled  that  the  assignee 
of  a  partial  interest  in  an  equity  of  redemption  can  redeem  :  why 
not,  then,  a  lessee  for  years  ?  What  is  the  difference  between  an 
assignee  and  a  lessee  ?  The  observations  of  Lord  Mansfield  in 
Keech  v.  Hall  (1)  support  our  contention.  Here  the  mortgagees 
refuse  to  adopt  or  confirm  the  lease,  and  the  Plaintiff  is  entitled 
to  accept  their  refusal  and  to  insist  on  redemption. 

Barter,  Q.C.,  and  E.  C.  Beane,  for  the  Defendants : — 

There  is  no  case  in  the  books  in  which  it  has  been  held  that  a 
tenant  for  years  has  such  an  interest  in  the  equity  of  redemption 
.  as  to  entitle  him  to  redeem,  whether  his  tenancy  is  beneficial  or 
at  rack  rent.  No  doubt  persons  who  have  a  partial  interest  in 
the  equity  of  redemption  may  redeem  :  Pearce  v.  Morris  (2) ;  but 
this  right  has  never  been  extended  to  a  tenant  for  years.  The 
only  authority  that  can  be  cited  is  the  ohifer  dictum  of  Lord  Mans- 
field in  Keech  v.  Hall,  but,  with  all  deference,  he  was  not  very 
conversant  with  equity  jurisprudence.  If  the  Plaintiff  is  right, 
where  is  the  line  to  be  drawn  ?  A  mere  tenant  from  year  to  year 
would  come  within  the  principle. 

*  [Kekewich,  J. : — In  Pearce  v.  Morris  Lord  Hatherley  says 
any  person  interested  in  the  equity  of  redemption  is  entitled  to 
redeem."    Why  are  those  words  to  be  cut  down  to  a  freehold 
interest  ?] 

That  passage  also  is  mere  ohiter  dictum,  and  is  no  authority  on 
this  particular  point.    If  the  right  be  granted  it  will  be  a  new 

(1)  1  Doug.  21.  (2)  Law  Eep.  5  Ch.  227. 


A. 
1888 

Taen 

V. 

TUKNEK. 
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departure,  going  far  beyond  the  general  current  of  authority,  and      C.  A. 
will  let  in  a  very  numerous  class  of  persons :  Fisher  on  Mort-  1888 
gages  (1)  ;  Coote  on  Mortgages  (2).    In  the  long  list  of  persons  tabn 
entitled  to  redeem  given  in  Seton  on  Decrees  (3)  a  tenant  for  tuener 

years  is  not  mentioned,  and  Keecli  v.  Kali  (4)  is  not  referred  to.   

We  submit  that  on  principle  a  mere  tenant  for  years  is  not 
entitled  to  redeem.  The  test  is,  is  he  a  necessary  party  in  an 
action  to  foreclose  or  redeem,  in  which  all  parties  interested  are 
always  brought  before  the  Court  ?  Clearly  not,  and  the  reason 
is  obvious.  He  has  no  interest  in  the  land  and  is  not  affected  by 
the  proceedings.  If  a  tenant  for  years  is  entitled  to  redeem  it 
will  lead  to  endless  complications  in  the  relations  between  the 
landlord,  the  tenant,  and  the  mortgagee. 

In  the  present  case  the  action  is  at  all  events  premature.  The 
Plaintiff  ought  to  have  waited  till  he  got  his  lease  from  Wilson. 

Kekewich,  J. : — 

This  is  a  very  interesting  question,  and  I  think  I  can  decide  it 
on  principle.  Of  course  it  is  familiar  to  all  of  us  that  the  law  of 
•equitable  mortgages,  and  more  especially  that  part  of  it  which 
refers  to  the  right  to  redeem,  is  founded,  in  the  first  instance,  on 
what  is  usually  called  a  legal  mortgage,  that  is  to  say,  a  convey- 
ance of  land  in  fee  by  the  mortgagor  to  the  mortgagee  with  a 
proviso  defeating  that  conveyance  if  a  certain  sum  with  interest 
is  paid  by  a  certain  time.  At  the  end  of  that  time  the  money 
not  having  been  paid  there  is  an  absolute  estate  in  law.  But  the 
Court  has  held  from  the  earliest  times  that  the  real  contract 
between  the  parties  is  not  one  of  vendor  and  purchaser,  but  that 
it  is  a  security  for  money  and  the  interest  upon  that  money,  and 
that  if  that  money  and  interest  be  paid,  then  the  right  of  the 
grantor  is  to  have  back  his  property  in  exchange  for  the  money 
and  interest.  The  Court  of  Equity  gives  effect  to  what  it  sees  to 
be  the  real  contract  between  the  parties  though  it  be  not  ex- 
pressed on  the  face  of  the  instrument.  That  hasjbeen  extended 
to  all  sorts  of  mortgages,  charges,  and  incumbrances ;  but  the 
whole  of  the  law  on  it  is  founded  upon  that  one  principle  arising 

(1)  4tli  Ed.  pi.  1179.  (3)  4th  Ed.  p.  1051. 

(2)  Page  1075.  (4)  1  Doug.  21. 
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0.  A.  out  of  the  mortgage  in  fee,  and  one  must  bear  that  in  mind 
1888  throughout. 

Taen         The  Court  having  decided  that  the  mortgagor  has  that  right 
TuKNER         redeem,  construes  it  as  really  an  estate  in  the  land.    It  is  not 
Kek^^  J    ^  l^gal  estate,  but  what  is  termed  an  equitable  estate — as  much 

  an  interest  in  the  land  as  the  real  fee  simple.    It  is  a  fee  simple 

subject  to  a  charge,  and  is  vulgarly  styled  in  legal  language  the 
equity  of  redemption.  Now,  having  got  so  far,  the  next  step  is 
natural  and  easy.  The  mortgagor  has  an  estate  in  the  land,  and 
he  can  deal  with  that  estate  in  the  land  just  as  much  as  if  he  had 
never  made  a  mortgage,  and  can  sell  it,  settle  it,  create  charges 
upon  it  in  favour  of  his  wife  or  children,  or  demise  it ;  he  can  do 
anything  he  pleases  with  it,  as  if  he  had  the  estate  in  fee  unen- 
cumbered, but  always  subject  to  the  mortgage.  The  next  step 
again  is  easy  and  natural :  when  he  conveys  away  his  estate  or 
part  of  his  estate  in  the  land  he  necessarily  gives  to  each  of  the 
persons  in  whose  favour  he  grants  an  estate  the  right  to  do  that 
which  he  himself  can  do,  that  is,  to  redeem  the  mortgage.  To 
give  anything  else  would  be  to  give  that  which  would  be  of  no 
avail  to  him  to  whom  he  makes  the  grant.  Therefore  it  has 
always  been  held  since  the  doctrine  of  redemption  has  been 
worked  out  in  Courts  of  Equity  that  any  person  who  is  thus 
entitled  to  an  interest  carved  out  of  the  fee  simple  is  entitled 
to  come  in  and  redeem,  subject  of  course  to  any  other  equities 
paramount  which  affect  the  estate,  only  coming  in  in  his  proper 
place  and  being  necessarily  subject  to  those  who  are  prior  to 
him.  Well,  now,  I  am  told  that  that  does  not  affect  a  grant 
or  demise  for  years :  that  although  if  the  mortgagor  were  to 
grant  an  estate  in  fee,  or  for  life,  or  to  make  a  provision  for  a 
jointure  for  his  wife,  or  to  provide  for  her  by  will  a  rent-charge 
in  the  nature  of  dower,  to  charge  portions  or  otherwise  carve  an 
interest  out  of  his  estate  in  that  way,  although  each  of  those 
persons  would  be  entitled  to  redeem,  yet,  if  he  demises  for 
ninety-nine  years  or  for  twenty-one  years,  a  tenant  for  years  is 
not  entitled  to  redeem.  It  strikes  me  that  is  contradictory  of 
the  whole  principle  on  which  the  doctrine  of  equity  of  redemp- 
tion depends.  The  answer  is  that  there  is  no  authority  on  the 
point,  that  this  law  of  redemption  has  now  been  well  settled  for 
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a  great  many  years,  and  that  in  no  text-book  can  you  find  any       C.  A. 
recognition  of  the  right  of  a  tenant  for  years  to  redeem  :  that  in  ;1888 
Seton  on  Decrees  (1),  to  which  Mr.  Beane  has  referred  me,  where  Tarn 
you  have  a  whole  page  enumerating  the  persons  who  are  entitled  turner. 
to  redeem,  with  references  to  the  authorities  relating  to  the  par- 

ticular  cases,  you  find  nothing  referring  to  a  tenant  for  years.   

That  may  be  so.  I  find,  however,  on  this  very  page  this  state- 
ment :  "Asa  general  rule  the  mortgagor  and  all  persons  having 
any  interest  in  the  equity  of  redemption  may  redeem,  as  in  the 
following  instances  " :  and  then  the  first  instance  given  is  "  As- 
signees of  the  mortgagor."  Why  not,  then,  assignees  by  demise 
as  well  as  in  any  other  way  ?  However,  of  course,  the  fact  that 
there  is  no  authority  in  the  strict  sense  requires  consideration. 
There  are  two  reasons  which  are  generally  given,  one  on  the  one 
side  and  one  on  the  other,  for  lack  of  authority  in  favour  of  a 
particular  proposition.  One  party  says,  "  Of  course  there  is  no 
authority  to  be  found  on  it,  because  nobody  ever  doubted  it: 
there  has  never  been  any  dispute  about  it."  The  other  side  say, 
"  Of  course  there  is  no  authority,  because  nobody  has  ever  been 
foolish  enough  to  raise  this  question,  and  it  has  always  been 
known  that  the  proposition  is  bad."  It  is  probably  unwise  in  the 
majority  of  cases  to  speculate  why  there  is  no  authority,  if  there 
be  none,  but  I  think  in  the  case  of  Keech  v.  Hall  (2)  you  find 
expressed  in  rather  enigmatical  language  why  you  do  not  find 
authority  upon  the  point  now  in  question.  Lord  Mansfield  says  : 
"  Where  the  lease  is  not  a  beneficial  lease,  it  is  for  the  interest  of 
the  mortgagee  to  continue  the  tenant,"  and,  as  I  understand  him 
to  mean,  there  being  continuation,  you  never  hear  in  that  case  of 
redemption,  because  the  mortgagee  continues  the  tenant,  and 
being  tenant  of  course  he  cannot  redeem.  "  And  where  it  is  "  [a 
beneficial  lease]  "  the  tenant  may  put  himself  in  the  place  of  the 
mortgagor,  and  either  redeem  himself,  or  get  a  friend  to  do  it." 
That  is  what  I  understand  Lord  Mansfield  to  mean :  that  is  to 
my  mind  his  practical  view  of  the  proposition,  and  it  is,  I  think, 
a  strictly  true  one.  It  is  immaterial  whether  he  meant  to  decide 
or  did  decide  that  a  tenant  might  redeem.  I  take  it  for  granted 
rather  that  he  explains  there  the  relative  positions  of  mortgagor 
(1)  4th.  Ed.  p,  1051.  (2)  1  Doug.  21. 
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0.  A,      and  mortgagee  where  the  lease  is  beneficial  and  where  it  is  not 
1888       beneficial.    I  am  sure  he  does  not  mean  that  there  is  any  differ- 
Taen      ence,  as  regards  the  right,  between  the  cases  where  the  lease  is 
Turner     beneficial  and  where  it  is  not  beneficial.   Where,  as  I  understand 
:ek^h  J  beneficial  he  says  you  do  not  expect  to  find  redemp- 

  tion  because  the  mortgagee  is  glad  to  keep  his  tenant.    Then  I 

am  told  there  is  no  authority,  and  that  in  all  suits  for  foreclosure 
the  tenant  has  never  been  brought  in  as  a  party,  and  that  the 
reason  is  that  he  could  not  be  hurt  by  foreclosure.  Probably 
the  case  seldom  occurs,  and  therefore  perhaps  it  is  that  we  cannot 
find  an  instance.  The  mere  fact  that  nobody  has  seen  a  tenant 
for  years  made  a  party  to  a  foreclosure  suit  does  not  seem  to  me 
to  carry  the  question  any  further.  There  is,  however,  one  recent 
authority  which  has  been  referred  to,  and  a  very  useful  one  it  is^ 
I  mean  the  case  of  Pearce  v.  Morris  (I).  Of  course,  I  do  not 
propose  to  quote  as  an  authority  the  language  of  any  counsel, 
however  eminent ;  that  is  not  an  authority  to  guide  me  in  the 
least ;  still  it  is  not,  I  consider,  beside  the  question  to  look  at 
what  Sir  G.  Jessel,  then  Mr.  Jessel,  says  there.  In  arguing  the 
case  he  says  that  "  any  person  who  is  entitled  to  an  interest  in 
any  part  of  the  land  may  redeem."  To  my  mind  it  is  by  na 
means  the  worst  or  the  least  important  part  of  that  statement 
that  the  word  "  any  "  is  repeated  twice.  Mr.  Deane  pointed  out 
that  the  words  are  "  in  any  part  of  the  land,"  but  the  real  point 
is  that  however  small  the  interest  is  he  is  entitled  to  redeem, 
and  in  that  sense  Lord  Eatherley  accepts  it  when  he  says  that 
"  any  person  interested  in  the  equity  of  redemption  is  entitled  to 
redeem." 

That  seems  to  me  to  be  the  principle  on  which  Courts  of 
Equity  have  proceeded,  and  I  see  no  reason  why  it  should  not 
apply  to  a  tenant  for  years  as  well  as  to  any  other  person  claim- 
ing as  assignee  of  the  mortgagor.  I  do  not  think  I  am  extend- 
ing it  in  the  slightest,  but  only  applying  it  to  the  case  which  has 
arisen  pro  re  nata.  In  this  case  we  have  an  agreement  for  a  lease ; 
Mr.  Tarn  is  in  possession,  and  as  tenant  has  remained  after  the 
date  of  the  mortgage  without  any  notice  to  him.  Whatever 
other  value  it  may  have,  that  is  an  assignment  to  him  of  a  partial 
(1)  Law  Kep.  5  Cli.  227. 
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interest  in  tlie  property  carved  by  the  mortgagor  out  of  his  equity  C.  A. 

of  redemption.    That,  according  to  authority  and  according  to  1888 

principle,  entitles  that  assignee  to  redeem.    I  decide  that  Mr.  tIrn 

Tarn  as  tenant  under  that  agreement  is  entitled  to  say  to  the  mort-  turnee 

gagee,  "  I  will  redeem  you."    I  must  therefore  declare  his  right   

to  redeem. 

H.  L.  F. 

From  this  judgment  the  Defendants,  the  mortgagees,  appealed.  0.  A. 
The  appeal  was  heard  on  the  30th  and  31st  of  July,  1888. 

Barber  J  Q.C.,  and  H.  C.  Deane,  for  the  Appellants,  referred  to 
Keech  v.  Hall  (1),  Pearce  v.  Morris  (2),  Fisher  on  Mortgages  (3), 
and  Coote  on  Mortgages  (4). 

Warmington,  Q.C.,  and  Alexander,  for  the  Plaintiff,  were  not 
called  on. 


Cotton,  L.J. : — 

This  is  an  appeal  against  a  judgment  of  Mr.  Justice  Kehewich, 
who  gave  the  Plaintiff  in  the  action  a  redemption  decree  as 
against  two  incumbrancers — the  representatives  of  Mr.  Turner, 
who  are  the  first  mortgagees,  and  the  second  mortgagees,  who 
were  brought  in  after  the  commencement  of  the  action.  He  did 
not  give  any  opportunity  to  the  mortgagor,  who  was  a  party,  to 
redeem,  but  as  I  understand  that  was  not  asked  for ;  and  as  I 
pointed  out  during  the  argument  it  was  very  natural  that  the 
mortgagor,  not  being,  I  suppose,  overburdened  with  money,  did 
not  ask  for  that,  because  if  he  did  not  redeem  he  would  be  fore- 
closed. However,  the  mortgagor — the  owner  of  the  equity  of 
redemption,  has  not  appealed,  and  all  we  have  to  consider  is  the 
objection  raised  on  behalf  of  the  mortgagees. 

The  facts  are  very  simple.  There  was  the  mortgage  to  Turner 
and  a  subsequent  mortgage  also,  and  then  the  mortgagor,  with- 
out the  concurrence  of  the  mortgagee,  entered  into  the  agree- 
ment with  the  Plaintiff  to  grant  him  a  lease.    It  is  conceded 

(1)  1  Doug.  21.  (3)  4th  Ed.  p.  1179. 

(2)  Law  Rep.  5  Ch.  227.  (4)  Page  1075. 
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although  no  lease  has  actually  been  granted  the  terms  are  suffi- 
ciently specified  in  the  agreement,  so  that  there  is  no  difficulty 
as  between  the  Plaintiff  and  the  Defendant,  who  is  the  owner 
of  the  equity  of  redemption,  in  granting  a  decree  for  specific 
performance  and  to  have  the  lease  executed  by  Wilson  to  Tarn. 
But  the  mortgagee  not  being  in  any  way  a  party  to  that  agree- 
ment was  not  in  any  way  bound  to  take  the  Plaintiff  as  his 
tenant  or  to  grant  any  lease  at  all.  He  says  that  he  was  willing 
to  grant  a  lease,  but  although  he  was  willing  to  join  and  to  give 
the  Plaintiff  the  legal  estate  during  the  term,  he  was  not  willing 
to  put  himself  in  the  position  of  landlord  to  the  tenant  on  the 
terms  which  he  had  agreed  to,  because,  as  I  pointed  out,  and  it 
w  as  not  disputed  that  it  is  correct,  it  was  part  of  the  agreement 
as  between  Tarn  and  Wilson  that  Wilson,  who  was  to  be  his  land- 
lord, should  at  the  expiration  of  the  term  repay  to  Tarn  certain 
moneys  or  part  of  certain  moneys  which  he  was  to  expend  in 
improving  or  repairing  the  property,  and  that  Turner  refused  to 
agree  to.  What  was  the  position  ?  Tarn  had  got  by  demise  an 
interest  in  the  equity  of  redemption,  and  as  the  Defendant  was 
not  bound  at  all  by  any  contract  to  grant  him  a  lease,  if  a  lease 
had  been  granted  in  pursuance  of  that  agreement,  then  at  any 
time  the  mortgagee  might  have  interposed  and  have  said  to  the 
tenant.  Tarn,  even  after  having  expended  money,  "I  am  not 
bound  by  your  agreement ;  there  is  no  contract  as  between  me 
and  you  which  you  can  enforce  in  a  Court  of  Equity.  I  have  got 
the  estate  and  have  a  perfect  right  to  turn  you  out  at  any  time." 
Will  the  Court  of  Equity  allow  that?  The  Court  of  Equity 
always  says — What  is  the  real  contract  ?  When  it  is  a  mere 
security  for  money,  and  when  the  money  is  tendered  with 
interest,  then  we  direct  the  mortgagee  to  divest  himself  of  the 
legal  estate  and  not  to  insist  on  such  legal  rights  as  he  has.  Then 
why  is  the  tenant,  who  holds  under  an  agreement  such  as  I  have 
mentioned,  not  to  be  entitled  to  redeem,  which  is  the  only  way  of 
relieving  himself  from  the  effect  of  the  mortgage.  In  my  opinion 
it  seems  so  clear  that  I  should  have  doubted  if  there  could  have 
been  so  ingenious  an  argument  addressed  to  us  on  the  point. 
Here  is  a  man  who  has  a  certain  interest  in  the  equity  of  redemp- 
tion, and  he  may  be  prejudiced  by  the  action  of  the  mortgagee 
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insisting  on  his  rights  as  legal  owner  of  the  property.  The  C.  A. 
answer  must  be — Yes,  that  is  quite  true,  but  if  the  tenant  likes  to  1888 
redeem  he  can  do  so.  The  interest  which  he  got  from  the  mort-  tarn 
gagor  makes  him  to  a  certain  extent  an  assignee  of  the  equity  of  turnek 
redemption,  and  therefore  entitled  to  all  the  rights  which  apper- 
tain to  the  owner  for  the  time  being,  however  small  his  interest 
in  the  equity  of  redemption  may  be  with  regard  to  duration  of 
time.  That,  as  I  understand,  is  recognised  in  all  the  cases.  In 
Pearce  v.  Morris  (1),  which  was  referred  to,  Lord  Hatherley  points 
out  that  anyone  entitled  to  an  interest  in  the  equity  of  redemp- 
tion is  entitled  to  redeem.  There  it  is  very  true  that  the  mort- 
gagee was  insisting  on  his  rights  so  as  to  defeat  the  interest  of 
the  person  there  having  the  interest  in  the  equity  of  redemption, 
and  here  the  mortgagee  does  not  do  so,  but  he  may  at  any  time 
do  so,  and  unless  the  tenant  has  the  right  to  redeem,  there  being 
nothing  except  the  right  to  redeem  to  bind  the  mortgagee,  the 
mortgagee  would  retain  the  estate.  What  are  the  objections  to 
the  right  of  the  Plaintiff?  It  is  said,  first  of  all,  that  the  action  is 
premature,  and  if  he  would  be  otherwise  entitled  to  a  decree  of 
redemption,  yet  he  ought  to  have  waited  till  he  got  a  lease  from 
the  mortgagor.  If  there  was  a  contest  as  to  his  right  to  require 
the  mortgagor  to  grant  a  lease,  that  is  to  say,  if  he  had  raised  any 
objection  to  the  title  of  the  mortgagor,  and  said,  "  I  will  not  per- 
form my  contract  to  take  the  lease,"  or  if  there  had  been  any  other 
point  which  prevented  the  Plaintiff  from  saying  that  he  had  a 
contract  he  could  have  enforced  in  equity,  the  objection  would 
be  good,  but  here,  as  I  understand,  there  is  nothing  to  prevent, 
as  between  the  Plaintiff  and  Wilson,  a  decree  for  specific  per- 
formance directing  a  lease  to  be  granted  by  Wilson.  It  is  very 
different  from  the  case  in  Pearce  v.  Morris,  where  there  was  a 
contract  between  vendor  and  purchaser,  the  Plaintiff  being  pur- 
chaser. The  purchaser  had  not  accepted  the  title,  and  had  said : 
"  I  will  not  accept  it  unless  you  get  the  consent  of  certain  other 
parties."  The  mortgagee  insisted  that  as  matters  stood  he  was 
not  bound  by  the  contract  until  that  point  was  settled.  Until  the 
vendor  and  purchaser  had  settled  their  differences  the  purchaser 
was  not  entitled  to  say  he  was  in  the  position  of  one  who  had 
(1)  Law  Eep.  5  Ch.  227. 
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C.  A.  really  an  interest  or  estate  in  the  equity  of  redemption.  That 
1888  being  so,  I  cannot  think  there  can  be  any  difficulty  on  the 
Taen  point  of  the  action  being  premature.  Here  I  do  not  think 
TuBNEE  J^s^^^®  Kekewiclis  judgment  in  any  way  directs  that  there 
  should  be  an  absolute  conveyance  to  the  Plaintiff ;  it  would  be  a 

Cotton,  L.J.  .  .  ,  ' 

- —  conveyance  on  redemption  subject  to  such  rights  of  redemption 
as  may  exist  in  any  other  person,  parties  to  the  suit  or  not ;  it  will 
not  be  a  conveyance  of  the  absolute  interest,  but  merely  a  con- 
veyance of  that  mortgage  interest  which  Turner  and  the  other 
mortgagees  had. 

Then  there  was  another  point  argued,  that  if  the  Plaintiff  gets 
redemption  and  gets  the  mortgage  conveyed  to  him,  it  will 
entirely  alter  his  position  as  between  Wilson,  his  landlord,  and 
himself.  But  in  my  opinion  that  is  a  difficulty  we  ought  not 
to  consider,  because  if  Wilson  likes  to  redeem  in  order  to  enable 
a  new  lease  to  be  granted  to  his  tenant,  and  one  which  cannot  be 
put  an  end  to  by  the  mortgagee  exercising  the  right  to  turn  him 
out,  he  may  pay  off  the  mortgage  and  put  himself  in  the  position 
of  having  the  mortgage,  and  therefore  being  entitled  to  grant  a 
lease.  I  do  not  see  myself  any  such  great  difficulty  as  could 
possibly  induce  us  to  say  that  this  Plaintiff  ought  not  to  redeem. 
He  still  has  his  tenancy  as  between  himself  and  the  landlord ; 
he  probably  will  become  mortgagee  in  possession,  and  if  so,  then 
during  his  tenancy  as  mortgagee  in  possession  he  will  be  ac- 
countable for  the  rent  received  under  this  lease,  and  after  that  as 
mortgagee  in  possession  will  be  chargeable  with  such  a  rent  as 
will  be  a  reasonable  rent.  There  may  be,  therefore,  no  diffi- 
culties arising,  but  difficulties  often  arise  as  between  the  landlord 
and  his  tenant  and  other  persons  if  he  mortgages,  and  is  not  in 
a  position  when  necessary  to  redeem  the  mortgage,  and,  as  I 
pointed  out,  there  is  no  appeal  whatever  on  behalf  of  Wilson ;  and 
even  if  there  were  difficulties  in  the  case  such  as  were  pointed 
out  by  Mr.  Barter,  we  could  not  take  into  account  those  objec- 
tions in  considering  whether  it  was  right  as  against  the  mortgagee 
to  grant  this  redemption. 

Then  another  objection  taken  is  that  we  do  not  find  this 
special  case  has  ever  been  raised,  and  Mr.  Barter  has  said  there 
is  a  sort  of  opinion  in  the  profession  that  a  tenant  shall  not  be 
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considered  as  liaviiig  a  right  to  redeem.    It  is  very  easy  to  ac-      C.  A. 
count  for  that.    If  the  lease  is  a  good  one  for  the  landlord,  the  1888 
mortgagee,  when  he  forecloses,  is  very  ready  to  adopt  it,  and  it  tarn 
is  not  very  often  that  a  tenant  is  in  such  a  position  that  he  is  xurnei 
willing,  in  order  to  preserve  his  tenancy,  to  pay  the  value  of  the  ^^^^^^ 

mortgagee's  interest,  and,  as  I  have  already  pointed  out,  the  mort-   

gagee  may  have  got  a  mortgage  for  the  full  value  of  the  land. 
For  my  part  I  am  not  disturbed  by  the  consideration  that  a 
case  comes  before  us  for  the  first  time ;  it  is  rather  a  pleasure  that 
a  question  comes  not  touched  by  any  direct  authority,  which  we 
have  to  deal  with  on  something  like  principle. 

Then  there  was  another  point  pressed  upon  us,  that  is,  the 
difficulties  that  would  arise  with  reference  to  the  parties  in  a 
foreclosure  action.  I  do  not  think  we  ought  to  deprive  the 
Plaintiff  of  what  are  his  rights  because  in  other  actions  there 
may  be  difficulty  in  ascertaining  who  are  to  be  the  proper  parties. 
When  a  mortgagee  comes  to  foreclose,  he  knows  what  the  con- 
dition of  the  land  is,  who  is  in  possession,  and  has  learnt  very 
well  what  the  tenancies  are,  and  will  be  able  to  make  up  his 
mind  as  to  whether  he  will  accept  the  tenants  on  the  terms  of 
their  tenancies.  There  may  be  difficulty  undoubtedly,  but,  in 
my  opinion,  if  there  is  difficulty  it  would  not  preclude  me  from 
granting  the  Plaintiff  what  are  his  rights. 

The  only  difficulty  I  had  was  as  to  the  costs  of  the  action. 
The  Plaintiff  brings  his  action  undoubtedly  on  an  allegation 
that  the  Defendant  Turner  is  bound  to  grant  him  his  lease.  I 
think  there  is  no  case  for  that  at  all,  and  if  it  had  been  asked 
for,  I  think  the  Judge  would  have  dismissed  that  portion  of  the 
action  with  costs.  But  as  regards  redemption  I  think  the  Judge 
was  quite  right  in  following  the  ordinary  course  in  directing 
Turner  to  pay  the  costs  up  to  the  hearing.  I  cannot  think  there 
can  be  any  great  costs  incurred  as  a  consequence  of  asking  for 
specific  performance,  when  he  had  no  right  to  it. 

Fey,  L.J. 

This  case  has  been  so  fully  and  elaborately  argued  that  it  is 
proper  I  should  add  a  few  words  upon  the  questions  raised.  The 
facts  are  shortly  these.  Wilson^  being  the  owner  of  a  certain  house, 
mortgages  it  to  Turner,    The  deed  contains,  as  usual,  a  proviso 
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0.  A.  that  if  Wilson  or  his  assigns  shall  pay  the  mortgage  money  and 
1888  interest  to  Turner,  Turner  will  convey  to  Wilson  or  his  assigns. 
Tarn  After  the  mortgage  was  executed,  Wilson  enters  into  an  agree- 
ruKNEK  i^^nt  with  Tarn,  the  Plaintiff,  for  a  lease  of  twenty-one  years  of 
^^ry~L  J  property.    Now  according  to  my  view  of  the  meaning  of 

  the  words,  Tarn  is  the  assign  of  Wilson.    In  saying  that  I  do  not 

forget  the  point  to  which  I  will  later  refer,  namely  the  question 
of  the  difference  between  an  agreement  and  an  actual  lease. 
Subject  to  that  it  appears  to  me  that  Tarn  is  an  assign  of  the 
equity  of  redemption,  and  therefore  I  think  he  has  a  right  to 
redeem  under  the  very  words  of  the  instrument  itself.  I  should 
however  be  sorry  to  put  my  conclusion  simply  upon  the  words 
of  that  proviso,  because  I  understand  the  law  to  be  plainly,  that 
which  is  asserted  by  Lord  Eatherley  in  the  case  of  Pearce  v. 
Morris  (1):  "  Any  person  interested  in  the  equity  of  redemption 
is  entitled  to  redeem."  Mr.  Barber  and  Mr.  Deane  have  not 
shewn  any  exceptions  to  that  rule.  I  rather  invited  them  to 
shew  what  the  true  rule  is,  if  that  be  not  the  true  rule ;  but  it 
has  been  admitted,  and  can  hardly  be  denied,  that  the  rule  is 
rightly  expressed  in  the  words  which  Lord  Hatherley  used.  There- 
fore, it  appears  to  me  that  according  to  the  general  law  of  the 
land  a  person  who  claims  as  lessee  under  a  mortgagor  after  the 
mortgage,  and  has  thereby  derived  an  interest  in  the  equity  of 
redemption,  has  the  right  to  redeem.  It  was  pressed  upon  us 
that  very  grave  inconveniences  would  follow  from  that  decision ; 
but  even  if  it  be  so,  look  at  the  extreme  inconvenience  and  in- 
justice which  would  follow  from  the  other  decision,  namely  that 
a  person  who  takes  by  way  of  demise  would  not  be  entitled  to 
redeem ;  for  then  a  person  might  have  a  term  of  999  years  at  a 
peppercorn  rent  and  yet  be  incapable  of  redeeming.  It  appears 
to  me  that  would  be  a  grave  injustice,  and  that  the  effect  of  the 
rule  which  we  are  asked  to  lay  down  would  be  seriously  to  inter- 
fere with  the  power  of  the  mortgagor  in  possession  of  dealing  with 
his  property.  It  is.  not  necessary  to  enlarge  upon  the  point,  but 
everybody  would  see  the  inconvenience  of  denying  to  a  tenant, 
who  had  laid  out  very  large  sums  of  money  on  the  faith  of  the 
interest  he  has  acquired  from  the  mortgagor,  of  the  right  to 
redeem.  It  puts  him  at  the  absolute  mercy  of  the  mortgagee, 
(1)  Law  Kep.  5  Ch.  227. 
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who  might  evict  him  without  any  corresponding  power  of  the  0.  A. 
lessee  to  defend  himself  by  redeeming  the  mortgage.  1888 

Then  we  were  pressed  with  this  point,  that  if  a  man  was  at  once  tarn 
tenant  and  mortgagee,  delicate  questions  might  arise  as  to  the  turner. 
position  in  which  he  stood ;  and  as  to  the  character  in  which  he  ^^^j 

did  particular  acts.     No  doubt,  that  is  true,  delicate  questions   

may  arise,  but  delicate  questions  have  arisen,  and  will  continue 
to  arise  out  of  the  relations  of  mortgagor  and  mortgagee,  especially 
when  it  is  complicated  with  other  relations.  So  much  for  the 
general  question. 

Then  3Ir.  Barber  relied  on  the  particular  circumstances  of  this 
case,  namely,  that  Tarn  had  an  agreement  for  a  lease  only  and 
not  a  lease  itself.  If  there  were  any  contest  with  regard  to  the 
rights  of  Tarn,  if  it  was  not  clear,  and  admitted  to  be  clear,  that 
he  is  entitled  to  a  lease,  there  might  be  much  force  in  the  con- 
tention which  has  been  raised,  but  here  in  the  pleadings  the 
Defendant  Wilson  states  that  he  is  and  always  has  been  ready 
and  willing  to  grant  the  Plaintiff  a  lease  of  the  premises  in 
conformity  with  the  agreement  so  far  as  it  empowers  the  said 
Defendant  so  to  do.  There  is  no  question  at  all  between  them. 
As  far  as  it  appears,  Tarn  has  done  everything  on  his  part  to 
entitle  him  to  specific  performance.  There  is  no  such  question 
as  there  was  in  Fearee  v.  Morris  (1)  with  regard  to  non-acceptance 
of  title.  We  have,  therefore,  a  case  in  which,  by  confession  in 
the  pleadings  and  statements  at  the  bar,  we  are  bound  to  conclude 
that  the  equitable  interest  has  been  vested  in  Tarn,  and  where 
that  is  so  the  mere  fact  that  the  parties  did  not  execute  the  lease, 
is  in  my  judgment  immaterial. 

Then  we  have  been  pressed  with  this ;  it  is  said  that  the  mort- 
gagee has  by  his  pleadings  offered  to  grant  a  lease ;  and  there- 
fore offered  to  do  everything  which  he  could  be  bound  to  do. 
What  the  mortgagee  did  offer  is  this,  he  offered  to  grant  the 
Plaintiff  a  lease  of  the  premises  in  conformity  with  the  agreement 
provided  that  the  lease  did  not  impose  any  personal  obligation 
on  the  Defendant  Turner ; — but  it  is  impossible  for  Turner  to 
place  himself  in  the  shoes  of  Wilson  without  taking  personal 
obligations,  nay  more,  it  seems  to  me  it  is  impossible  for  him  to 
execute  the  lease  personally  as  to  clothe  Tarn  with  the  legal 
(1)  Law  Kep.  5  Ch.  227. 
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interest  under  the  agreement  without  rendering  himself  liable 
to  certain  personal  obligations.  I  think,  therefore,  that  the  offer 
is  not  one  that  at  all  prevents  the  Plaintiff  from  exercising  the 
right  to  his  redemption  which  he  would  otherwise  have  had. 

The  question  of  costs  has  been  already  dealt  with  by  Lord 
Justice  Cotton  in  a  manner  with  which  I  entirely  concur  for  these 
reasons.  I  entertain  no  doubt  as  to  the  general  right  of  a  lessee 
who  takes  a  lease  after  a  mortgage  to  redeem.  I  trust  and 
believe  that  our  decision  will  not  lead  to  any  inconvenience  or 
add  to  the  already  numerous  parties  to  such  suits  for  reasons 
which  have  already  been  indicated  by  the  Lord  Justice.  I  think 
there  is  no  circumstance  in  this  particular  case  which  gives  the 
Plaintiff  any  less  rights  than  the  lessee  ordinarily  would  have 
who  takes  a  lease  granted  after  the  mortgage. 

Lopes,  L.J. : — 

Since  the  mortgage  by  Wilson  to  the  Defendant,  the  Plaintiff 
has  agreed  to  become  tenant  of  the  mortgagor  and  is  entitled  to 
a  lease.  There  is  no  binding  agreement  for  any  tenancy  between 
the  Plaintiff  and  the  mortgagee,  the  Defendant  Turner.  The 
position  of  the  Plaintiff,  therefore,  is  this,  that  unless  he  is  allowed 
to  .redeem  he  may  be  evicted  by  the  Defendant.  In  these  circum- 
stances has  he  a  right  to  redeem  ?  I  think  he  has.  It  is  clear 
that  the  assignee  of  the  mortgagor  can  redeem ;  and  I  can  see 
no  difference  between  the  assignee  of  the  whole  estate  of  a  mort- 
gagor and  an  assignee  by  demise  such  as  the  Plaintiff  is  in  this 
case.  The  Plaintiff  has  an  interest  in  the  equity  of  redemption, 
and  can  therefore  redeem.  In  Keech  v.  Sail  (1)  Lord  Mansfield 
says,  "Where  the  lease  is  not  a  beneficial  lease,  it  is  for  the 
interest  of  the  mortgagee  to  continue  the  tenant ;  and  where  it 
is,  the  tenant  may  put  himself  in  the  place  of  the  mortgagor,  and 
either  redeem  himself,  or  get  a  friend  to  do  it." 

It  appears  to  me  there  is  clear  authority  for  the  conclusion  at 
which  we  have  arrived — that  the  decision  of  the  learned  Judge 
below  was  right. 

Solicitors :  W.  F,  Tarn ;  Morley  &  Shirreff. 

(1)  1  Doug.  21. 

M.  W. 


0.  A. 

1888 

Takn 

V. 

TUKNEE. 
Fry,  L.J • 
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In  re  BEIANT.  KAY,  J. 

POULTER  V.  SHACKEL.  1888 

[1887    B.    2154.]  June23,25. 

Husband  and  Wife — Legacy  to  Wife — Husband's  Debt — Executor — Betainer — 
Equity  to  a  Settlement — Practice —  Originating  Summons — Rules  of  Sujpreme 
Court,  1883,  Order  lv. — Order  declaring  Settlement,  Form  of  ^ 

A  testator  gave  his  residuary  estate  to  Hs  executors  in  trust  for  his  wife 
for  life,  and  after  her  death,  in  trust  for  sale  and  to  divide  the  proceeds 
among  his  children  equally.  The  testator  left  six  children,  one  of  whom, 
a  daughter,  had  married  in  his  lifetime,  without  a  settlement.  At  the 
death  of  the  testator  in  1877  the  daughter's  husband  was  indebted  to  the 
testator  in  a  sum  exceeding  the  amount  of  the  wife's  share  of  residue.  On 
the  death  of  the  testator's  widow  in  1886  the  executors  of  the  will  claimed 
to  retain  the  daughter's  share  for  her  husband's  debt ;  but  on  the  hearing  of 
an  originating  summons,  under  Order  lv.,  by  the  executors  against  the 
residuary  legatees,  including  the  daughter  and  her  husband,  the  daughter 
asserted  her  equity  to  a  settlement : — ■ 

Held,  that  the  executors  had  a  right  of  retainer,  but  that  the  wife's 
equity  preceded  that  right :  and  accordingly,  having  regard  to  the  means 
and  position  in  life  of  the  husband  and  wife,  the  Court  made  an  order  on 
the  summons  declaring  a  settlement  of  a  portion  of  the  wife's  share  upon 
herself  and  her  children,  and  directing  the  balance  to  be  retained  pro  tanto 
against  the  debt  due  from  the  husband  to  the  testator's  estate  and  to  be 
divided  among  the  other  residuary  legatees,  excluding  the  wife. 

The  doctrine  of  the  executor's  right  of  retainer  of  a  wife's  legacy  for  he 
husband's  debt  to  the  testator,  and  the  wife's  paramount  equity  to  a  settle- 
ment out  of  the  legacy,  discussed. 

Knight  v.  Knight  (1)  questioned. 

BOBEBT  BBIANT,  plumber,  wlio  died  in  1877,  by  his  will 
dated  in  1875,  devised  and  bequeathed  his  residuary  real  and  per- 
sonal estate  to  his  wife  and  two  other  persons  upon  trust  for  his 
wife  for  life ;  and  after  her  death  he  directed  his  trustees  to  sell 
and  convert  his  residuary  real  and  personal  estate,  and  to  pay  the 
proceeds  to  all  his  children  in  equal  shares  "  for  his,  her,  and 
their  own  absolute  use  and  benefit,"  and  the  testator  then  pro- 
ceeded to  settle  the  share  of  a  married  daughter,  Mrs.  Shepherd, 
upon  herself,  her  husband  and  children.  And  he  directed  his 
trustees  to  deduct  any  debt  due  to  him  from  any  or  either  of  his 
(1)  Law  Eep.  18  Eq.  487. 
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children,  with  interest  thereon  at  5  per  cent,  from  the  shares  or 
share  to  which  they,  he,  or  she  were  entitled  under  that  his  will. 
And  he  appointed  the  three  trustees  his  executors. 

The  testator  left  six  children,  one  of  whom,  a  daughter,  had  in 
his  lifetime,  before  the  date  of  the  will,  married  Edward  ShacJceL 
The  testator's  widow  died  on  the  5th  of  February,  1886. 

The  testator's  residuary  estate  consisted  of  a  sum  of  about 
£4000. 

During  the  testator's  lifetime,  his  son-in-law,  Edivard  SJiaeJcelf 
had  been  in  a  small  way  of  business  as  a  grocer,  and  to  assist  him 
in  this  business  and  in  the  pecuniary  difficulties  into  which  he  had 
fallen,  the  testator  had  advanced  him  various  sums  of  money 
amounting  in  the  whole  to  about  £750,  which  sum  remained  due 
from  him  to  the  testator  at  the  time  of  the  death  of  the  latter. 
Mr.  and  Mrs.  Shachel  w^ere  both  now  living,  but  Mrs.  Shackel  was 
in  an  infirm  state  of  health,  having  for  about  five  years  past 
been  partially  paralysed.  They  had  six  children,  all  of  whom 
were  now  living.  No  settlement  was  made  on  the  marriage  of 
Mr.  and  Mrs.  Shachel,  The  debt  due  from  Mr.  Shachel  consider- 
ably exceeded  the  share  of  residue  coming  to  his  wife. 

Upon  the  trustees  and  executors  of  the  will  proceeding  to  divide 
the  testator's  residuary  estate  upon  the  death  of  the  widow,  the 
tenant  for  life,  a  question,  amongst  others,  arose  whether  they 
were  entitled  to  deduct  from  the  one-sixth  share  given  to  Mrs. 
Shachel,  the  debt  of  £750  due  from  her  husband  to  the  testator's 
estate. 

This  question  now  came  on  for  the  decision  of  the  Court  upon 
an  originating  summons,  which  had  been  taken  out  under  Order  LV., 
by  the  trustees  and  executors  of  the  will  against  the  residuary 
legatees,  for  an  inquiry  as  to  what  debts  were  due  to  the  testator 
from  any  and  which  of  his  children  or  their  respective  husbands, 
also  in  what  shares,  having  regard  to  such  debts,  if  any,  the  tes- 
tator's residuary  estate  was  now  distributable:  and,  so  far  as 
necessary,  administration  of  the  trusts  of  the  residuary  estate. 
From  the  evidence  it  appeared  that,  owing  to  his  pecuniary  em- 
barrassments, Edward  Shachel  had  been  for  some  time  past  unable 
properly  to  maintain  his  wife  and  children,  and  that  his  only 
means  of  subsistence  was  derived  from  commissions  for  collection 
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of  rents,  amounting  to  about  £60  a  year  ;  also  that  his  wife  had 
no  other  means  than  what  she  took  under  her  father's  will,  and 
an  income  of  about  £70  a  year,  being  the  rent  of  property 
devised  by  an  uncle  to  her  for  life  (whether  or  not  for  her 
separate  use  did  not  appear)  with  remainder  to  her  children. 
J\[rs.  ShacJcel,  by  her  counsel  at  the  hearing  of  the  summons, 
claimed  to  have  the  whole  of  her  share  under  her  father's  will 
settled  on  herself  and  her  children. 

The  whole  of  the  fund  constituting  the  residuary  estate  was  at 
present  in  the  hands  of  the  trustees. 

Marten,  Q.C.,  and  VaugJian  HawJctJis,  for  the  Plaintiffs,  the 
trustees  and  executors  of  the  will,  and  for  three  of  the  Defendants, 
residuary  legatees : — 

The  right  of  the  executors  to  retain  or  set  off  the  debt  due 
from  Mr.  Shackel  to  the  estate  must  prevail  over  Mrs.  ShackeVs 
equity  to  a  settlement,  if  any. 

[Kay,  J. : — Does  the  right  of  retainer  affect  a  derivative  in- 
terest ?] 

Yes.  Bousfield  v.  Laivford  (1)  is  an  authority  to  that  effect. 
The  gift  to  Mrs.  Shackel  was  in  effect  a  gift  to  her  husband.  The 
equity  of  a  married  woman  to  a  settlement  is  an  obligation  which 
fastens,  not  on  the  property,  but  upon  the  right  to  receive  it : 
Oshorn  v.  Morgan  (2).  Here,  the  husband  being  indebted  to  the 
testator,  had  no  right  to  receive  anything.  I  rely  on  Knight  v. 
Knight  (3),  where  the  sole  executor  of  a  will,  the  husband  of  a 
residuary  legatee,  was  indebted  to  the  estate  to  an  amount  ex- 
ceeding the  share  of  his  wife,  and  Vice- Chancellor  Sail,  follow- 
ing Oshorn  v.  Morgan,  held  that  no  equity  to  a  settlement  arose 
in  favour  of  the  wife.  Banking  v.  Barnard  (4)  ;  Ex  imrte  O'Fer- 
rall  (5) ;  Hall  v.  Hill  (6)  ;  MacMahon  v.  Burchell  (7),  and  In  re 
CordwelVs  Estate  (8),  are  also  authorities  in  favour  of  the  right  of 
an  executor  or  administrator  to  retain  a  debt  of  the  husband  due 

(1)  1  D.  J.  &  S.  459.  (5)  1  Glyn.  &  J.  347. 

(2)  9  Hare,  432.  (6)  1  D.  &  War.  94. 

(3)  Law  Kep.  18  Eq.  487.  (7)  3  Hare,  97,  99;   corrected,  5 

(4)  5  Madd.  32.  Hare,  322,  325. 

(8)  Law  Eep.  20  Eq.  644. 
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KAY,  J.  to  the  testator  or  intestate  out  of  a  legacy  or  share  coming  to 
1888  the  wife.  Here  the  wife  had  the  benefit  of  all  the  advances 
In  re  equally  with  the  husband,  so  she  cannot  now  assert  her  equity 
against  him. 

[They  also  cited  Lady  Elibanh  v.  MontoUeu  (1 ) ;  In  re  Batche- 
lor  (2)  ;  MCormich  v.  Garnett  (3),  and  Burrough  v.  Moss  (4).] 

[Kay,  J.,  referred  to  Carr  v.  Taylor  (5)  and  Williams  on  Exe- 
cutors (6).] 

MacSwinney,  for  the  Defendants,  Mr.  and  Mrs.  ShacJcel : — 

Knight  v.  Knight  (7)  is  really  the  only  case  against  me,  and  it 
is  opposed  to  all  the  authorities,  none  of  which  were  cited. 
Moreover  that  case  is  distinguishable  from  the  present,  for  there 
the  husband  was  sole  executor,  and  Yice-Chancellor  Hall  seems 
to  have  decided  the  case  on  that  ground.  Here  the  money  is  in 
the  hands  of  trustees,  and  the  Court  is  dealing  with  the  common 
case  of  a  chose  in  action  in  the  hands  of  trustees  in  respect  of  which 
the  wife  is  coming  to  assert  her  equity.  As  there  has  been  no 
reduction  into  possession,  the  wife  may  assert  her  equity :  if 
there  had  been  such  reduction,  then  there  would  be  no  right  of 
retainer.  I  ask  that  the  whole  fund  may  be  settled  for  the 
benefit  of  the  wife  and  children,  as  in  Taunton  v.  Morris  (8). 

[Kay,  J.,  referred  to  In  re  Suggitfs  Trusts  (9)  as  to  the  discre- 
tionary power  of  the  Court  to  fix  the  proportion  to  be  settled  on 
the  wife  and  her  children  under  her  equity.] 

A.  W.  Boivden,  for  the  Defendants,  Mr.  and  Mrs.  Shepherd. 

Marten,  in  reply. 


Kay,  J.  :— 

This  case  raises  a  difficult  question  of  law.  The  facts  I  under- 
stand to  be  shortly  these.    The  testator  gives  his  residuary  pro- 

(1)  5  Ves.  737.  (5)  10  Ves.  574. 

(2)  Law  Eep.  16  Eq.  481.  (6)  6th  Ed.  p.  1214. 

,(3;  2  Sm.  &  Giff.  37;  5  D.  M.  &  G.        (7)  Law  Rep.  18  Eq.  487. 
278.  (8)  11  Ch.  D.  779. 

(4)  10  B.  &  C.  558.  (9)  Law  Eep.  3  Ch.  215. 
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perty  upon  trust  to  convert  and  divide  the  proceeds  between    KAY,  j. 

certain  persons,  one  of  whom,  a  daughter,  was  then  a  married  1888 

woman.    That  direction  was  subject  to  a  preceding  tenancy  for 

life  which  has  now  ceased.    The  husband  and  wife  are  both  Briant. 

living.     There  was  no  settlement  made  upon  their  marriage.  ^, 

The  husband  is,  according  to  the  evidence,  in  business  which  ^"-^ckel 

produces  a  very  small  income,  and  the  husband  and  wife  have 

six  children,  the  only  other  property  of  the  wife  being  the  sum 

of  £70  a  year  (as  to  which  I  am  not  told  whether  it  is  settled  to 

her  separate  use  or  not)  to  which  she  is  entitled  under  another 

will  for  her  life. 

Now,  first  of  all,  the  husband  is  indebted  to  the  testator  in  a 
sum  of  some  £750,  which  is  very  much  more  than  the  share  of 
the  residue  which  is  so  bequeathed  in  trust  for  the  wife ;  and  the 
first  question  here  is,  whether  the  executors  of  the  testator  have 
a  right  to  set  off  that  debt  due  from  the  husband  to  the  estate  of 
the  testator  against  the  provision  made  for  the  wife. 

As  to  that,  the  cases  have  determined  that  there  does  exist 
such  a  right  of  retainer.  In  Ranking  v.  Barnard  (1),  before 
Sir  John  Leach,  a  legacy  of  £1000  had  been  given  to  the  wife  of 
John  Ansley,  who  was  indebted  to  the  testator  in  a  sum  of 
£27,000  ;  after  the  death  of  the  testator  he  became  bankrupt, 
and  the  question  was  whether  the  legacy  to  his  wife  could  be 
retained  as  against  that  large  debt.  The  Vice-Chancellor,  Sir 
John  Leachy  says :  "  My  present  impression  is,  that  this  legacy 
might  have  been  retained  by  the  executors,  if  there  had  been  no 
bankruptcy,  and  that  the  assignees  can  only  stand  in  the  situa- 
tion of  the  bankrupt ;  but  I  will  look  into  the  cases."  Then,  at 
a  later  date,  he  says  this :  "  The  view  I  took  of  this  point  is  con- 
firmed on  looking  into  the  cases.  In  Jeffs  v.  Wood  (2)  the 
judgment  of  Sir/.  Jehyll  is  in  strict  conformity  with  the  opinion 
I  before  expressed.  A  legacy  to  the  wife  is  at  law  a  legacy  to 
the  husband ;  but  in  equity,  it  is  subject  to  a  claim  of  the  wife 
for  a  provision  out  of  it,  for  herself  and  children.  This  lady  has 
died  without  asserting  such  a  claim ;  and  the  legacy  beiug  dis- 
charged of  her  equity,  would  have  become  the  absolute  property 
of  the  husband,  if  there  had  been  no  bankruptcy.  It  is  clear, 
(1)  5  Madd.  32.  (2)  2  P.  Wms.  128. 
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KAY,  J.    that  as  against  the  husband,  the  executors  of  the  testatrix  would 
1888      have  had  a  right  to  satisfy  the  legacy,  by  writing  off  so  much  of 
In  re      the  debt  due  from  the  husband  to  the  estate  of  the  testatrix,  and 
they  must  have  the  same  right  against  the  assignees  of  the 
husband." 

I  take  it,  therefore,  to  be  perfectly  well  settled  that,  as  against 
the  right  of  the  husband  in  the  legacy  given  to  his  wife,  the- 
executors  of  the  testator  may  set  off  the  debt  due  from  the  hus- 
band to  the  testator  in  his  lifetime. 

Then  arises  this  question :  supposing  the  wife  to  assert  her 
equity  to  a  settlement,  the  property  being  such  as  she  could 
assert  her  equity  against  or  in  respect  of,  does  the  equity  precede 
the  right  of  retainer,  or  does  the  right  of  retainer  precede  the 
equity  ?  The  argument  is  this — and  it  is  well  founded  in  many 
of  its  propositions  :  an  equity  to  a  settlement  arises  when  the 
husband  makes  a  claim  to  the  property,  upon  his  making  the 
claim  to  the  property  he  is  bound  to  do  equity,  and  if  the  wife  iS' 
not  properly  provided  for,  the  Court,  at  the  instance  of  the  wife^ 
will  direct  a  settlement  of  the  whole  or  a  part  of  her  property,, 
according  to  the  circumstances,  upon  her  and  her  children.  It 
is  said  that  the  equity  only  arises  when  the  claim  is  made  by  the 
husband.  Well,  that  doctrine  has  been  modified  in  some  of  the 
recent  cases,  as  we  know,  because  now  the  wife  is  enabled  as  a 
plaintiff  in  a  Court  of  Equity  to  assert  that  equity.  She  may 
take  proceedings  to  assert  the  equity,  whether  before  or  after 
a  claim  is  made  by  the  husband.  That  has  been  asserted  in 
many  cases,  and  was  expressly  decided  in,  amongst  other  cases, 
the  case  of  Wortham  v.  Pemberton  (1).  The  argument  therefore 
is,  that  as,  according  to  the  decision  in  Oshorn  v.  Morgan  (2),  the 
wife's  right  to  her  equity  to  a  settlement  really  only  arises  when 
a  claim  is  made  to  the  fund,  the  husband,  in  this  case,  would  be 
prevented  from  making  a  claim  by  this  right  of  retainer  against 
him.  But  I  think  there  is  a  fallacy  in  that  argument,  because,, 
of  course,  the  right  of  retainer  may  or  may  not  be  exercised,  and 
the  husband  may  make  his  claim.  Then  the  wife  may  say,  "  I 
assert  my  right  to  an  equity  to  a  settlement."  Then  the  executors 
may  say,  "  We,  on  our  part,  as  against  anything  belonging  ta 
(1)  1  De  a.  &  Sm.  6M.  (2)  9  Hare,  432. 
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the  husband,  assert  our  right  as  against  the  husband  to  be  paid 
the  debt  which  he  owes  to  the  estate  of  the  testator." 

However,  that  is  a  matter  which  has  been  the  subject  of 
many  decisions.  I  have  here  the  text-book  which  is  always  re- 
ferred to  in  cases  of  this  kind,  namely,  Williams  on  Executors ; 
^nd  I  find  that  the  law  is  there  stated  thus  (1) :  "  At  law,  a 
legacy  to  the  wife  is  a  legacy  to  the  husband :  but  in  equity, 
where  a  legacy  is  given  to  a  married  woman,  .  .  .  the  property 
is  subject  to  the  claim  of  the  wife,  for  a  provision  out  of  it  for  her- 
self and  children."  In  Lady  Elihank  v.  Montolieu  (2)  the  law  is  thus 
stated  in  the  marginal  note  :  "  Upon  the  bill  of  a  married  woman, 
entitled  to  a  share  of  the  personal  estate  as  one  of  the  next  of 
kin  of  the  intestate,  against  her  husband,  and  the  administrator, 
the  latter  claiming  to  retain  towards  satisfaction  of  a  debt  by 
bond  from  the  husband  to  him,  it  was  declared  he  was  not  enti- 
tled to  retain ;  but  that  the  plaintiff's  share  was  subject  to  a 
larther  provision  in  favour  of  her  and  her  children ;  the  settle- 
ment on  her  marriage  being  inadequate  to  the  fortune  she  then 
possessed  ;  and  it  was  referred  to  the  Master  to  see  a  proper 
^settlement  made  on  her  and  her  children ;  regard  being  had  to 
the  extent  of  her  fortune  and  the  settlement  already  made  upon 
her." 

The  case  that  is  exactly  in  point  is  the  case  of  Carr  v. 
Taylor  (3),  where  the  wife  claimed,  under  her  equity,  a  settle- 
ment out  of  a  share  of  personal  estate  coming  to  her  as  one  of 
the  next  of  kin  of  an  intestate,  and  the  administratrix  of  the  in- 
testate against  whose  estate  she  made  the  claim  sought  to  set  off 
n  debt  from  the  husband  to  the  intestate's  estate.  There  had 
been  in  that  case  a  settlement  by  the  husband  in  consideration 
of  the  portion  or  fortune  which  he  would  have  or  receive  upon 
his  marriage.  The  settlement  was  an  ante-nuptial  settlement, 
expressed  to  be  in  consideration  of  the  portion  or  fortune  which 
the  husband  would  have  or  receive  upon  his  marriage  with  the 
intended  wife,  and  he  made  a  settlement  of  property  of  his  own. 
The  share  of  the  intestate's  estate  accrued  to  the  wife  after  the 
marriage;  and  the  Master  of  the  Eolls,  Sir  William  Grant,  in 
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KAY,  J.  giving  judgment,  said  (1)  :  "  The  doubt  in  this  case  is,  whether  the 
1888  husband  ought  to  be  considered  a  purchaser  of  the  whole  fortune 
j„  ,.g  of  his  wife,  or  only  of  that,  which  he  was  actually  to  receive  with 
Beiant.  ^jjQ  marriage.    If  he  was  a  purchaser  of  the  whole,  she  is 

not  entitled  to  any  provision  out  of  what  has  since  accrued :  if 
he  was  not  a  purchaser  of  the  whole,  she  will  by  the  rule  of  this 
Court  be  entitled  to  an  additional  provision  out  of  that  additional 
fortune.  The  rule  is  established,  that,  to  make  the  husband  a 
purchaser  of  the  whole,  the  settlement  must  either  express,  or 
clearly  import,  that  intention.  This  settlement  does  not  express 
that  intention,  or  clearly  import  it ;  and  the  meaning  seems  to 
to  be,  that  the  husband  should  take  only  what  was  to  become  his 
immediately  upon  the  marriage.  It  is  not  alleged,  that  the  pro- 
vision he  made  for  her  was  more  than  adequate  to  that  fortune. 
With  regard  to  the  claim  of  set-off,  made  by  the  administratrix 
of  Taylor,  upon  the  ground,  that  the  plaintiff's  husband  was  in- 
debted to  the  estate  of  the  intestate,  whatever  controversy  there 
might  have  been  upon  the  right  of  the  husband  to  sue  in  his  own 
name  for  the  legal  choses  in  action  of  his  wife,  he  could  not  sue 
for  this  fund  without  joining  her ;  and,  if  he  had  obtained  a  decree 
for  it  in  her  right,  and  died,  before  he  had  reduced  it  into  pos- 
session, it  would  have  survived.  This  is  a  case,  therefore,  in 
which  there  can  be  no  set-off  for  the  debt  of  the  husband."  In 
that  case  the  bill  was  filed  by  the  married  woman  seeking  actively 
to  have  the  settlement  of  the  property  made.  As  far  as  I  can 
gather,  the  husband  was  living,  and  his  assignees  in  bankruptcy 
were  parties  to  the  action. 

Then  the  matter  came  before  Lord  SeTborne,  when  sitting  for 
the  Master  of  the  Kolls,  in  the  case  of  In  re  Batclielor  (2), 
where  the  marginal  note  is  this : — "  A  married  woman,  whose 
husband  was  indebted  to  a  testator,  having  become  entitled 
under  his  will  to  a  legacy  in  reversion  not  limited  to  her  separate 
use,  joined  with  her  husband  in  assigning  it  to  L.  for  value, 
by  deed  duly  executed  and  acknowledged  by  her  under  the 
20  &  21  Vict.  c.  57  "—that  is.  Vice- Chancellor  Malins'  Act  "  On 
the  reversion  falling  in,  the  executors  of  the  testator  claimed  to 
be  entitled  to  retain  the  amount  of  the  debt  out  of  the  legacy  : 
(1)  10  Ves.  579.  (2)  Law  Kep.  16  Eq.  481. 
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Held,  that  there  was  no  right  of  retainer,  and  that  L.  must  be  paid 
in  full." 

Lord  Selhorne  said  this  (1)  :  "  The  general  law  of  the  Court  is, 
that  a  legatee,  who  is  also  a  debtor  to  the  testator's  estate,  cannot 
(unless  an  intention  that  he  should  do  so  is  manifested  by  the  will) 
claim  payment  of  his  legacy  without  paying  the  debt ;  and 
therefore  that  the  executors  may,  in  such  a  case,  retain  the  debt 
out  of  the  legacy,  when  payable.  ^  It  may  be  observed  '  (says  Sir 
E.  V.  Williams  in  his  work  on  the  Law  of  Executors  (2)),  *  that  the 
term  "set-off"  is  somewhat  inaccurately  used  in  cases  of  this 
kind.  The  proper  use  of  that'  expression  seems  applicable  only 
to  the  mutual  demand  of  a  debtor  and  creditor.  A  right  of  this 
nature  is  rather  a  right  to  pay  out  of  the  fund  in  hand,  than  a 
right  of  set-off,  and  such  right  of  payment  can  only  arise  where 
there  is  a  right  to  receive  the  debt  so  to  be  paid ;  and  the  legacy 
or  fund  so  to  be  applied  in  payment  of  the  debt  must  be  payable 
by  the  person  entitled  to  receive  the  debt.'  A  legacy  given  to  a 
married  woman,  but  payable  by  law  to  her  husband,  is  in  the 
same  position,  for  this  purpose,  as  a  legacy  to  the  husband  him- 
self. Inasmuch,  however,  as  the  husband's  right  is  subject  to  the 
wife's  chance  of  survivorship,  as  long  as  the  legacy  is  reversionary, 
and  to  her  equity  to  a  settlement  when  it  becomes  vested  in 
possession  during  the  marriage,  the  right  of  retainer  for  the  hus- 
band's debt  is  also  subject  to  those  rights  ;  and  it  would  seem  to 
be  most  consistent  with  sound  principle  that  every  right  and 
power  of  the  wife,  as  distinct  from  her  husband,  ought,  in  such  a 
case,  to  prevail  over  the  claim  of  retainer  for  the  husband's  debt." 

I  therefore  do  not  hesitate  to  say  that  the  wife's  equity  to  a 
settlement  is  prior  to  the  right  of  retainer  by  the  executors  for 
the  husband's  debt,  and  I  confess  my  own  opinion  agrees  com- 
pletely with  that  of  Lord  Selhorne  to  which  I  have  referred  ;  be- 
cause after  all,  although  it  is  said  that  the  legacy  to  the  wife  is 
a  legacy  to  the  husband  at  law,  yet  the  husband's  right  is  strictly 
limited.  The  legacy  is  a  legacy  to  the  wife  ;  the  husband  takes 
it  in  right  of  the  wife ;  and  in  a  case  like  this  it  is  clear,  as  was 
pointed  out  in  Garr  v.  Tatjlor  (3),  that  the  husband  could  only  sue 
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KAY,  J.    ^^'^     by  joining  the  wife.    Of  course  I  am  dealing  with  this  case 
jggg      as  a  case  which,  as  I  am  told,  does  not  come  within  the  Married 
Women's  Property  Act,  1882.    If  the  wife  dies  before  the  husband 

In  re  j.  ^ 

Briant.  has  reduced  the  legacy  into  possession,  I  think  it  is  equally 
PouLTER    clear  that  the  husband  must  take  out  administration  to  the  wife. 

V. 

Shackel.  Therefore  it  seems  to  me  to  be  reasonable  to  say  that,  in  a  case  of 
this  kind,  the  right  of  the  wife  is  a  right  as  between  her  and  the 
husband  which  attaches  in  priority  to  the  right  of  retainer  for  the 
debt  of  the  husband  on  the  part  of  the  executors  or  administra- 
tors of  the  deceased  from  whom  or  from  whose  bounty  the  wife 
derives  this  advantage.  Consequently  I  hold  that  the  right  of 
retainer  in  this  case  is  subject  to  the  wife's  equity  to  a  settle- 
ment. Of  course  this  equity  would  be  perfectly  valid  and  might 
be  enforced  as  against  any  part  of  this  fund  which  belonged  to  the 
husband. 

Then  the  question  arises,  How  much  of  this  fund  ought,  under 
the  circumstances,  to  be  settled  ?  The  circumstances,  as  I  under- 
stand them,  are  these.  The  wife  is  entitled  to  some  £70  a  year 
for  her  life  under  a  provision  made  for  her  by  some  one  else  ;  it 
does  not  appear  (as  I  have  before  said)  whether  for  her  separate 
use  or  not.  There  was  no  settlement  upon  her  marriage.  There 
are  six  children  of  the  marriage.  The  wife  has  been  for  some 
years  partially  paralysed,  and  the  husband  is  a  man  in  a  very 
small  way  of  business.  He  seems  to  be  indebted  to  this  testa- 
tor's estate  to  the  amount  of  £750,  which  there  does  not  appear  to 
be  much  chance  of  his  being  able  to  pay,  as  he  is  makiog,  it  is 
said,  only  some  £60  a  year  by  his  business.  I  must  look,  no 
doubt,  at  all  the  circumstances,  and  I  do  not  forget:  amongst 
those  circumstances  that  whatever  may  be  settled  in  this  case 
upon  the  wife  will  diminish  to  that  extent  the  fund  which  will  be 
coming  to  the  other  residuary  legatees.  Her  claim  really  is  a 
claim  which  will  affect  them  considerably.  But,  upon  the  whole, 
not  disregarding  that  circumstance,  I  think  I  must  order  £500 
of  this  fund  to  be  settled  upon  the  wife,  and  I  direct  it  to  be 
settled  in  this  way — the  settlement  being  made  by  the  decla- 
ration of  the  Court  now  : — Declare  that  £500  of  this  fund  ought 
to  be  settled  on  the  wife  for  her  life  for  her  separate  use  with- 
out power  of  anticipation,  and  after  her  death  the  capital  to  go 
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to  her  children  as  she  may  appoint  by  will,  and  in  default  of  ap- 
pointment to  her  children  who,  being  sons,  may  attain  the  age  of 
twenty-one  years,  or  being  daughters,  may  attain  that  age  or 
marry.  In  default  of  such  children  of  course  the  fund  will  belong 
to  the  wife.  As  to  the  rest  of  the  fund,  if  there  be  any  remain- 
ing, it  ought,  in  my  opinion,  to  be  retained  by  the  executors  pro 
tanto  against  the  husband's  debt  and  applied  by  them  for  the 
benefit  of  the  other  residuary  legatees,  excluding  the  wife. 

The  fund  may  be  paid  into  Court,  if  thought  desirable,  or 
the  trustees  may  retain  it  in  their  hands  on  the  trusts  I  have 
declared. 

There  is  one  thing  I  have  omitted  to  mention  in  giving  judg- 
ment. I  ought  to  have  noticed  the  case  of  Knight  v.  Knight  (1), 
before  Yice-Chancellor  Hall,  which  seems  at  first  sight  to  be  con- 
trary to  the  authorities  of  Carr  v.  Taylor  (2)  and  In  re  Batchelor  (3) 
w^hich  I  have  cited.  In  Knight  v.  Knight  the  debt  which  it  was 
sought  to  set  off  was  a  debt  due  from  the  husband  as  executor. 
He  himself  was  the  executor,  and  received  assets  of  the  testator 
who  had  given  the  legacy  to  his  wife.  He  being  indebted  as 
executor,  the  wife  sought  to  have  her  legacy  nevertheless  settled 
upon  her,  and  it  was  held  that  no  equity  to  a  settlement  arose. 
These  other  cases  were  not  cited  there,  but  I  cannot  for  a 
moment  imagine  that  they  were  not  present  to  the  mind  of  such 
an  accomplished  Judge  as  Vice-Chancellor  Hall ;  and,  therefore, 
I  presume  he  thought  that  some  difference  must  have  arisen  from 
the  fact  that  the  debt  in  that  case  was  not  a  debt  due  to  the 
testator  in  his  lifetime,  but  was  a  debt  due  from  the  husband  as 
executor  of  the  testator.  At  present  I  do  not  appreciate  the 
difference  myself,  but  I  cannot  treat  it  at  all  as  an  authority 
which  would  in  any  way  overrule  the  cases  of  Carr  v.  Taylor 
and  In  re  Batchelor,  both  of  which  cases  were  decided  before  it. 


The  order,  so  far  as  is  material,  was  settled  in  the  following 
form  : — 

"  This  Court  doth  declare  that  out  'of  the  share  of  the  Defendant  Sarah 
Shackel  in  the  estate  of  the  testator,  Bohert  Brianf,  deceased,  £500,  or  the 
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■whole  of  her  share,  if  less  than  that  sum,  ought  (suhject  to  the  payment  of  costs 
as  hereinafter  directed)  to  be  settled  for  the  benefit  of  the  said  Sarah  Shackel 
and  her  children,  as  follows,  that  is  to  say :  Upon  trust  for  the  said  Sarah 
Shackel  during  her  life  for  her  separate  use  without  power  of  anticipation  ;  and, 
subject  thereto,  upon  trust  for  such  of  the  children  of  the  said  Sarah  Shackel, 
whether  by  her  present  or  any  future  husband,  as  she  shall  appoint  by  will ;  and, 
in  default  of  appointment,  in  trust  for  her  said  children,  being  a  son  or  sons,  at 
the  age  of  twenty-one  years,  or,  being  a  daughter  or  daughters,  at  that  age  or  on 
marriage  under  that  age,  and,  if  there  shall  be  more  than  one  of  such  children 
then  as  tenants  in  common  in  equal  shares :  and  in  default  of  any  children  of 
the  said  Sarah  Shackel  attaining  a  vested  interest,  in  trust  for  herself :  and  that 
the  balance  (if  any)  of  her  share  to  which  her  husband,  the  Defendant  Edward 
Shackel,  is  entitled  is  to  be  set  off  pro  tanto  against  the  debt  due  from  him  to 
the  testator's  estate  and  forms  part  of  the  ^residue  payable  to  the  residuary 
legatees  under  the  testator's  will  other  than  Sarah  Shackel.^^  Costs  to  be 
taxed,  and  to  be  retained  by  the  Plaintiffs  out  of  any  trust  funds  in  their  hands. 
Order  on  the  Plaintiffs,  within  ten  days  after  Taxing  Master's  certificate,  to 
"  lodge  in  Court  £500,  or  the  whole  of  the  share  of  Sarah  Shackel  (after  payment 
of  costs)  if  less  than  £500."  Division  of  "  ultimate  residue  "  among  testator's 
other  five  children,  one-fifth  to  be  invested  in  the  names  of  the  Plaintiffs  and 
the  income  thereof  to  be  paid  to  the  Defendant,  Mrs.  Shepherd,  for  her  life. 
Liberty  to  apply. 

Solicitors  :  Beep,  Lane,  &  Co. ;  Soames,  Edtcards,  &  Jones  ; 
Marshall  &  HasUp,  agents  for  Beale  &  Martin,  Beading. 

G.  I.  F.  C. 


KAY,  J.  In  re  EOPER. 

1888  EOPER  V.  DONCASTEE. 

Jttwe^lS,  19,  [1888    K.  448.] 

Married  Woman — Contract — Dehts — General  Power  of  Appointment — Testa- 
mentary Appointment — Appointed  Fund — "  Separate  Property  " — Married 
Women's  Property  Act,  1882,  s.  1,  suh-s.  4. 

An  appointment  by  a  married  woman  by  will,  in  exercise  of  a  general 
power  of  appointment  by  deed  or  will,  or  by  will  only,  does  not  make  the 
appointed  property  liable  to  engagements  entered  into  with  her  on  the 
credit  of  her  separate  estate  prior  to  the  1st  of  January,  1883,  the  date  of 
the  commencement  of  the  Married  Women'' s  Property  Act,  1882,  sect.  1  of 
the  Act  applying  only  to  contracts  made  after  that  date. 

In  1881  a  married  woman  concurred  with  her  husband  in  a  mortgage, 
and  thereby  covenanted  with  the  mortgagees,  "  with  the  intent  to  bind  her 
separate  estate,"  that  she  or  her  husband  would  pay  the  interest  on  the 
mortgage  debt,  and  she  assigned  a  life-policy  to  which,  under  the  Married 
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Women^s  Property  Act,  1870,  she  was  entitled  for  her  separate  use,  to  the 
mortgagees  as  security  (with  other  property  belonging  to  and  assigned 
by  the  husband)  for  the  mortgage  debt  and  interest.  Subsequently,  by 
another  deed  dated  in  1881,  certain  prior  mortgage  debts  on  the  husband's 
property  were  transferred  to  the  same  mortgagees,  the  married  woman 
being  a  party,  with  her  husband,  to  the  transfer,  and  covenanting,  "  with 
the  intent  to  bind  her  separate  estate,"  for  payment  by  her  or  her  husband 
of  the  interest  on  the  several  mortgage  debts  so  transferred.  The  married 
woman  joined  in  the  mortgage  and  transfer  only  as  surety  for  her 
husband. 

By  a  separation  deed,  dated  in  1884,  the  married  woman  covenanted  with 
her  husband  to  pay  the  interest  on  the  several  mortgage  debts.  At  the 
dates  of  the  three  deeds  she  had,  besides  separate  estate  consisting  of  the 
said  policy  and  some  furniture,  a  general  power  of  appointment  by  will 
over  a  fund.  In  1887  she  died,  leaving  her  husband  surviving,  and  having 
by  will  appointed  the  fund  to  her  infant  daughter  absolutely  at  twenty-one 
or  marriage  : — 

Beld,  that  the  appointed  fund  was  not  liable  to  satisfy  the  married 
woman's  obligations  with  the  mortgagees,  since  (1)  such  obligations  were 
incurred  before  the  commencement  of  the  Married  Women's  Property  Act, 
1882 ;  and  (2)  the  exercise  of  the  power  did  not  make  the  appointed  pro- 
perty liable  as  assets  of  the  appointor  because  such  obligations  were  not 
strictly  speaking  debts : 

SemUe,  even  if  the  married  woman's  obligations  had  been  incurred  since 
the  commencement  of  the  Married  Women's  Property  Act,  1882,  the  fund 
would  not  have  been  liable  as  "  separate  property  "  of  the  married  woman 
within  sect.  1,  sub-sect.  4. 

Mayd  v.  Fitld  (1)  considered. 

By  an  indenture  of  mortgage,  dated  the  28th  of  March,  1881, 
and  made  between  the  Defendant,  Sijdney  Roper ,  of  the  first  part, 
Annie  Boper,  his  wife,  of  the  second  part,  and  three  persons 
therein  named  (thereinafter  called  "  the  mortgagees ")  of  the 
third  part ;  after  reciting  that  the  said  Annie  Boper  was  abso- 
lutely entitled  for  her  separate  use,  according  to  the  provisions 
of  the  Married  Women  s  Property  Act,  1870,  to  the  policy  of 
assurance  thereinafter  mentioned,  it  was  witnessed  that,  in  con- 
sideration of  £1000  to  the  said  Sydney  Boper  paid  by  the 
mortgagees  at  the  request  of  the  said  Annie  Boper,  the  said 
Sydney  Boper  covenanted  with  the  mortgagees  to  pay  to  them, 
on  the  28th  of  September,  1881,  the  sum  of  £1000,  with  interest 
at  5  per  cent,  per  annum ;  and  also,  if  and  so  long  as  the  said 
£1000  should  remain  unpaid  after  that  day,  to  pay  interest  at 
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KAY,  J.  the  same  rate  half-yearly.    And  the  said  Annie  Boiler,  "  with  the 

1888  intent  to  bind  her  separate  estate,"  also  covenanted  with  the 

In  re  mortgagees  that,  so  long  as  the  said  £1000  should  remain  owing, 

EoPEK.  gj^g     j^gj.  i^|is]3aj^(j  would  pay  interest  thereon  at  the  rate  afore- 

EOPER 

V.  said.  And  by  the  same  indenture  the  said  Sydney  Eoper  assigned 
DoNCASTEE.  ^g^i^jggt  ^3  certain  then  subsisting  mortgage  debts)  certain  re- 
versionary and  other  interests  to  which  he  was  entitled ;  and  the 
said  Annie  Boper  assigned  the  said  policy  of  assurance  for  £1000, 
to  which  she  was  entitled  for  her  separate  use  in  the  event  of  her 
dying  in  the  lifetime  of  the  said  Sydney  Boper  (which  event 
happened)  to  the  mortgagees  by  way  of  security  for  the  said 
mortgage  debt  of  £1000  and  interest.  And  it  was  thereby  de- 
clared that,  notwithstanding  as  between  the  said  Sydney  Boper 
and  Annie  Boper,  the  latter  might  be  a  surety  only  for  the 
former,  yet,  as  between  the  mortgagees  and  the  said  Annie  Boper, 
she  and  the  policy  assigned  by  her  should  be  deemed  a  principal 
debtor  and  security  for  the  mortgage  debt  and  interest. 

By  an  indenture  dated  the  10th  of  May,  1881,  the  prior  mort- 
gage debts  subsisting  on  the  properties  mortgaged  by  the  said 
Sydney  Boper  under  the  last-stated  indenture,  were  transferred  to 
the  said  mortgagees,  the  said  Annie  Boper  being  a  party  to  the 
deed,  with  her  husband,  and  thereby  covenanting,  with  the  trans- 
ferees, "  with  the  intent  to  bind  her  separate  estate  "  for  payment 
by  her  or  her  husband  of  the  interest  on  the  sums  for  the  time 
being  due  on  the  several  securities.  And  the  transfer  contained 
a  surety  clause  similar  to  that  in  the  above-mentioned  mortgage. 

By  a  separation  deed  dated  the  22nd  of  September,  1884, 
executed  between  Mr.  and  Mrs.  Boper,  after  reciting  that  they 
had  agreed  to  live  separate,  the  latter  covenanted  with  her 
husband  (amongst  other  things)  to  pay  the  interest  on  his  said 
several  mortgage  debts. 

At  the  respective  dates  of  the  three  indentures  above  men- 
tioned the  only  property  to  which  Mrs.  Boper  was  entitled  for 
her  separate  use  without  restraint  upon  anticipation  consisted  of 
some  household  furniture  of  the  value  of  about  £200  and  the 
said  policy  of  assurance  for  £1000 ;  but  she  had  a  general  power 
of  appointment,  by  will  only,  over  about  £10,000  under  her 
grandfather's  will,  and  also  over  a  sum  of  £2400  under  a  deed- 
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poll  dated  in  1876,  but  as  to  the  latter  power  in  the  event  only  of 
the  Plaintiff,  Evelyn  Roper,  the  only  child  of  her  marriage,  dying 
under  twenty-one  without  having  been  married.  Mrs.  Boper  died 
on  the  10th  of  July,  1887,  leaving  her  husband  surviving,  and 
thereupon  the  above-mentioned  mortgagees  received  the  £1000 
on  her  life-policy  in  reduction  of  the  mortgage  debt  due  under 
the  mortgage  of  the  28th  of  March,  1881. 

By  her  will  dated  the  31st  of  May,  1873,  Mrs.  Boper  exercised 
her  said  testamentary  powers  of  appointment  by,  in  effect,  ap- 
pointing the  trust  funds  subject  to  those  powers  to  her  daughter, 
the  Plaintiff,  absolutely,  on  attaining  twenty-one  or  marrying, 
subject  to  an  annuity  of  £250,  which  she  appointed  to  her 
husband  for  his  life  upon  certain  conditions.  By  a  codicil  she 
bpqueathed  all  her  residuary  estate  to  her  executors  upon  trust  to 
convert  into  money,  and  thereout  to  pay  her  debts,  funeral  and 
testamentary  expenses,  and  to  hold  the  balance  upon  the  trusts 
thereinbefore  declared  concerning  the  moneys  over  which  she 
had  a  power  of  appointment. 

The  principal  question — raised  by  an  originating  summons 
by  Mrs.  Roper  s  daughter  and  only  child,  against  Mrs.  Roper's 
executors,  Mr.  Roper,  and  the  mortgagees — was  whether  the  pro- 
perty appointed  by  3Irs.  Roper  s  will  was  liable  to  satisfy  her 
covenants  contained  in  the  mortgage  and  transfer. 

G.  B.  Freeman,  for  the  Plaintiff,  submitted  that  the  mortgagees 
were  not  entitled  to  any  charge  on  the  appointed  funds. 

BorthwicJc,  for  the  Defendants,  the  executors  of  Mrs.  Boper. 

Gaselee,  for  the  Defendants,  the  mortgagees  : — 

The  funds  appointed  by  the  will  of  Mrs.  Boper  are  applicable 
to  satisfy  her  covenants  in  the  mortgage  and  transfer.  It  is  well 
settled  that  an  execution  of  a  general  power  of  appointment  by  a 
man  or  a /erne  sole  makes  the  property  subject  to  his  or  her  debts  ; 
and  in  the  same  way  the  execution  of  such  a  power  by  a  feme 
covert  makes  the  property  subject  to  her  engagements. 

[Kay,  J.,  referred  to  Vauglian  v.  Vanderstegen  (1).] 

That  case  has  not  been  followed :  London  Chartered  Bank  of 
(1)  2  Drew.  165. 
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KAY,  J.  Australia  v.  Lempriere  (1) ;  In  re  Harvey's  Estate  (2).   The  latter 

1888  case  exactly  covers  the  present,  for  there  property  over  which  a 

In  re  married  woman  had  a  power  of  appointment  by  will,  which  she 

KopEE.  exercised,  was  held  to  be  liable  to  the  pavment  of  her  debts. 

^-  TKay,  J.,  referred  to  Ex  parte  Gilchrist  (3).] 

Holmes  v.  CogJiill  (4)  shews  that  the  principle  is  that  equity 
aids  creditors,  and  that  the  principle  is  applicable  to  real  as  well 
as  personal  estate,  and  does  not,  therefore,  depend  on  the  fact 
that  the  property  passes  through  the  hands  of  the  appointor's 
executors.  The  appointee  is  in  the  position  of  a  trustee  for  the 
creditors  of  the  appointor. 

[He  referred  also  to  Johnson  v.  Gallagher  (5).] 

[Kay,  J.,  referred  to  Sochett  v.  Wray  (6),  Pike  v.  Fitzgibhon  (7), 
and  In  re  Lady  Eastings  (8).] 

Lord  Townshend  v.  Windham  (9)  and  Mayd  v.  Field  (10)  are  also 
authorities  in  favour  of  my  contention. 

Field,  for  the  Defendant,  Mr.  Boper. 
Freeman,  in  reply  : — 

In  re  Harvey  s  Estate  was  mentioned  with  disapproval  in  Pihe 
V.  Fitzgibhon  (11). 

His  LoEDSHiP  reserved  judgment  on  the  above  point ;  but,  on 
a  second  point  which  was  raised,  namely,  whether  Mrs.  Boper  had 
joined  in  the  mortgage  and  transfer  as  principal  debtor  or  only 
as  surety  for  her  husband,  held  that  she  was  in  the  position  of 
surety  only. 

Kay,  J.  (after  stating  the  facts,  continued) : — 

The  question  is  whether  the  funds  appointed  by  Mrs.  Boper's 
will  have  become  liable  to  satisfy  her  obligations  under  her  cove- 
nants with  the  mortgagees. 

(1)  Law  Eep.  4  P.  C.  572.  (6)  4  Bro.  C.  C.  483. 

(2)  13  Ch.  D.  216.  (7)  17  Ch.  D.  454. 

(3)  17  Q.  B.  D.  521.  (8)  35  Ch.  D.  94. 

(4)  7  Ves.  499 ;  12  Ves.  206.  (9)  2  Ves.  Sen.  1. 

(5)  3  D.  F.  &  J.  494,  513.  (10)  3  Oh.  D.  587. 
(11)  17  Ch.  D.  454,  466. 
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The  Married  Women's  Property  Act,  1882,  commenced  on  the  KAY,  J 
1st  of  January,  1883.  1888 

On  the  28th  of  March,  1881,  it  was  decided  in  Pike  v.  Fitz- 
gihlon  (1)  that  the  only  separate  estate  of  a  married  woman  which 
could  be  made  liable  for  her  engagements  was  such  as  she  had 
"  at  the  time  of  contracting  the  debt  or  engagement." 

Sect.  1,  sub-sect.  4,  of  the  Act  of  1882  altered  this  by  providing 
thus :  "  Every  contract  entered  into  by  a  married  woman  with 
respect  to  and  to  bind  her  separate  property  shall  bind  not  only 
the  separate  property  which  she  is  possessed  of  or  entitled  to  at 
the  date  of  the  contract,  but  also  all  separate  property  which  she 
may  thereafter  acquire."  Grammatically,  this  plainly  refers  only 
to  contracts  made  after  the  commencement  of  the  Act,  otherwise 
the  words  would  have  been,  "which  she  was  or  is  possessed 
of,  &c."  Moreover,  it  is  part  of  a  section  which  increases  the 
future  capacity  of  a  married  woman  to  make  contracts.  To  hold 
that  it  was  intended  to  alter  the  effect  of  contracts  already  made 
would,  in  my  opinion,  be  an  unreasonable  and  violent  construc- 
tion, and  one  which  the  Court  ought  not  to  adopt  without  very 
express  words. 

I  therefore  hold  that  this  case  does  not  come  within  the  pro- 
visions of  the  Married  Women  s  Property  Act,  1882. 

If  it  did,  the  question  would  be  whether  the  fund  appointed 
ever  was  the  separate  property  of  the  married  woman. 

It  was  held  in  Ex  parte  Gilchrist  (2),  by  all  the  Judges  of  the 
Court  of  Appeal,  following  many  previous  authorities,  that  such 
a  power,  although  general  and  even  if  exercisable  by  deed  or  will, 
is  not  itself  property  at  all.  But  it  is  argued  that,  although  the 
power  itself  is  not  property,  yet  that  the  exercise  of  such  a  power 
makes  the  property  assets  of  the  appointor,  and  that  accordingly 
the  property  thereby  appointed  became  liable  for  her  debts. 

There  is  no  doubt  that,  in  case  of  a  man  who  has  a  general 
power  of  appointment  and  exercises  it  by  will  in  favour  of  volun- 
teers, the  property  so  appointed  will  be  considered  as  assets  for 
the  payment  of  his  debts.  And  this  doctrine  was  applied  by 
Lord  Hardwiche,  in  Lord  Townshend  v.  Windham  (3),  to  the  exer- 
cise of  a  general  power  even  when  exercised  by  deed  so  as  to  take 

(1)  17  Ch.  D.  451  (2)  17  Q.  B.  D.  521.  (3}  2  Ves.  Sen.  1. 
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effect  on  the  death  of  the  appointor;  his  Lordship  saying  (1): 
"  In  respect  of  his  creditors  it  must  be  considered  as  part  of  his 
estate  at  the  time  of  his  death  ;  he  having  executed  it  so  as  to 
gain  the  interest  to  himself,  and  attempted  to  pass  it  at  the  same 
time  to  his  daughter :  the  Court  will  not  suffer  it ;  saying  he  has 
been  guilty  of  a  fraud  as  to  them,  being  indebted  at  the  time." 
This  decision  proceeded  upon  the  statute  13  Eliz.  c.  5. 

In  Holmes  v.  Cogliill  (2)  Sir  W.  Grant  treats  the  doctrine  as 
settled,  where  the  appointment  by  will  has  been  actually  made  : 
and  there  is  a  note  (3)  of  the  decree  in  Bainton  v.  Ward  (4), 
before  Lord  HardwicJce — a  case  in  which  such  a  power  was  exer- 
cised by  will :  and  it  was  thereby  declared  that  the  fund  ap- 
pointed was  to  be  considered  part  of  the  testator's  personal  estate 
liable  to  the  satisfaction  of  his  debts. 

But  does  this  law  apply  to  the  case  of  a  married  woman  ?  It 
would  be  strange  if,  before  the  Married  Women's  Property  Act^ 
1882,  the  law  was  that  only  the  separate  property  which  a  mar- 
ried woman  had  at  the  time  should  be  liable,  to  the  exclusion  of 
separate  property  acquired  afterwards,  but  that,  nevertheless,  the 
exercise  by  will  of  a  general  power  of  appointment  would  make 
the  appointed  fund,  which  never  was  her  separate  property,  liable. 
Even  if  it  could  be  said  to  become  her  separate  property  by  the 
appointment,  this  would  only  be  so  at  her  death,  long  after  the 
engagements  were  entered  into  ;  and  therefore,  according  to  Filce 
V.  Fitzgihbon  (5),  the  appointed  property  could  not  be  made  liable. 

Suppose  she  had  a  general  power  to  appoint  by  deed  or  will, 
and  exercised  it  by  deed  to  take  effect  upon  her  death,  would 
Lord  Eardwiche's  decision,  to  which  I  have  referred,  apply  and 
make  the  appointment  void  against  her  creditors,  or  rather  make 
it  an  appointment  for  their  benefit  under  13  Eliz.  c.  5  ?  Or  sup- 
pose she  survived  her  husband  and  exercised  the  power  by  will 
after  his  death,  would  the  property  then  become  liable  for  her 
engagements  during  coverture  ?  I  think  not ;  and  these  illus- 
trations make  the  fallacy  apparent.  A  married  woman  could  not 
contract  debts  like  a  person  completely  sui  juris.    Her  engage- 


(1)  2  Ves.  Sen.  11. 

(2)  7  Ves.  499. 


(3)  7  Ves.  503. 

(4)  2  Atk.  172, 


(5)  17  Ch.  D.  454. 
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ments  only  bound  her  to  the  extent  of  her  separate  property  at 
the  time,  which  property  might  be  reached  by  judgment  and 
execution.  It  follows  that  when  she  afterwards  exercised  the 
general  power,  whether  by  deed  or  will,  she  had  no  debts  which 
oould  be  made  available  against  it. 

In  Vaughan  v.  Vandersfegen  (1),  where  a  married  woman  exer- 
cised a  general  power  of  appointment  by  will,  it  was  held  by 
Vice-Chancellor  Kindersley  that  the  property  appointed  was  not 
liable  for  her  engagements,  because  (2)  "  a  contract  for  the  pay- 
ment of  money  made  by  a  married  woman  having  separate  estate, 
though  called  a  debt,  is  only  a  debt  sub  modoJ' 

This  was  followed  by  Lord  Bomilly  in  Hohday  v.  Peters  (3), 
where  the  power  of  appointment  was  by  deed  or  will  but  was 
•^exercised  by  will. 

The  same  point  was  decided  in  Blatchford  v.  Woolley  (4)  and 
ShattocJc  V.  Sliattock  (5).  The  last  case  was  dissented  from  in  the 
judgment  of  the  Privy  Council  in  London  Chartered  Bank  of 
Australia  v.  Lempriere  (6),  upon  the  ground  that  Norton  v.  Tur- 
vill  (7),  SocJcett  V.  Wray  (8),  Heathy  v.  TJiomas  (9),  and  Johnson  v. 
Gallaglier  (10)  had  established  that  where  a  married  woman,  having 
a,  power  to  appoint  by  deed,  gave  a  bond,  that  bond  was  payable 
out  of  the  fund  which  was  subject  to  the  power.  But  it  has 
recently  been  pointed  out  in  In  re  Lady  Hastings  (11)  that  these 
decisions  proceeded  upon  a  misapprehension  of  Norton  v.  Tur  vill, 
which  really  decided  that  the  bond  was  an  exercise  of  the  power 
of  appointment,  a  doctrine  which,  as  Lord  Justice  Turner  said 
in  Johnson  v.  Gallagher  (12),  is  now  exploded. 

In  In  re  Harvey  s  Estate  (13),  Yice-Chancellor  Hall  held  that, 
where  the  power  was  only  by  will  and  was  exercised,  the  property 
was  liable  for  the  appointor's  debts. 

This  last  case  seems  to  have  been  followed  in  Hodges  v. 
Hodges  (14). 
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In  Mayd  v.  Field  (1),  the  power  was  by  deed  or  will ;  and, 
subject  thereto,  the  property  was  settled  to  the  separate  use  of 
the  married  woman  for  life,  and  if  she  survived  her  husband 
(which  happened),  then  for  her  absolutely.  During  her  cover- 
ture she  exercised  her  power  by  will.  The  property  was  treated 
by  the  late  Master  of  the  Eolls  as  though  it  was  altogether  the 
separate  property  of  the  married  woman ;  that  is  to  say,  the 
corpus  of  property  which  is  settled  to  the  general  appointees  by 
deed  or  will  of  a  married  woman,  and,  in  default  of  appointment, 
to  her  separate  use  during  her  life,  and  if  she  survives  her 
husband  to  her  absolutely,  was  treated  as  her  separate  property 
in  case  she  should  so  survive.  Would  it  be  her  separate  property 
if  she  did  not  survive — in  which  case  the  limitation  was,  I  under- 
stand, to  other  persons  ?  The  separate  use  during  her  life  would 
only  enable  her  to  bind  her  life  interest.  An  engagement, 
though  by  bond,  would  not  be  an  exercise  of  her  power.  The 
reversion  which  was  contingent  on  her  surviving  her  husband 
was  not  limited  to  her  separate  use. 

The  cases  relied  on  by  the  Master  of  the  Kolls  proceed  upon  a 
misapprehension  of  the  earlier  decisions,  which  treated  the  bond 
of  a  married  woman  as  an  exercise  of  her  power  to  appoint  by  deed. 

With  -  respect  to  this  it  was  decided  by  Lord  Cottenham,  in 
Owens  V.  Dickenson  (2),  that  a  contract  in  writing  of  a  married 
woman  to  pay  a  sum  of  £210  could  not  be  treated  as  the  execu- 
tion of  a  power  to  appoint  "  by  any  deed  or  other  instrument 
in  writing,"  Jjoid  CottenJiam  saying  (3),  "Now  that  document 
alone,  within  the  authority  of  cases  which  have  been  decided, 
would  have  been  operative  upon  her  separate  estate,  but  not  by 
way  of  the  execution  of  a  power,  although  that  has  been  an 
expression  sometimes  used,  and,  as  I  apprehend,  very  inaccurately 
used,  in  cases  where  the  Court  has  enforced  the  contracts  of 
married  women  against  their  separate  estate.  It  cannot  be  an 
execution  of  the  power,  because  it  neither  refers  to  the  power  nor 
to  the  subject-matter  of  the  power ;  nor,  indeed,  in  many  of  the 
cases,  has  there  been  any  power  existing  at  all.  Besides,  as  it 
was  argued  in  the  case  of  Murray  v.  JBarlee  (4),  if  a  married  woman 


(1)  3  Ch.  D.  587. 

(2)  Cr.  &  Ph.  48. 


(3)  Cr.  &  Ph.  53. 

(4)  3  My.  &  K.  209. 
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enters  into  several  agreements  of  this  sort,  and  all  the  parties 
come  to  have  satisfaction  out  of  her  separate  estate,  they  are  paid 
jpari  passu ;  whereas,  if  the  instruments  took  effect  as  appoint- 
ments under  a  power,  they  would  rank  according  to  the  priorities 
of  their  dates.  It  is  quite  clear,  therefore,  that  there  is  nothing 
in  such  a  transaction  which  has  any  resemblance  to  the  execution 
of  a  power." 

It  was  with  reference  to  this  decision  that  Lord  Justice  Turner 
said  in  Johnson  v.  Gallagher  (1),  "  The  doctrine  of  appointment 
seems  to  me,  however,  to  be  exploded  ....  and  it  is  scarcely  less 
clear  that  the  transactions  do  not  create  any  lien  or  charge  on 
the  separate  estate ;  "  and  he  decided,  as  is  well  known,  that  the 
separate  estate  of  a  married  woman  is  made  liable  for  her  engage- 
ments simply  by  a  process  of  equitable  execution — a  decision 
which  has  settled  the  law  upon  this  point  and  has  been  ac- 
quiesced in  ever  since. 

My  opinion  is  that,  in  cases  not  within  the  Married  Women  s 
Projperty  Act,  1882,  whether  the  power  of  appointment  be  by  deed 
or  will,  or  by  will  only,  an  appointment  by  the  will  of  a  married 
woman  does  not  make  the  property  appointed  liable  to  engage- 
ments entered  into  with  her  on  the  credit  of  her  separate  estate. 

What  may  be  the  law  as  to  cases  falling  within  that  Act,  I 
express  no  opinion,  save  this — that  to  make  property  appointed 
by  the  will  of  a  married  woman  liable  to  her  engagements  under 
that  Act,  it  seems  necessary  to  hold  that  the  appointment  by  her 
will  makes  the  property  appointed  her  separate  property,  because 
it  is  only  "  All  separate  property  Avhich  she  may  thereafter 
acquire,"  which  is  by  that  Act  rendered  liable. 

In  this  case  the  powers  of  appointment  were  only  by  will ;  and 
as  the  provision  of  sect.  1,  sub-s.  4,  of  the  Married  Women's 
Property  Act,  1882,  does  not  apply,  in  my  opinion  the  property 
appointed  by  her  will  is  not  subject  to  her  engagements  made 
during  her  coverture. 
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1888  In  re  ST.  MARY  THE  VIRGIN,  ALDERMANBURY. 


J"wZ^^4^^ '  — Advowson — Rectory — Perpetual  Curacy — Parishioners^  Trust  for — 

  *  Eight  of  Presentation  —  Vicarage-house—  Charitable    Trusts — "  Charity 

Pro'perty  "  —  Practice  —  Petition — Test  Case — Costs — Appeal — "  Special 
Leave" — City  of  London  Parochial  Charities  Act,  1883,  ss.  5,  10. 

Under  a  Crown  grant  in  1589  an  impropriate  rectory  in  the  city  of 
London^  and  also  the  parish  church  and  the  advowson,  were  vested  in  trus- 
tees for  the  benefit  of  the  parish,  the  vicar  being  always  chosen  by  the 
parishioners.  A  vicarage-house  was  provided  by  a  benefaction  in  a  will 
dated  in  1722,  and  had  since  been  held  by  trustees  on  trusts  for  the  benefit 
of  the  parish  : — 

Lleld,  that  the  advowson  and  house  were  "  charity  property  "  within  the 
City  of  London  Parochial  Charities  Act,  1883 ;  and  a  petition  presented, 
as  a  test  case  under  sect.  10,  by  the  several  trustees  for  a  declaration  that 
they  were  not  "charity  property,"  was  dismissed  with  costs,  the  Court 
refusing  to  sanction  an  arrangement  between  the  various  parishes  affected 
by  the  decision  for  payment  of  the  Petitioners'  costs  out  of  the  charity 
estates. 

"  Special  leave  to  appeal  "  under  sect.  10  was  also  refused,  on  the  ground 
that  such  leave  should  only  be  given  where  the  Judge  considered  the 
question  raised  by  the  petition  to  be  doubtful. 

Dictum  of  Jessel,  M.R.,  in  Attorney- General  v.  Webster  (1)  dissented 
from. 

Attorney^  General  v.  Parker  (2)  discussed. 

By  letters-patent,  dated  in  1589,  Queen  Elizabeth,  in  considera- 
tion of  the  sum  of  £399  12s.,  granted  to  four  persons  therein 
named  the  rectory  and  church  of  St.  Stephen,  Coleman  Street,  in 
the  city  of  London,  with  the  appurtenances,  and  tenements,  tithes, 
and  hereditaments  thereto  belonging  (subject  to  a  lease  for  twenty- 
one  years,  long  since  expired),  "  and  also  the  advowson,  gift,  free 
disposition  and  right  of  patronage  of  the  vicarage  of  the  church 
of  St.  Stephen,''  with  its  appurtenances,  to  hold  the  same  unto  the 
said  four  persons,  their  heirs  and  assigns  for  ever. 

The  purchase-money  of  £399  12s.  expressed  to  be  the  conside- 
ration for  the  grant,  was  provided  out  of  the  funds  belonging  to 
the  parish  of  St.  Stephen.  The  parishioners  had  exercised  the 
right  of  presentation  to  the  church  from  the  date  of  the  letters- 

(1)  Law  Eep.  20  Eq.  483. 
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patent  down  to  the  present  time.    There  was  not  in  existence  any    KAY,  J. 

declaration  of  trust  by  the  grantees,  but  the  rectory — which  was  1888 

an  impropriate  rectory — and  advowson  had  been  conveyed  from  ^J^^ 

time  to  time  from  one  set  of  feoffees  or  trustees  to  another.   The  St  Stephen, 

Coleman 

oldest  of  these  conveyances  that  could  now  be  found  was  dated  in  Street. 
1676,  and  purported  to  be  made  "  in  trust  for  the  use  and  benefit  ^J^\[1^y 
of  the  parishioners  of  the  parish  of  St.  Stephen^  Coleman  Street,"  the  Virgin, 
and  the  same  phraseology  was  used  in  some  subsequent  deeds ;  bury. 
but  in  a  conveyance  to  new  trustees  dated  in  1764,  and  in  the 
subsequent  deeds,  the  language  in  which  the  trust  was  expressed 
was  altered,  as  appears  by  the  indenture  of  the  26th  of  July, 
1881,  hereinafter  mentioned. 

By  will,  dated  in  1722,  one  John  Rice  bequeathed  to  his  execu- 
tors £500  in  trust  to  lay  out  the  same  in  a  freehold  or  leasehold 
estate  of  that  value,  and  "  to  settle  or  convey  the  same  upon  a 
vicar  of  some  poor  parish  within  the  bills  of  mortality,  the  income 
of  whose  vicarage  they  should  not  deem  a  sufficient  competency 
for  his  maintenance,  and  to  six  of  the  eldest  vestrymen,  and  the 
survivors  and  survivor  of  them,  to  the  use  of  the  said  vicar  and 
vestrymen  and  their  successors  for  ever." 

lu  1754,  after  the  death  of  John  Bice,  the  said  legacy  of  £500 
was  applied  by  his  trustees  in  rebuilding  two  houses  in  Coleman 
Street,  then  forming  part  of  the  parish  property,  and  by  lease  and 
release  in  1755,  one  of  those  houses  was  conveyed  unto  and  to  the 
use  of  one  Hutchinson,  his  heirs  and  assigns  for  ever,  in  trust  to 
settle  and  convey  the  same  to  and  upon  the  vicar  and  six  of  the 
eldest  vestrymen  of  the  said  parish  of  St.  Stephen  to  and  for  the 
intents  and  purposes  mentioned  in  the  will  of  the  said  John 
Bice. 

Such  house  had  always  been  vested  in  trustees,  appointed 
from  time  to  time,  upon  the  trusts  of  the  said  will,  and  for  the 
vicar  for  the  time  being  of  the  parish,  as  part  of  the  endowment 
of  the  vicarage ;  and  it  was  always  occupied  by  the  vicar  until 
the  year  1826,  from  which  time  the  vicar  had  resided  elsewhere, 
letting  the  house  and  receiving  the  rent  in  augmentation  of  his 
stipend.  Since  the  conveyance  of  1755  the  house  had  always 
been  known  as  "  The  Vicarage  House.'* 

The  most  recent  trust  deed  relating  to  the  rectory,  church,  and 
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1888       rectory  and  church  of  St.  Stephen,  Coleman  Street,  and  the  advow- 
iJJ^g      son,  donation,  free  disposition,  and  right  of  patronage  to  the 
^^CoLEMAN^'  ^^^^^^S®  ^^^^  parish  church,"  with  the  appurtenances,  were 

Street,     granted  to  the  use  of  certain  persons  "  upon  the  same  trusts,  and 
St^Iiaky  same  uses,  intents,  and  purposes  as  the  same  have  been 

raE  ViEGiN,  hitherto  held  and  enjoyed  by  the  former  trustees  for  the  benefit 
BTJBY.  of  the  said  parish  of  St.  Stephen,  Coleman  Street,  subject  and 
accountable  to  the  parishioners  at  a  vestry  or  vestries  to  be  from 
time  to  time  holden  for  the  said  parish,"  and  to  the  intent  that 
the  said  rectory,  advowson,  and  premises  might  not  come  or  vest 
at  any  time  in  any  person  solely,  nor  in  a  less  number  than  six. 

By  an  order  made  by  Vice-Chancellor  Bacon  under  the  Trustee 
Acts  on  the  29th  of  June,  1885,  six  persons  were  appointed  trus- 
tees of  the  vicarage-house,  with  the  then  continuing  trustee,  and 
an  order  was  made  vesting  the  house  in  those  seven  persons 
"  upon  the  trusts  and  to  and  for  the  intents  and  purposes  declared 
concerning  the  same  in  and  by  the  said  will  of  the  said  John 
Fdcer 

Acting  under  the  provisions  of  the  City  of  London  Far ochial 
Charities  Act,  1883,  the  Charity  Commissioners  in  their  published 
"  statement,"  issued  under  sect.  5,  included  the  advowson  and 
vicarage-house  under  the  head  of  "  Ecclesiastical  Charity  Pro- 
perty." Thereupon  this  petition  was  presented  under  sect.  10 
by  the  present  trustees  or  feoffees  in  trust  of  the  rectory,  church, 
and  advowson  of  St.  Stephen,  and  by  the  present  trustees  of  the 
vicarage-house  alleging  that,  having  regard  to  the  circamstances 
above  stated  and  also  to  the  decree  in  Attorney-General  v.  Weh- 
ster  (1) — by  which  it  was  declared  that  the  parish  estates  of 
St.  Stephen,  "  other  than  the  rectory,  advowson,  and  vicarage- 
house,"  were  held  upon  charitable  uses — the  advowson  and 
vicarage-house  were  not  in  any  sense  charitable  property,  and 
could  not  now  be  claimed  as  such.  Accordingly  the  Petitioners 
prayed  a  declaration  that  the  advowson  and  vicarage-house  were 
not  "  charity  property." 

In  the  case  of  St.  Mary  the  Virgin,  Aldermanhury,  a  similar 
petition  was  presented  by  the  parishioners  of  that  parish,  the 
(1)  Law  Rep.  20  Eq.  483. 
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question  being  whether  the  right  of  presentation  to  the  "per-     KAY,  J. 

petual  curacy  "  of  that  parish  church — which  right  of  presentation  1888 

was  Tested  in  and  had  hitherto,  as  in  the  above  case,  been  exer- 

cised  by  the  parishioners,  who  had  acquired  their  title  to  the  ^^qo^^man^' 

rectory,  church,  and  advowson  in  1621 — was  charity  property,  Street. 

but  in  this  case  there  was  no  house  in  question.  St^Maey 

It  was  said  that  the  two  petitions  were  presented  as  test  cases.   '^'^^  Virgdj, 

^  Alderman- 

The  various  sections  of  the  City  of  London  Parochial  Charities  bury. 
Act,  1883,  which  were  referred  to  in  the  arguments,  wili  be  found 
set  out  in  a  note  to  Li  re  St.  Botolj^h's  Parish  Estates  (1). 

Everitty  Q.C.,  and  E.  Ford,  for  the  Petitioners  in  St.  Stephens 
Case : — 

We  submit  that,  having  regard  to  the  decree  of  Sir  G.  Jessel, 
M.E.,  in  Attorney-General  v.  Webster  (2),  this  advowson  and  the 
vicarage-house  are  not  within  the  City  of  London  Parochial 
Charities  Act,  1883.  The  main  question  is  as  to  the  advowson. 
Sect.  5  of  the  Act,  which  directs  the  Charity  Commissioners  to 
inquire  into  and  classify  the  property  of  the  London  Parochial 
Charities,  has  reference  only  to  "  income  "  of  a  charity,  and  to 
"  property  "  of  a  charity  which  is  income-producing  property, 
such  as  funds.  Part  III.  of  the  Act,  which  provides  for  "  schemes 
for  the  future  application  and  management  "  of  charity  property, 
shews  that  the  Act  is  dealing  with  income-producing  property 
only;  and  sect.  14,  in  the  same  part,  referring  to  the  parishes 
enumerated  in  the  second  schedule,  including  St.  Stephen  s  parish, 
provides  for  the  "  administration  and  management  "  and  the 
"  application  "  of  the  "  property  "  of  those  parishes.  The  pro- 
visions in  the  Act  are  altogether  inapplicable  to  an  advowson, 
for  it  does  not  produce  "income,"  nor  can  you  "administer," 
"  manage,"  or  "  apply  "  it. 

But,  further,  we  say  that,  on  the  authorities,  an  advowson  is 
not  a  "  charity  "  at  all.  A  right  of  presentation  to  a  vicarage  is 
not  a  charitable  use :  it  is  not  a  proper  subject  of  an  informa- 
tion, as  a  charitable  trust,  though  a  "pension"  for  the  minister 
may  be :  Edenhorough  v.  Archhiahop  of  Canterhury  (3),  which  dealt 

(1)  35  Ch.  D.  145,  146.  (2)  Law  Rep.  20  Eq.  483. 

(3)  2  Russ.  93. 
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KAY,  J.    with  this  very  advowson  ;  Attorney -General  v.  Parker  (1)  ;  Attor- 
1888      ney -General  v.  Forster  (2) ;  Attorney-General  v.  Butter  (3) ;  Attorney- 
General  v.  Newcomhe  (4) ;  'Fearon  v.  TFe56  (5).  In  Attorney-General 
^CoLEMAN^'^'  ^^^^^^'^  (^)        ^-  e/esseZ,  M.E.,  described  an  advowson  as  a 
Street.    "  mere  mode  of  selecting  the  charity  trustee,"  the  "  charitable 
St^Mary   ^^^^^  '  being  the  trust  for  the  benefit  of  the  parishioners ;  and  on 

THE  Virgin,  that  theory  he  reconciles  the  "  anomalous  line  of  cases  in  which 
Alderman-   .    i  , 

BURY.      it  has  been  said  that  an  advowson  '  was  not  a  charitable  trust. 

[Kay,  J. : — What  are  the  "  anomalous  line  of  cases  "  to  which 
the  late  Master  of  the  Kolls  refers  ?  They  cannot  mean  the  eases 
cited  in  Attorney-General  v.  Webster,  for  those  cases  do  not  bear 
out  his  statement.] 

We  submit  that  the  statement  is  borne  out  by  Attorney-General 
v.  Forster,  Attorney-General  v.  Newcomhe,  and  Fearon  v.  Wehb. 

Jeune,  Q.C.,  and  Stuart  Moore,  for  the  Petitioners  in  St,  Mary' ^ 
Case : — 

In  addition  to  the  cases  cited  on  behalf  of  St,  Stephen's  parish ^ 
we  refer  to  Lewin  on  Trusts  (7),  where  it  is  laid  down  that  an 
advowson  vested  in  trustees  for  the  parishioners  and  inhabitants 
of  a  parish  is  not  considered  a  charitable  trust,  but  to  be  on  the 
footing  of  an  ordinary  trust ;  and  that  applications  to  the  Court 
with  respect  to  it  must  be  made,  not  by  information,  but  by 
action. 

[Kay,  J. : — This  is  either  a  public  trust,  and  therefore  a 
charitable  trust,  or  it  is  a  private  trust,  in  which  case  it  is  void 
for  perpetuity.  It  was  held  by  Lord  HardvdeJce,  and  subsequently, 
that  you  cannot  by  the  law  of  this  country  have  a  trust  for  the 
general  body  of  parishioners  except  by  way  of  charity.] ; 

But  an  advowson  seems  to  have  been  treated  as  an  exception 
to  the  general  law  of  charitable  trusts.  Advowsons  are  not 
within  the  purview  of  the  Act  of  1883,  which  was  evidently 
framed  on  the  understanding  that  it  was  not  intended  to  include 

,.  (1)  1  Ves.  Sen.  43.  (4)  14  Ves.  1. 

'  (2)  10  Ves.  335,  342.  (5)  Ibid.  13,  19. 

(3)  2  Kuss.  101,  n.  (6)  Law  Rep.  20  Eq.  483,  491. 

(7)  8tli  Ed.  pp.  85,  86. 


VOL.  XXXIX.] 


CHANCEEY  DIVISION. 


497 


advowsons :  bad  such  been  the  intention  it  would  bave  men-    KAY,  J. 

tioned  them  expressly.    The  Act  refers  to  property  or  income  1888 

which  can  be  "  applied  "  or  is  "  applicable,"  terms  which  cannot 

be  used  with  reference  to  an  advowson.    There  is  no  property  in  ^^qqlS^n^' 

a  right  of  presentation  :  it  is  a  duty  rather  than  a  right — a  duty  Street. 

to  select  a  proper  person  as  minister.    It  is  not  of  itself  a  pro-  ^J^i^^y 

perty :  it  is  of  no  possible  pecuniary  advanta2:e  to  those  who  the  Virgin, 
.     .  ^  *^  °  Alderman- 

exercise  it.  bury. 

Sir  Horace  Davei/f  Q.C.,  and  Vaughan  Haivhins,  for  the  Charity 
Commissioners : — 

We  say  that,  in  each  case,  the  advowson  is  a  "charity  the 
property  or  income  of  which  is  applicable  or  applied  to  or  for 
the  benefit  of"  the  particular  parish,  within  sect.  5  of  the  Act  of 
1883.  As  to  St.  ^Stephen  what  we  are  dealing  with  is  not  an 
advowson  in  gross  but  an  impropriate  rectory ;  that  is,  property 
held  upon  a  charitable  trust,  producing  money,  tithes,  &c. ;  and 
the  advowson  is  a  mere  incident  to  the  rectory,  that  is  to  say,  an 
obligation  on  the  rector  to  provide  for  the  service  of  the  church. 
It  is  clear  that  the  tithes  and  glebe  lands  are  subject  to  a  chari- 
table trust ;  but  it  is  said  the  advowson  is  not,  and  for  that 
proposition  Attorney-General  v.  Parker  (1)  and  Attorney-General 
V.  Webster  (2)  are  cited.  It  is  doubtful  whether  Lord  HardwicJce 
so  decided  in  the  former  case,  for  there  is  no  such  statement  in 
the  longer  report  of  his  judgment  in  3  AtJcyns  (3) ;  and  we  submit 
that  the  law  is  the  other  way.  From  the  time  of  Lord  Bacon  a 
trust  of  an  advowson  for  the  use  or  benefit  of  a  parish  has  been 
held  to  be  charitable,  and  a  scheme  has  been  made  for  the  regu- 
lation of  it :  Attorney-General  v.  Scott  (4)  ;  S.  C.  sub  nom.  Wilson 
V.  Dennison  (5)  ;  Foley  v.  Attorney- General  (6)  ;  Attorney-General 
V.  Bishop  of  Lichfield  (7).  The  curious  theory  propounded  by 
Jessel,  M.R.,  in  Attorney-General  v.  Webster  was  a  mere  dictum, 
and  not  a  single  authority  can  be  produced  in  support  of  it. 
It  is  clear  from  the  report  that  his  Lordship  did  not  intend 

(1)  1  Ves.  Sen.  43.  (4)  1  Ves.  Sen.  413. 

(2)  Law  Rep.  20  Eq.  483,  491.  (5)  Amb.  81. 

(3)  Page  576.  I  (6)  7  Bro.  P.  C.  249. 

(7)  5  Ves.  825. 
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KAY,  J.    judicially  to  decide  that  the  advowson  was  not  held  on  a  charit- 
1888       able  trust. 

In  re         Every  trust  of  a  public  character  for  the  benefit  of  a  fluctua- 
^^CoLEMAN^'  ^^^^  ^^^^^     persons,  and  not  of  individuals,  is  in  law  a  charitable 
Steeet.     trust :  see  the  decision  of  the  House  of  Lords  in  Goodman  v. 
Si\Mary    ^(^yo'^  of  Salfash  (1),  and  of  the  Court  of  Appeal  in  In  re  Christ- 

THE  Virgin,  chureh  Inclosure  Act  (2)  ;  In  re  BotolpTis  Parish  Estates  (3):  In 
Alderman-  ,    ,  .     ^  ^  ^  ^  ^  ' 

BURY.      re  St.  Bride's  Parish  Estates  (4) ;  Attorney-General  v.  Sewer  (5). 

As  to  the  vicarage-house  of  St.  Stephen's,  there  can  be  no  doubt 
that  it  is  impressed  with  a  charitable  trust.  It  is  held  upon  a 
trust  for  the  purpose  of  providing  a  decent  and  suitable  residence 
for  the  vicar.  That  is  a  trust  "  for  the  benefit  of  the  parish  " 
within  sect.  5  :  it  enables  the  parishioners  to  make  a  proper  pro- 
vision for  the  residence  of  their  vicar. 

As  to  the  advowson  of  St.  Mary's,  the  same  'argument  applies 
as  in  the  case  of  St.  Stephen's.  That  is,  in  like  manner,  an  advow- 
son appurtenant  and  not  an  advowson  in  gross.  It  cannot  be 
seriously  contended  that  the  Petitioners  are,  under  sect.  10  of  the 
Act  of  1883,  entitled  to  these  properties  "  free  from  any  charita- 
ble trust  affecting  the  same."  If  these  are  not  charitable  trusts, 
what  are  they  ?  No  doubt  there  may  be  bodies  corporate  or 
g'was^-corp orate,  such  as  private  clubs,  or  the  Inns  of  Chancery, 
which  have  existed  from  ancient  times,  and  hold  property  which  is 
not  the  subject  of  a  charitable  trust ;  but  the  distinction  in  those 
cases  is  that,  the  purposes  to  which  the  property  is  devoted  being 
of  a  private,  and  not  a  public,  character,  it  is  competent  for  the 
corporators  at  any  time  to  put  an  end  to  them  and  divide  the 
property  amongst  themselves.  If  it  is  contended  that  the  trust 
of  this  advowson  is  of  a  private  character,  the  Petitioners  must 
go  the  length  of  saying  that  they  can  put  an  end  to  it  at  any 
time.  If,  on  the  other  hand,  the  trust  is  of  a  public  character,  it 
must  either  be  a  charity  or  be  void  for  perpetuity :  Thomson  v. 
Shahespear  (6). 

[Kay,  J.,  referred  to  Gateward's  Case  (7).] 

(1)  7  App.  Cas.  638.  (4)  35  Ch.  D.  147,  n. 

(2)  38  Ch.  D.  520.  (5)  2  Vern.  3^7. 

(3)  35  Ch.  D.  142,  153.  (6)  1  D.  F.  &  J.  399. 

(7)  6  Rep.  59  b. 
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Alderman- 

BUEY. 


It  is  said  that  these  advowsons  are  not  applied  "  for  the  benefit    KAY,  J. 
of  the  parish  "  within  the  meaning  of  sect.  5  of  the  Act  of  1883  ;  1888 
but  the  right  of  the  parishioners  to  present  their  own  clerk  must 
in  law  be  taken  to  be  a  benefit  to  the  inhabitants  at  large.  ^^Coleman^ 

Street. 

Everitt,  in  reply  : —  re 
It  is  clear  that  the  Act  was  not  intended  to  apply  to  every  the  Virgin, 
charity,  but  to  have  a  limited  scope.  Sect.  5  was  only  intended 
to  embrace  charities  "  the  property  or  income  of  which  is  appli- 
cable or  applied  to  or  for  the  benefit "  of  a  parish.  These 
advowsons  are  not  "  applicable  or  applied  for  the  benefit "  of  the 
parishes,  nor  do  they  produce  any  income  which  is  so  applicable 
or  applied. 

[He  referred  to  and  distinguished  the  following  cases  :  Wilson 
V.  Bennison  (1) ;  Edenborougli  v.  Archbishop  of  Canterbury  (2) ; 
Attorney -General  v.  Butter  (3) ;  Attorney-General  v.  Webster  (4)  ; 
Chilton  V.  Corporation  of  London  (5) ;  Earl  de  la  Warr  v. 
Miles  (6).] 

1888.  July  4.    Kay,  J.  :— 

The  statute  46  &  47  Yict.  c.  36  (the  City  of  London  Parochial 
Charities  Act,  1883),  was  passed  to  make  provision  for  the  better 
application  and  management  of  the  parochial  charities  of  the  city 
of  London,  and  it  confers  certain  powers  for  those  purposes  upon 
the  Charity  Commissioners.  Sect.  10  provides  that  any  persons 
alleging  that  property  which  the  Commissioners  have  determined 
to  be  charity  property  within  the  meaning  of  the  Act  is  not 
charitable  property,  but  that  they  are  entitled  to  the  same  free 
from  any  charitable  trust,  may  apply  to  the  High  Court  by 
petition  asking  for  a  declaration  accordingly.  Two  such  petitions 
are  now  before  me,  which  have  been  argued  together  as  they  raise 
substantially  the  same  question — namely,  whether  certain  advow- 
sons, the  presentation  to  which  has  hitherto  been  made  by  the 
parishioners  of  two  City  parishes  respectively,  are  charity  property ; 
and  in  the  case  of  St,  Stephen's  parish,  whether  a  vicarage-house 
also  is  charity  property. 

(1)  Amb.  81.  (4)  Law  Eep.  20  Eq.  483. 

(2)  2  Russ.  93.  (5)  7  Ch.  D.  735. 

(3)  Ibid.  101,  n.  (6)  17  Ch.  D.  535. 
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In  re 
St.  Stephen, 
Coleman 
Stbeet. 

In  re 
St.  Maey 
THE  Virgin, 
Alderman- 
bury. 


In  the  case  of  St.  Stephen's  parish  an  impropriate  rectory  was 
granted  by  the  Crown  in  1589,  together  with  the  Church  of  8L 
Stephen,  Coleman  Street,  and  all  tenements,  tithes,  and  other 
hereditaments  to  the  same  belonging,  subject  to  a  lease  for 
twenty-one  years,  which  has  long  since  expired,  to  four  persons 
named,  their  heirs  and  assigns  for  ever.  The  purchase-money  of 
£399,  expressed  to  be  the  consideration  for  such  grant,  was  pro- 
vided out  of  funds  belonging  to  the  parish,  and  the  property  has 
been  conveyed  from  time  to  time  to  new  trustees  "  for  the  benefit 
of  the  said  parish,"  and  the  choice  of  the  vicar  has  been  made  by 
the  parishioners.  The  vicarage-house  was  provided  by  a  benefac- 
tion under  the  will  of  one  John  Bice  in  1722,  and  was  conveyed 
in  1755  to  the  then  vicar  and  six  vestrymen,  and  has  since  been 
held  upon  trusts  for  the  benefit  of  the  parish,  and  has  been  used 
by  the  vicar  for  the  time  being. 

The  facts  as  to  the  presentation  in  the  parish  of  St,  Mary, 
Aldermanhury,  are  substantially  the  same,  the  living  there  being 
called  "  a  perpetual  curacy,"  and  no  house  being  in  question.  In 
neither  case  is  the  advowson  strictly  in  gross,  but  it  is  a  part  of  the 
rectory  and  is,  properly  speaking,  an  obligation  imposed  upon 
the  lay  rector  to  provide  for  the  service  of  the  church. 

In  Goodman  v.  Mayor  of  Saltash  (1)  the  corporation  of  Saltash 
were  the  owners  in  fee  simple  of  a  several  oyster  fishery  in 
the  creek  of  the  Tamar,  The  free  inhabitants  of  ancient  tene- 
ments in  the  borough  from  time  immemorial,  as  of  right,  exercised 
the  privilege  of  dredging  for  oysters  there.  The  House  of  Lords 
inferred  that  the  corporation  held  the  fishery  in  trust  for  these 
inhabitants,  referring  their  enjoyment  to  a  supposed  grant  by 
the  Crown  upon  such  trust  before  legal  memory.  Lord  Selhorne 
said  (2) :  "A  gift  subject  to  a  condition  or  trust  for  the  benefit 
of  the  inhabitants  of  a  parish  or  town,  or  of  any  particular  class  of 
such  inhabitants,  is  (as  I  understand  the  law)  a  charitable  trust : 
and  no  charitable  trust  can  be  void  on  the  ground  of  perpetuity  ": 
and  his  Lordship  referred  to  the  well-known  cases  which  have 
established  this  law.  Lord  Cairns  said  (3) :  "  A  grant  of  that  kind^ 
it  appears  to  me,  would  be  perfectly  legal  and  perfectly  intelligible, 

(1)  7  App.  Cas.  633.  (2)  7  App.  Cas.  642. 

(3)  7  App.  Cas.  650. 
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and  there  would  be  nothing  in  it  which  would  infringe  any  prin-    KAY,  J. 
ciple  of  law.    Such  a  condition  would  create  that  which  in  the  1888 
very  wide  language  of  our  Courts  is  called  a  charitable,  that  is  to      in  re 

say  a  public,  trust  or  interest,  for  the  benefit  of  the  free  inhabi-  ^^cqlemax^' 
tants  of  ancient  tenements.    A  trust  of  that  kind  would  not  in  Street. 
any  way  infringe  the  law  or  rule  against  perpetuities,  because  we  ^'^\il_^r 

know  very  well  that  where  you  have  a  trust  which,  if  it  were  for  "^^^  Virgin, 

,         .     ,  :  .  .  Alderman- 

the  benefit  of  private  individuals  or  a  fluctuating  body  of  private  bury. 
individuals,  would  be  void  on  the  ground  of  perpetuity,  yet  if  it 
creates  a  charitable,  that  is  to  say,  a  public,  interest,  it  will  be  free 
from  any  obnoxiousness  to  the  rule  with  regard  to  perpetuities. 
That  is  a  principle  of  the  Courts  which  was  very  well  explained 
in  a  well-known  case  in  the  Court  of  Chancery  which  was  decided 
when  Lord  Campbell  was  Lord  Chancellor,  a  case  with  regard  to 
Sliahespear* s  house,  Thomson  v.  Shakespear  (1).  Indeed,  it  is  a 
principle  which  has  been  established  in  many  cases." 

In  Thomson  v.  Shakespear  the  testator  left  a  sum  of  money  to 
form  a  museum  at  Shakespear's  house,  and  a  rent-charge  to  pay 
the  wages  of  a  keeper  or  guardian.  Lord  Camphell  said  it  was 
quite  clear  that  it  was  the  intention  of  the  testator  that  it  should 
exist  for  ever — that  the  money  should  be  laid  out  upon  a  building 
that  was  to  stand  and  be  perpetuated  in  memory  of  Shakespear. 
"  That  is  a  perpetuity  and  not  being  a  charity  it  is  void." 

On  the  principle  stated  in  these  decisions  I  should  think  no 
lawyer  would  hesitate  to  say  that  the  trusts  in  question  are  charit- 
able trusts,  and  therefore  not  open  to  the  objection  that  they  are 
void  as  perpetuities. 

But  it  said  that  Lord  Hardwieke  decided  that  such  a  trust  of 
an  advowson  is  not  charitable,  and  that  this  decision  has  been 
recognised  by  Lord  Eldon  and  applied  in  the  case  of  the  parish 
of  St.  Stephen  to  this  very  trust  by  Sir  George  Jessel,  the  late 
Master  of  the  Eolls. 

The  first  case  referred  to  was  that  of  Attorneij-General  v. 
Parker  (2),  which  related  to  the  impropriate  rectory  of  St.  James, 
Clerkenwelly  in  which  the  service  of  the  church  was  provided  for 
by  a  perpetual  curate  with  a  pension.  The  suit  was  by  informa- 
tion seeking  to  set  aside  the  election  of  the  curate  and  to  estab- 
(1)  1  D.  F.  &  J.  399.  (2)  1  Ves.  Sen.  43. 
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In  re 
St.  Maky 
THE  Virgin 
Aldekman- 

BUKY. 


KAY,  J.    lish  and  settle  the  right  of  election.    Lord  Hardwiche  refused  to 

1888       set  the  election  aside ;  and,  according  to  the  report  in  Vesey,  sen., 

^i^g      which  contains  only  a  short  note  of  the  judgment,  he  refused  to 

L\  Stephen,  j^^^j^q  ^  decree  to  settle  the  rierhts.    His  words,  as  ffiven  in  the 

Coleman  °  '  ® 

Street,     report,  are  these  :  "  As  to  the  question,  whether  the  Court  ought 

not  to  make  a  decree  to  settle  the  right,  for  that,  being  a  charit- 
able use,  the  information  should  not  be  dismissed ;  the  general 
rule  is  so,  but  does  not  hold  here ;  for  nothing  is  a  charitable  use 
here  but  the  pension,  which  is  not  in  question.  But  there  is  no 
ground  to  establish  this  right,  as  there  is  no  proof  or  examina- 
tion entered  into  of  it ;  nor  will  the  Court,  at  the  suit  of  a  few  of 
the  parishioners,  put  the  parish  to  the  expense  of  an  issue  to 
settle  a  right,  which  may  not  come  in  question  in  several  years. 
The  whole  of  this  information  must  be  dismissed  with  costs." 

A  longer  report  of  this  judgment  is  given  in  3  Athyns  (1). 
In  that  version  there  is  not  a  word  as  to  the  right  of  election  not 
being  a  charity.  The  only  ground  there  stated  for  not  settling 
the  right  of  election  is  that  there  was  no  general  allegation  what 
was  the  right  of  election,  nor  so  much  as  an  interrogatory  framed 
for  this  purpose ;  and  the  Lord  Chancellor  refused  to  direct  an 
issue,  because  the  right  might  not  come  in  question  again  in 
forty  years,  as  the  curate  might  continue  to  hold  it  so  long.  But 
in  Attorney-General  v.  Forster  (2) — which  was  again  an  information 
relating  to  Clerkenwell — upon  a  motion  for  an  injunction  to  re- 
strain the  carrying  out  of  a  particular  election.  Lord  Eldon 
referred  to  the  previous  decision  in  Attorney -General  v.  Parker  (3), 
and  also  to  some  notes,  which  he  seems  to  have  had  pf  that  case, 
by  Lord  Hardwiclce  ;  but  he  said  he  had  not  been  able  to  find  any 
note  of  his  judgment  in  detail.  Lord  Hardwiche  had  said  only 
that  he  dismissed  the  information  with  costs.  Lord  Eldon  con- 
tinued :  "  But  the  passages,  appearing  to  be  his  notes  of  the 
argument,  particularly  at  its  close,  shew  his  opinion,  that  it  was 
difficult,  if  not  impossible,  to  hold,  that  the  information  was  a 
due  proceeding ;  for  he  thought,  the  only  object  of  an  informa- 
tion by  the  Attorney-General  was  to  secure  the  revenue  of  the 
curate,  who  was  to  do  the  duty,  viz.,  the  stipend,  between  £3  and 


(1)  Page  576. 


(2)  10  Ves.  335,  344. 


(3)  1  Ves.  Sen.  43. 
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£4 ;  and  as  to  the  nomination  by  the  trustee  to  the  bishop,  &e.,    KAY,  J. 

it  was  ail  a  private  suit ;  as  if  there  had  been  trustees  of  an  1888 

advowson,  or  any  other  preferment ;  the  eestuis  que  trust  calling 

upon  tliem  to  exercise  the  legal  right  in  them  according  to  the  ^^Q^J^j^f^^' 

trust ;  and,  I  doubt,  whether  the  information  was  not  dismissed  Street. 

upon  that  principle,  as  much  as  upon  any  other ;  when  it  was  g/^y^j^y 

found,  that  the  election  could  not  be  disturbed."  the  Virgin, 

Aldekman- 

Attorney-Gmeral  v.  Newcombe  (1)  is  the  report  of  the  hearing  bury. 
of  this  suit ;  and  in  giving  judgment  Lord  Eldon  said  :  "  There 
is  an  intimation  in  Veseij  (2),  and  the  fact  is  unquestionable  upon 
Lord  HardwicJces  note  (speaking  of  it  from  recollection),  that 
his  Lordship  had  considerable  doubt,  whether,  regarding  the 
parishioners  and  inhabitants,  whoever  answer  that  description,  as 
eestuis  que  trust  of  this  rectory,  having  the  right  to  nominate  the 
curate,  that  is  a  title,  so  much  in  the  nature  of  a  charity,  that  the 
party  would  have  a  right  to  sue  in  the  name  of  the  Attorney- 
General  ;  upon  the  same  principle,  I  presume,  as  the  opinion, 
expressed  in  Attorney -General  v.  Hewer  (3) ;  where  the  Court 
said,  that,  not  being  a  free  school,  was  not  a  charity."  Later  on 
in  the  same  judgment  his  Lordship  refers  again  (4)  to  Lord 
Hardwiches  "  doubt,  whether  it  is  a  charity,  or  a  beneficial  in- 
terest, in  the  ordinary  nature  of  a  right  to  present." 

Attorney-General  v.  JSeiver  was  a  case  in  which  a  school-house 
had  been  erected  on  the  waste.  The  lord  of  the  manor  conveyed 
it  to  about  eighteen  of  the  principal  inhabitants  in  trust,  and 
to  the  intent  that  the  inhabitants  of  Clapham  might  for  ever 
have  a  school  as  of  his  gift.  This  was  held  not  to  be  a  charity — 
a  decision  which  shews  that  the  doctrine  of  trusts  for  a  public 
varying  body,  being  either  charitable  or  void  for  perpetuity, 
cannot  have  been  settled  at  that  time. 

In  the  case  before  Lord  Eldon  reference  was  made  to  a  decision 
of  the  Court  of  Exchequer  with  regard  to  Clerkenwell,  which  is 
reported  in  a  note  suh  nom.  Attorney -General  v.  Butter  (5).  It 
was  an  information  and  bill,  the  plaintiff  seeking  a  declaration 
that  the  election  might  be  established,  the  Attorney-General  by 

(1)  14  Ves.  1,  7.  (3)  2  Vern.  387. 

(2)  1  Ves.  Sen.  43.  (4)  14  Ves.  9. 

(5)  2  Kuss.  101,  n. 
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the  information  asking  to  have  it  declared  void  and  to  have  the 
future  right  of  election  settled.  Both  information  and  bill  were 
dismissed  as  to  the  election  actually  made,  but  directions  were 
given  for  the  manner  in  which  the  parish  should  proceed  to  make 
a  new  election,  which  could  hardly  have  been  proper  upon  a  bill 
without  an  information.  Attorney-General  v.  Webster  (1)  was  an 
information  to  have  it  declared  that  certain  property  of  the  parish 
of  St.  Stephen,  Coleman  Street,  was  held  upon  charitable  trusts,  it 
having  been  conveyed  from  time  to  time  to  trustees  for  the  use 
and  benefit  of  the  parish,  and  the  income  applied  in  repairs  of 
the  church,  maintenance  of  the  poor,  and  for  other  parochial 
purposes  in  aid  of  the  rates.  Sir  George  Jessel,  M.E.,  referred  to 
Attorney-General  v.  Lord  Hotham  (2)  as  an  express  authority  that 
this  was  a  charitable  trust,  but  he  continued :  no  authority  "  was 
wanted  because  it  is  impossible  for  the  defendants  to  make  out 
how  you  could  have  a  valid  trust  for  the  benefit  of  the  parish  or 
for  the  parishioners  for  ever  without  its  being  charitable ;  and  no 
suggestion  has  been  made  except  a  reference  to  that  anomalous 
line  of  cases  in  which  it  has  been  said  that  an  advowson  can  be 
so  held."  Then  his  Lordship  endeavours  to  explain  the  supposed 
anomaly  by  saying  that  in  the  case  of  an  advowson  the  parish- 
ioners get  no  individual  profit,  only  a  right  to  nominate  their 
own  vicar ;  "  and  I  think  it  is  possible,*'  he  says,  "  to  reconcile 
that  line  of  cases  on  this  theory,  that  it  is  a  mere  mode  of  select- 
ing the  charity  trustee,  because  the  man  who  performs  Divine 
service  and  administers  to  the  spiritual  wants  of  the  parish  is  in 
a  sense,  and  in  a  grand  sense,  a  trustee  for  the  parish."  This 
far-fetched  theory  reads  rather  like  the  desperate  attempts  of  a 
lawyer  to  reconcile  the  doubt  of  Lord  Hardwicke  with  the  law  as 
it  is  understood  at  this  day.  There  is  no  decision  that  an  advow- 
son is  exempt  from  the  general  law  in  this  respect.  Lord  Hard- 
wicke, if  he  ever  used  the  words  attributed  to  him  in  1  Vesey 
Sen.  did  but  express  a  doubt.  The  fuller  report  in  3  Atkyns 
makes  it  extremely  probable  that  the  report  in  Vesey  is  in  this 
respect  erroneous ;  and  that  probability  is  greatly  increased  by 
the  following  cases. 

In  Foley  v.  Attorney-General  (8)  the  curates  of  a  parish  had  for 
(1)  Law  Kep.  20  Eq.  483,  491.       (2)  T.  &  Pw  209.       (3)  7  Bro.  P.  0. 249. 
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a  long  time  past  been  appointed  by  the  parishioners.    An  infor-     KAY,  J. 
mation  and  bill  was  filed  to  establish  their  right  to  make  the  1888 
appointment,  and  a  suit  so  constituted  was  entertained,  and  pro- 
visions  for  the  future  regulation  of  the  trust  were  embodied  in  ^^qqleman^' 
the  order  of  the  House  of  Lords  in  the  nature  of  a  scheme  for  the  Street. 
regulation  of  a  charity.  St^Mary 

Again,  in  Attorney-General  v.  Scott  (1),  also  reported  under  the 
name  of  Wilson  v.  Dennison  (2),  Lord  HardivicJce  himself  enter-  bury. 
tained  an  information  to  establish  the  election  by  the  parishioners 
of  a  minister  for  the  parish  of  Leeds.  In  his  judgment  Lord 
Hardwiche  treated  it  expressly  as  a  charity,  and  said  in  so  many 
words  that  the  information  was  not  to  be  dismissed  if  the  charity 
wanted  any  direction ;  and  he  referred  to  the  case  in  the  House 
of  Lords  which  I  have  just  mentioned  in  which  he  said  he  had 
himself  been  counsel.  This  was  two  years  after  the  case  of 
Attorney-General  v.  Parker  (3),  and  it  is  hardly  conceivable  that 
he  could  have  intimated  that  it  was  not  a  charity  in  the  one  case 
and  held  that  it  was  in  the  other. 

These  authorities  are  consistent  with  the  law  laid  down  in  such 
cases  as  Attorney-General  v.  Hotham  (4),  and  the  other  cases 
referred  to  by  Lord  Selhorne,  and  with  the  judgment  of  the  House 
of  Lords  in  Goodman  v.  Mayor  of  Saltash  (5).  No  decision  to  the 
contrary  has  been  cited,  nor  has  my  research  enabled  me  to  find 
any;  and  in  spite  of  the  great  weight  to  be  attributed  to  a 
supposed  doubt  of  Lord  HardivicJce,  which  has  been  treated  with 
respectful  consideration  by  Lord  Eldon,  I  consider  myself  bound 
by  the  authorities  to  which  I  have  referred  to  follow  my  own 
opinion  by  holding  that  an  advowson  is  no  exception  from  the 
general  law  as  to  charitable  trusts,  and  that  both  these  advowsons 
are  held  in  trust  for  charity. 

As  to  the  vicarage-house,  the  case  is  quite  clear.  There  is  no 
authority  whatever  for  treating  this  as  anything  but  a  charitable 
trust. 

Then  various  questions  have  been  raised  upon  the  statute 
46  &  47  Yict.  c.  36.    It  is  argued  that  it  only  refers  to  property 

(1)  1  Ves.  Sen.  413.  (3)  1  Yes.  Sen.  43. 

(2)  Amb.  81.  (4)  T.  &  R.  209. 

(5)  7  App.  Cas.  633. 
Vol.  XXXIX.  2  L  1 
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KAY,  J.    producing  income.    But  the  words  in  sect.  5  are  "  property  or 

1888       income,"  which  are  certainly  large  enough  to  include  property 

In  re       which  does  not  produce  income  as  well  as  that  which  does.    It  is 

^^boLEMAN^'  Q-Tgued  that  the  words  in  that  section,  "  applicable  or  applied  to 

Street.     qj.  f^j.  ^j^Q  benefit  of  any  parish,"  cannot  refer  to  an  advowson 

St^Mary    ^^^^       trust  for  the  parishioners.    I  confess  I  do  not  see  why 

THE  Virgin,  ^^q^^  Those  words  would  not  be  inapt  to  describe  almshouses  so 
Alderman-  ^ 

BURY.  held,  or  a  recreation  ground,  or  a  well  or  pump.  An  advowson 
held  by  A.  in  trust  for  B.  surely  would  be  applicable  for  the 
benefit  of  B.  in  case  he  were  a  private  individual ;  and  when  B,  is 
not  a  private  individual  but  the  inhabitants  of  a  parish,  why  it 
is  less  for  their  benefit  I  am  totally  unable  to  understand.  The 
further  part  of  sect.  5  shews  that  the  Commissioners  are  to  deal 
with  "ecclesiastical  charity  property  .  .  .  originally  given  to 
...  or  for  any  spiritual  purpose  which  is  now  a  legal  purpose, 
or  for  the  benefit  of  any  spiritual  person  as  such  " — words  which 
seem  intended  to  include  such  charitable  trusts  as  these  with 
which  I  have  now  to  deal. 

The  object  of  the  statute,  as  appears  from  the  preamble,  is  to 
make  provision  not  merely  for  the  better  application  but  also  for 
the  better  management  of  the  parochial  charities  of  the  city  of 
London.  The  cases  which  I  have  mentioned  shew  the  necessity 
for  this.  Applications  have  been  made  to  the  Court  of  Chancery 
to  direct  schemes  of  management  in  the  cases  of  trusts  of  these 
City  parochial  advowsons.  The  Court  has,  as  I  have  pointed  out, 
in  some  cases  entertained  such  suits  and  directed  schemes.  A 
proceeding  of  that  kind  is  very  costly,  which  seems  to  have  been 
one  principal  reason  for  Lord  Hardwickes  refusal  so  to  interfere. 
It  is  plain  that  it  was  the  object  of  this  statute  to  provide  a 
simpler  and  less  expensive  mode  of  doing  this. 

For  these  reasons  I  am  of  opinion  that  the  trusts  in  question 
are  charitable  trusts  within  the  meaning  of  this  Act  of  Parliament, 
and  that  these  petitions  must  accordingly  be  dismissed. 

Everitt,  Q.C. : — I  ask  that  the  Petitioners  in  the  St.  Stephen's 
Case  may  be  allowed  their  costs  out  of  the  charity  funds.  It  has 
been  arranged  between  the  several  charities  affected  by  the  Act 
that  the  costs  shall  come  out  of  their  joint  estates,  these  being 
test  cases. 
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VaugJian  Hawhins,  for  the  Commissioners : — I  do  not  ask  for    KAY,  J. 
costs  against  the  Petitioners,  but  will  leave  the  question  to  the  1888 

Court.  In  re 

St.  Stephen, 

-r^        T       T  1  'xi  Coleman 

Kay,  J. : — I  will  not  encourage  persons  to  come  here  with  jstbeet. 

petitions  of  this  kind  in  the  hope  that  they  will  get  costs  out  of 

the  charity  property.   I  will  be  no  party  to  paying  out  of  charity  the  Virgin, 

property  costs  which  are  not  properly  payable  out  of  it.   I  refuse  bury^^' 

both  petitions  with  costs. 

Everitt : — I  ask  for  leave  to  appeal  under  sect.  10  of  the  Act, 
which  provides  that  the  decision  of  a  Judge  of  the  High  Court 
on  any  application  under  the  Act  shall  be  final  unless  the  Judge 
gives  a  "  special  leave  "  to  appeal. 

Kay,  J. : — I  do  not  entertain  the  least  doubt  about  the  case ; 
my  opinion  is  quite  clear  and  confident  upon  it.  The  section 
only  means  that  leave  to  appeal  may  be  given  where  the  Judge 
thinks  there  is  a  doubt  on  the  matter.  I  do  not  think  there  is 
any  doubt  at  all,  and  therefore  I  must  decline  to  grant  the  Pe- 
titioners leave  to  appeal. 

Solicitors  :  Roche  &  Son  ;  Wilson  &  Son ;  Clabon. 

a.  I.  F.  a 


2X2 
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CHITTY,J.  LAVERY  V,  PURSELL. 

1888  ' 

[1886    L.  3202.] 

Feb.  16,  21, 

22,  23.  Sale  of  Building  Materials — Interest  in  Land — Statute  of  Frauds,  ss.  4,  17 
[Bevised  Ed.  Statutes,  vol.  i.  ;pp.  175,  777]  —  Specific  Performance  — 
Damages. 

A  contract  for  the  sale  of  "  the  building  materials  "  of  a  house — with  a 
condition  that  all  materials  were  to  be  taken  down  and  cleared  off  the 
ground  within  two  months,  "  after  which  date  any  materials  then  not 
cleared  will  be  deemed  a  trespass  and  become  forfeited,  and  the  purchaser's 
right  of  access  to  the  ground  shall  absolutely  cease  " — is  a  contract  for  the 
sale  of  an  interest  in  or  concerning  land  within  sect.  4  of  the  Statute  of 
Frauds,  and  accordingly,  from  the  absence  of  any  sufficient  description  m 
the  contract  of  the  vendor,  avoided. 

Marshall  v.  Oreen  (1)  considered  and  distinguished. 

Jleld,  also,  that  the  jurisdiction  to  give  damages  in  substitution  for,  or 
in  addition  to  specific  performance,  has  not  been  extended  to  cases  where 
specific  performance  could  not  possibly  have  been  directed;  and,  accord- 
ingly, the  contract,  having,  from  lapse  of  time,  become  at  the  hearing 
incapable  of  specific  performance,  the  equitable  doctrine  of  part  per- 
formance (as  avoiding  the  operation  of  the  Statute  of  Frauds)  did  not 
enable  the  Plaintiff  to  obtain  relief  in  damages. 

Action. 

On  the  11th  of  November,  1886,  a  sale  by  auction  took  place 
by  direction  of  the  Defendant  Pursell  of  property  described  in 
the  printed  particulars  as  "  the  valuable  building  materials  of  the 
spacious  premises  in  Milh  Street,  Cheapside,"  formerly  the  City  of 
London  School,  and  afterwards  the  Constitutional  Cluh,  "  com- 
prising the  sound  brick  and  stone  work,  stout  timber,  joists^ 
partitions  and  rafters ;  flooring  and  joinery ;  baths  and  lavatory 
fittings,  cupboards,  lifts,  ranges,  stoves,  gas  and  water  piping; 
stone  staircase,  York  paving  and  real  paving  tiles,  roofing  slates, 
and  many  tons  of  lead."  The  conditions  of  sale,  so  far  as  i& 
material,  were  as  follows  : — 

"  (2.)  The  purchase-money  to  be  paid,  and  contract  signed,  on 
the  fall  of  the  hammer,  and  possession  of  the  premises  to  be  then 
given  to  the  purchaser  for  the  purpose  only  of  taking  down  and 
removing  the  materials. 

(1)  1  C.  P.  D.  35. 
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"(3.)  The  materials  to  be  taken  down  and  cleared  off  the  ground  CHITTY, 
on  or  before  the  11th  of  January  next,  after  which  date  any  1888 
materials  then  not  cleared  will  be  deemed  a  trespass  and  become  lat^y 
forfeited,  and  the  purchaser's  right  of  access  to  the  ground  shall 
absolutely  cease." 

(8.)  The  pulling  down  and  removal  of  the  materials  shall  be 
■done  under  the  direction  of  the  vendor's  architects. 

(9.)  On  non-compliance  by  the  purchaser  with  the  above  con- 
ditions, or  breach  of  or  non-performance  of  all  or  any  of  them, 
the  contract  for  sale  shall  be  annulled,  and  the  purchase-money 
shall  be  absolutely  forfeited  to  the  vendor." 

"  (12.)  The  vendor  reserves  right  of  access  to  the  premises  at 
all  times  for  himself,  and  his  surveyors  and  workmen." 

At  the  auction  the  Plaintiff,  by  his  agent  Tomhins,  bid  £565, 
at  which  price  the  property  was  knocked  down  to  him  by  the 
Defendant  Notley,  the  auctioneer.  Tomhins  thereupon  signed  and 
filled  in  the  contract,  which  was  indorsed  in  blank  upon  the 
particulars  and  conditions  of  sale,  as  follows : — 

"I  [jR.  B.  Laverij]  of  [88,  Bishopsgate  Street,  E.C.^  do  hereby 
acknowledge  to  have  purchased  by  auction  this  11th  of  Novem- 
ber, 1886,  the  materials  of  the  premises  described  in  the  within 
particulars  at  the  price  of  [£565]  subject  to  the  above  conditions 
of  sale,  which  I  agree  to  abide  by  in  every  respect. 

Charles  Tomhins, 

Architect, 
for  B.  B.  Lavery,  Bishopsgate  Street, 
80,  Cornhill,  E.Cr 

Notley,  the  auctioneer,  added :  "  As  auctioneer  I  confirm  this 
sale  on  behalf  of  the  vendor,  and  acknowledge  the  receipt  of  the 
purchase-money,  £565. 

"  Dated  11th  of  November,  1886." 

It  appeared,  however,  from  the  evidence  that  as  a  matter  of  fact 
the  whole  £565  was  not  paid  in  accordance  with  the  second  con- 
dition of  sale,  but  that  Tomhins,  the  Plaintiff's  agent,  paid  to 
Notley  at  his  office  the  sum  of  £100,  for  which  Notley  signed  a 
receipt  prepared  by  his  clerk.  This  receipt  acknowledged  the 
receipt  of  £100  from  Lavery  "  as  a  deposit  on  the  purchase  of 
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CHITTY,  J.  building  materials,  City  of  London  Schools,  Milk  Street,  Cheapside, 
1888       for  £565,"  with  a  note  in  margin  initialed  by  Notley  :  "  Deposit 
Layeky    £100,  balance  to  pay  £465." 

PuKSELL       Negotiations  were  subsequently  carried  on  between  Notley  and 

  Tomkins  for  the  purchase  by  the  Plaintiff,  or  for  a  lease  to  him, 

of  the  buildings  and  site,  in  the  course  of  which  the  Plaintiff 
claimed  an  extension  of  the  time  within  which,  pursuant  to  the 
conditions  of  sale,  the  building  materials  were  to  be  removed. 
This  claim  was  not  conceded  and  the  negotiations  came  to 
nothing,  and  in  December,  1887,  were  finally  abandoned.  In 
the  meantime  one  Slugg,  who  had  been  employed  and  paid  8a.  Qd, 
a  week  by  Pursell  to  act  as  caretaker  of  the  premises,  was  taken 
into  the  employ  of  the  Plaintiff  and  paid  by  him  13s.  6d.  a  week 
to  take  care  of  the  premises,  possession  of  which,  as  the  Plaintiff 
alleged,  had  been  delivered  to  him  by  Fursell  or  his  agent  Notley 
in  part  performance  of  the  contract,  but  this  was  denied  on 
behalf  of  the  Defendants. 

On  the  17th  of  December  Notley,  by  direction  of  Pursell,  wrote 
to  the  Plaintiff  informing  him  that  the  agreement  for  the  pur- 
chase of  the  building  materials  must  be  considered  as  at  an  end, 
and  returning  him  the  £100  which  had  been  paid  as  deposit. 
The  Plaintiff  had  since  been  excluded  from  the  premises,  and 
was  not  allowed  to  remove  the  building  materials. 

On  the  23rd  of  December,  1886,  the  Plaintiff  commenced  this 
action  against  Pursell  and  Notley  claiming  specific  performance 
of  the  agreement  of  the  17th  of  November,  1886  ;  an  injunction 
to  restrain  the  Defendants  from  preventing  him  from  removing 
the  building  materials,  and  to  restrain  Pursell  from  himself 
removing,  dealing  with,  or  otherwise  disposing  of  them  ;  or,  alter- 
natively, damag  es  against  Pursell,  and  damages  against  Notley  for 
breach  of  his  contract  that  he  was  authorized  by  Pursell  to  enter 
into  the  agreement  and  to  receive  the  £100  only  by  way  of 
deposit  in  part  payment  of  the  purchase-money. 

It  was  alleged  by  the  Plaintiff  that  the  building  materials 
were  of  great  value  to  him ;  that  he  had  incurred  expense  in 
employing  and  paying  Slugg  as  caretaker,  and  in  employing 
workmen  to  pull  down  and  remove  the  materials.  He  also  relied 
on  part  performance  on  the  part  of  Pursell,  or  Notley  on  his  behalf. 
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in  giving  up  possession  of  the  building  by  delivering  of  the  keys  CHITTY,  J. 
to  Tomhins  (agent  of  the  Plaintiff)  on  the  12th  of  November.  1888 
Evidence,  the  result  of  which  is  stated  in  the  judgment,  was  Lavery 
given  on  both  sides  at  the  hearing  on  the  questions  of  fact,  viz.,  p^rsell 

the  authority  of  Notleij  to  waive  the  second  condition  of  sale,  and   

accept  £100  on  signature  of  the  contract  in  lieu  of  the  full 
purchase-money ;  and  the  fact  of  part  performance  by  delivering 
and  taking  possession  of  the  premises. 

The  questions  of  law  argued  were  whether  there  was  any  bind- 
ing contract  between  the  parties,  and  if  so,  whether  it  was  a 
contract  within  sect.  4  or  sect.  17  of  the  Statute  of  Frauds ;  and 
then  whether  the  Plaintiff  was  entitled  to  relief  in  damages  in 
lieu  of  specific  performance. 

Sir  A.  Watson,  Q.C.,  and  D.  L.  Alexander,  for  the  Plaintiff : — 

Although  from  the  lapse  of  time  the  contract  cannot  now  be 
specifically  performed,  the  Plaintiff  is  entitled  to  alternative 
relief  in  damages,  on  the  ground  that  there  was  a  valid  binding 
contract,  of  which  specific  performance  could  have  been  directed  ; 
and  damages,  for  the  injury  sustained  by  the  loss  of  the  bargain 
through  the  caprice  or  mala  fides  of  the  Defendant  may  still 
be  given  in  lieu  of  specific  performance.  The  Defendant  Notletj 
had  authority  from  the  Defendant  Pursell,  as  his  authorized 
agent,  to  depart  from  the  conditions  of  sale  by  accepting  a  de- 
posit in  lieu  of  the  full  amount  of  purchase-money,  and  to  bind 
him  to  the  contract  entered  into  on  that  footing.  If  Notley  had 
not  that  authority  then  he  is  liable  to  the  Plaintiff  for  the 
damages  occasioned  by  his  misrepresentation  :  Warloiv  v.  Harri- 
son (1).  The  contract  being  for  the  sale  of  building  materials 
only  with  a  view  to  their  severance  and  removal  from  the  land 
as  chattels,  there  was  not  any  "  contract  or  sale  of  lands  or 
any  interest  in  or  concerning  them,"  so  as  to  bring  the  case 
within  sect.  4  of  the  Statute  of  Frauds :  Marshall  v.  Green  (2) ; 
Smith  V.  Surman  (3).  If  not  within  sect.  4  then  the  case  falls 
within  sect.  17  as  a  contract  for  the  sale  of  "  goods,  wares,  and 
merchandise  " ;  and  in  that  case  no  memorandum  in  writing  i^ 

(1)  1  E.  &  E.  295.  (2)  1  C.  P.  D.  35,  42. 

(3)  9  B.  &  C.  561. 
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CHITTY,  J.  necessary,  as  the  contract  is  sufficiently  evidenced  by  acceptance 
1888       and  receipt  of  a  part  of  the  goods  sold,  and  also  by  payment  and 
Laveey    acceptance  of  £100,  part  of  the  purchase-money :  Marshall  v. 
^-        Green  (1).    But  if  it  be  held  that  sect.  4  and  not  sect.  17  applies, 

J:  URSELL. 

  then  we  rely  on  part  performance  as  taking  the  case  out  of  the 

statute. 

Bonier^  Q.C.,  and  Hatfield  Green,  for  Pursell : — 

There  was  no  binding  contract  between  the  parties,  as  the 
conditions  of  sale,  which  required  payment  of  the  whole  of  the 
purchase-money  "  on  the  fall  of  the  hammer,"  were  not  complied 
with,  and  Notley  is  not  shewn  to  have  had  any  authority  from 
Pursell  to  waive  the  condition,  and  accept  a  deposit  in  lieu  of  the 
full  purchase-money.  But  if  any  contract  was  entered  into  it 
was  a  contract  for  the  purchase  of  a  house,  which  is  an  interest  in 
or  concerning  land  within  sect.  4  of  the  Statute  of  Frauds :  see 
Barfs  Vendors  and  Purchasers  (2) ;  and  in  that  case  the  contract 
is  invalid,  and  cannot  be  enforced,  Crosby  v.  Wadsworth  (3), 
from  the  absence  of  any  sufficient  identification  of  the  vendor  in 
the  contract,  which  does  not  in  any  way  name  Pursell,  but  con- 
tains a  mere  confirmation  by  Notley,  as  agent  "  on  behalf  of  the 
vendor":  Jarrett  v.  Hunter  (4:) ;  Bossiter  v.  Miller  (5).  Even 
assuming  the  existence  of  any  agreement  of  which  specific  per- 
formance could  have  been  originally  decreed  on  the  ground  of 
part  performance,  there  is  no  jurisdiction  to  give  damages  when, 
at  the  hearing,  specific  performance  has,  admittedly,  become 
impossible  :  In  re  Northumherland  Avenue  Hotel  Comjpany  (6). 

MacSwinney,  for  the  Defendant  Notley,  supported  the  argument 
of  the  Defendant  Pursell,  and  referred  to  Child  v.  Stenning  (7). 

Sir  A.  Watson,  in  reply. 


Chitty,  J.  (after  stating  that  upon  the  result  of  the  evidence 
he  held  that  Notley  had  authority  from  Pursell  to  waive  the  con- 

(1)  1  C.  P.  D.  35.  (5)  3  App.  Gas.  1124,  1141. 

(2)  eth  Ed.  p  234.  (6)  33  Ch.  D.  16, 18 ;  2  Times  L.  K. 

(3)  6  East,  602.  210. 

(4)  34  Ch.  D.  182.  (7)  5  Ch.  D.  695. 
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ditions  of  sale  to  tlie  extent  of  accepting  the  lesser  sum  of  £100  CHITTY, 
by  way  of  deposit  in  lieu  of  the  full  amount  of  the  purchase-  1888 
money  ;  that  a  contract  in  point  of  fact  had  been  established ;  Laveey 
and  that  possession  was  given  under  the  contract,  inasmuch  as 
Slugg,  the  caretaker,  remained  on  the  premises  with  the  consent 
of  Notleg,  and,  therefore,  as  Notley  had  authority,  with  the  con- 
sent oiPursell,  the  vendor,  as  the  agent  of  Plaintiff,  the  purchaser, 
proceeded)  : — 

I  now  come  to  the  serious  question  of  law,  whether  this  con- 
tract falls  within  sect.  4  of  the  Statute  of  Frauds^  as  the  Defendants 
contend,  or  within  sect.  17,  as  the  Plaintiff  contends.  Now, 
unquestionably  sect.  4  of  the  Statute  of  Frauds  has  been  often 
considered  by  the  Courts,  and  I  do  not  think  I  am  wrong  in 
saying  that,  in  part,  the  section  itself  has  been  embedded  in  the 
decisions.  But  it  is  useful  from  time  to  time  to  refer  back  to  the 
statute ;  and  the  words  of  sect.  4,  so  far  as  is  material,  are,  "  any 
contract  or  sale  of  land,  tenements,  or  hereditaments,  or  any 
interest  in  or  concerning  them.'*  Now  the  Legislature  evidently 
thought  in  framing  that  4th  section  that  there  were  some  con- 
tracts of  so  important  a  nature  that  it  was  not  right  to  leave  them 
to  depend  on  the  slippery  testimony  of  men's  memories,  and 
therefore  that  there  should  be  some  note  or  writing  which  should 
be  preserved  to  authenticate  the  contract ;  and  contracts  of  this 
class,  that  is,  of  the  class  as  to  which  I  read  the  words,  are  within 
those  which  in  the  view  of  the  Legislature  required  either  a 
contract  in  writing  signed  by  the  parties  to  it,  or  some  note  or 
memorandum. 

What  is  this  contract  ?  On  the  one  side  it  is  said  to  be  a  con- 
tract merely  for  the  sale  of  bricks  and  mortar  and  stone  and 
building  materials ;  on  the  other  side  that  it  is  the  sale  of  a 
standing  house,  but  a  standing  house  which  is  not  to  be  retained 
as  a  standing  house  by  the  purchaser,  but  one  which,  standing  at 
the  time,  is  to  be  pulled  down.  Quite  apart  from  authority,  it 
would  strike  any  lawyer,  first  of  all,  that  the  house,  which  is 
standing  on  the  land,  is  a  tenement  or  hereditament.  I  see  no 
escape  from  it.  This  house  happens  to  be  a  very  large  and 
important  house,  and  it  does  seem  strange  at  first  sight  that  the 
Legislature  should  protect  me  if  I  sell  my  house  as  a  thing 
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CHITTY,  J.  standing  and  not  to  be  taken  away,  and  should  require  that  there 
1888       should  be  a  note  or  memorandum  of  that  contract :  but  that  if  I 
Lavery     sell  my  house  which  is  now  standing,  and  which  is  to  be  pulled 
Purse LL     clown  over  my  head  by  somebody  else,  that  that  should  be  con- 

  sidered  a  less  important  contract,  and  that  no  writing  should  be 

required.  The  thing  sold,  as  it  stands  at  the  moment,  is  a  here- 
ditament. It  is  said  that  there  is  no  interest  in  a  hereditament, 
but  then  that  is  answered,  if  I  am  right,  in  saying  that  the  stand- 
ing house  is  a  hereditament.  Then  it  is  said  that  there  is  no 
interest  in  the  soil.  That  is  true  in  this  sense,  and  in  this  sense 
only,  that  there  is  no  permanent  interest.  But  in  this  contract, 
and  in  fact  in  every  contract  of  this' kind,  there  must  be,  and  is 
here,  a  right  to  go  in  and  hold  for  the  purpose  of  pulling  down ;  and 
that  again  seems  to  be  an  interest  in  the  hereditament  or  tene- 
ment. I  am  now  speaking  quite  apart  from  decision.  How  can 
this  question  be  answered,  taking  the  language  of  the  4th  section 
except  that  this  is  a  contract  concerning  a  hereditament  ? 

Then  it  is  said  that  there  is  a  distinction,  and  that  the  intention 
of  the  parties  was  to  treat  the  house  as  a  chattel  and  so  bring  it 
within  the  17th  section.  I  can  understand  that,  without  any 
difficulty,  where  the  owner  of  the  house  is  to  pull  his  own  house 
down ;  but  I  have  the  greatest  difficulty  in  following  the  argument 
where  the  purchaser  is  to  pull  the  house  down.  Indeed  there  is,  as 
it  appears  to  me,  under  this  contract,  first,  a  contract  concerning  a 
hereditament,  and,  from  the  very  nature  of  the  thing  and  the  time 
which  must  be  occupied  in  pulling  down  these  materials  (from  the 
11th  of  ISTovember  to  the  11th  of  January  upon  the  contract,  and 
which  upon  the  evidence  is  about  a  reasonable  time  for  so  doing), 
accompanied,  as  it  seems  to  me,  with  an  interest  in  the  way  of 
licence  or  possession,  which  again  brings  it  within  the  scope  of 
the  words  of  the  4th  section.  The  contract  itself  speaks,  as  I 
have  already  said,  in  the  second  clause,  of  possession ;  and  that 
is  the  language  the  parties  have  used.  Of  course  on  reading  the 
whole  contract,  I  might  see  that  it  is  not  possession  simply  in 
point  of  law,  but  something  less  ;  but  on  reading  this  contract  I 
think  possession  expresses  what  the  parties  meant — namely,  it  is 
to  be  possession,  although  it  is  for  a  limited  purpose :  it  is  posses- 
sion for  the  purpose  of  taking  down  and  removing  the  materials. 
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The  vendor  seems  to  consider  himself,  according  to  these  terms,  CHITTY,  J. 
to  be  out  of  possession,  because  by  the  12th  condition  he  reserved  1888 
a  right  of  access.    It  is  not  necessary  to  go  very  minutely  into  lavery 
this  point,  but  I  think  that  the  contract  does  purport  to  confer  p^esell 

on  the  purchaser  the  right  to  be  there  for  the  purpose  of  taking   

down  and  removing  the  materials,  and  does  give  him  either  a 
complete  or  a  qualified  possession  ;  but  still  a  possession  of  the 
soil  itself — of  the  land,  tenements  and  hereditaments ;  certainly 
of  the  whole  of  the  house.  That  being  so,  if  the  question  was 
free  from  authority,  I  should  have  thought  that  this  case  fell 
within  the  statute.  Of  course  I  am  not  forgetting  the  mode  in 
which  the  property  is  sold.  It  is  sold  as  building  materials,  and 
if  the  intention  of  the  parties  prevailed  it  might  mean  that  it  is 
sold  as  a  chattel,  but  the  point  still  is  that  it  is  not  a  chattel  at 
the  time  of  the  sale  ;  and  the  Statute  of  Frauds,  so  far  as  I  can 
see,  does  not  enable  parties  to  say,  "  We  will  agree  to  treat  this 
thing  as  a  chattel,"  when  in  point  of  law  it  is  a  hereditament. 

Now  the  authority  upon  which  the  Plaintiff  relied  is  Marshall 
V.  Green  (1).  In  that  case  the  subject-matter  of  the  contract  was 
standing  trees,  fit  to  be  cut  as  timber.  The  intention  of  the 
parties  unquestionably  was  to  sell  and  buy  as  timber.  There  was 
no  stipulation  there  in  regard  to  possession,  but  it  was  a  part  of 
the  terms  of  the  contract  that  the  purchaser  should  cut,  and  of 
course  part  of  the  terms  of  the  contract  that  he  should  enter  for 
that  purpose.  On  the  facts  it  appeared  that  six  trees  had  been 
cut  down  by  the  defendant,  who  was  sued  for  the  wrongful  acts 
of  cutting  down  the  trees.  The  substantial  question  was  whether 
the  defendant  was  a  trespasser  and  wrongdoer  in  cutting  the 
trees,  and  that  depended  upon  whether  he  had  an  enforceable 
contract  to  cut  the  trees.  He  had  cut  six  trees,  and  then  a  notice 
was  given  to  him  by  the  owner  of  the  trees  to  cut  no  more. 
After  that  he  entered  and  still  cut,  and  the  question  was  as  to 
his  l^liability  in  respect  of  those  trees.  Sir  Arthur  Watson  in 
arguing  this  case  spoke  of  a  revocable  licence,  but  the  Common 
Pleas  Division  appeared  to  consider  that  this  was  not  a  revocable 
license,  because  they  held  that  he  was  justified  in  cutting  the 
trees  notwithstanding  the  notice.  Then  the  trees  being  standing 

(1)  1  C.  P.  D.  35. 
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CHITTY,  J.  trees  to  be  cut  by  the  purchaser,  the  Court  held  that  it  was 
1888  not  within  the  4th  section.  Of  course  I  am  bound  by  the  de- 
Lavery  cision  itself,  and  I  am  bound  by  any  principle  of  law  that  is 
necessary  to  the  decision,  but  I  am  not  bound  by  the  decision 
beyond  that.  Now  the  Court  appears  to  have  considered  that 
there  was  no  interest  in  the  land.  I  agree  that  it  was  a  point, 
if  I  may  say  so  with  great  respect,  that  required  a  good  deal  of 
attention,  whether  a  standing  tree  is  a  chattel  or  can  be  made 
by  any  acts  of  the  parties  a  chattel.  It  is  a  hereditament  at 
the  time  when  the  contract  is  made.  It  is  just  as  much  a  here- 
ditament in  point  of  law  as  a  house  which  is  standing  on  the 
land  and  just  as  much  so  as  the  mines  which  are  underneath.  I 
only  speak  now  as  a  real  property  lawyer.  I  am  bound  of  course 
by  the  English  law  to  say  that  a  tree  is  not  a  chattel.  Indeed  if 
a  man  were  indicted  for  larceny  of  a  tree  the  indictment  would 
be  quashed.  I  feel  a  little  difficulty  in  following  that  reasoning, 
which,  for  the  purposes  of  sect.  4,  through  the  intention  of  the 
parties,  changes  the  nature  of  the  property  from  realty  to  per- 
sonalty, but  I  make  these  observations  merely  for  the  purpose  of 
endeavouring  to  get  at  the  principle  on  which  the  decision  turns 
and  not  for  the  purpose  of  making  any  unnecessary  comments  on 
what  was  said.  The  Lord  Chief  Justice  says,  and  I  thoroughly 
agree  with  him,  that  it  is  difficult,  if  not  impossible,  to  reconcile 
all  the  authorities  in  these  matters.  He  mentions  the  cases  which 
referred  to  the  fructus  naturales  and  the  fructus  industriales,  which 
have  no  doubt  given  rise  to  a  considerable  difference  of  opinion, 
and  he  quotes  the  well-known  passage  in  Williams'  Saunders  (1), 
(Duppa  V.  Mayo),  where  it  was  said  that  where  the  parties  agree 
that  the  thing  sold  shall  be  immediately  withdrawn  from  the 
land,  the  land  is  to  be  considered  as  a  mere  warehouse  of  the 
thing  sold,  the  contract  is  for  goods.  I  pause  for  one  moment  to 
say  that  I  am  always  myself  afraid  in  dealing  with  propositions  of 
law  to  use  metaphors.  They  are  very  often  very  convenient,  but 
if  pressed  too  far  they  often  lead  to  erroneous  conclusions.  Taking 
this  statement,  could  the  land  in  the  case  before  me  be  considered 
as  the  warehouse  for  the  building  ?  Why  certainly  not.  Such 
a  contention  as  that,  on  the  mere  statement  of  it,  would  be  one 

(1)  Vol.  i.  p.  395. 
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which  could  not  be  permitted  in  a  Court  of  Justice.    I  say  that  CHITTY,  J. 
merely  to  follow  the  reasoning,  but  when  the  case  is  examined  as  1888 
a  whole  it  will  be  seen  that  the  judgment  turned  upon  this?  Lavery 
that  they  considered  that  as  the  trees  were  to  be  cut  down  as  pursell. 
soon  as  possible,  and  were  almost  immediately  cut  down,  the 
thing  sold  was  a  chattel.    A  point  was  taken  with  reference  to 
the  statement  by  Lord  Justice  Brett  (1) :  "  With  respect  to  the 
first  point,  when  the  subject-matter  of  the  contract  is  something 
affixed  to  land,  the  question  is  whether  the  contract  is  intended 
to  be  for  the  purchase  of  the  thing  affixed  only,  or  of  an  in- 
terest in  the  land  as  well  as  the  thing  affixed."    I  think  upon 
that,  that  the  Lord  Justice  did  not  intend  to  draw  any  such  dis- 
tinction as  to  the  word  commented  on — that  the  tree  was  affixed 
or  was  a  fixture.    I  can  see  nothing  in  the  argument  founded  on 
that  proposition.   The  true  basis  of  his  judgment  is,  I  think,  to  be 
found  in  the  same  page,  where  he  says  :  "  the  contract  is  not  for 
an  interest  in  the  land,  but  relates  solely  to  the  thing  sold  itself." 

Though  that  case  may  be  open  hereafter  to  further  considera- 
tion, of  course  I  cannot  reconsider  it,  nor  can  I  differ  from  it. 
It  is  evident  that  if  that  view  is  right,  which  I  will  assume  it  to  be, 
a  line  must  be  drawn  somewhere,  because,  if  this  principle  were 
carried  to  the  full  extent,  there  being  no  distinction  between  the 
timber  on  the  land  in  point  of  law  and  the  mines,  then  it  would 
have  to  be  said,  following  out  what  the  Plaintiff  says  was  the 
principle  of  this  decision,  that  a  contract  for  all  the  coal  or  mine- 
rals under  a  man's  land,  with  a  license  to  enter  and  get  it,  is  not 
within  sect.  4.  Some  explanation  why  that  should  be  was  at- 
tempted to  be  given  by  Plaintiff's  counsel,  but  without  success. 
The  answer  perhaps  is,  that  Courts  of  Justice  ought  not  to  be 
puzzled  by  such  old  scholastic  questions  as  to  where  a  horse's 
tail  begins  and  where  it  ceases.  You  are  obliged  to  say,  "  This 
is  a  horse's  tail,"  at  some  time.  What  I  say  is  that  I  must  draw 
the  line  at  this  case,  because  on  the  facts  it  is  quite  different,  or 
materially  different,  from  Marshall  v.  Green,  (2),  and  I  leave  that 
case  as  it  stands  on  its  own  footing,  and  must  hold  that  this 
case  comes  within  the  4th  section. 

Then  there  are  some  more  matters  to  be  disposed  of.    It  is  said 
(1)  1  C.  P.  D.  42.  (2)  1  C.  P.  D.  35. 
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OHITTY,  J.  that  if  it  was  within  sect.  4  there  would  be  part  performance,  and 
1888       consequently  that  the  Plaintiff  is  entitled  to  succeed.  Perhaps 
Lavery     I  should  interpose  that  being  within  sect.  4  the  Plaintiff  cannot 
Pdesell.    succeed  on  the  ground  that  he  has  some  note  or  memorandum 
within  that  section,  because  the  decisions  now  have  established 
that  a  description  of  the  vendor  as  "  vendor  "  is  insufficient ;  and 
it  is  not  open  to  me  even  to  treat  that  as  a  question  of  argument. 
It  is  established  law  that  the  absence  from  the  note  or  writing 
— the  receipt  or  the  like — of  any  description  of  the  vendor, 
although  the  term  "  vendor  "  may  be  found  in  some  part  of  the 
document,  is  quite  fatal  on  that  point  to  the  Plaintiff's  claim. 

Now  this  question  of  part  performance  resolves  itself  into  this. 
Part  performance  was  an  equitable  doctrine,  and,  putting  it 
shortly,  where  there  was  performance  under  the  contract  it  took 
the  case  out  of  the  statute,  but  it  was  an  equitable  doctrine 
applied  by  the  Courts  of  Equity,  and  it  was  applied  in  those  cases 
where  the  Court  would  grant  specific  performance,  for  instance 
the  case  of  a  sale  of  land,  but  if,  before  the  Judicature  Act,  the 
Court  dismissed  the  bill  because  it  was  not  a  case  for  specific 
performance,  a  Court  of  Law,  when  asked  to  give  damages,  the 
contract  not  being  within  the  4th  section,  had  no  alternative  but 
to  refuse  and  to  give  judgment  for  the  defendant  in  the  action. 
But  since  the  various  amendments  which  have  taken  place  in  the 
law  with  regard  to  equitable  doctrines,  it  has  never  been  decided, 
so  far  as  I  am  aware,  that  the  equitable  doctrine  of  part  perfor- 
mance can  be  made  use  of  for  the  purpose  of  obtaining  damages 
on  a  contract  at  law.  I  considered  the  question  carefully  in  In 
re  NortJiumherland  Avenue  Hotel  Company,  and  that  went  to  the 
Court  of  Appeal  (1).  There  it  was  impossible  to  give  specific 
performance,  because  the  subject-matter  of  the  contract  had  come 
to  an  end ;  the  Metropolitan  Board  of  Works  had  entered,  and 
the  claimant — it  was  in  a  winding-up — could  not  claim  specific 
performance.  It  was  in  that  case  argued  strenuously  on  behalf  of 
the  claimant  that  he  was  still  entitled  to  obtain  damages,  and  I 
held  that  he  was  not  (although  there  had  been  part  performance 
by  entry),  and  my  decision  was,  as  I  understand,  affirmed  by  the 
Court  of  Appeal. 

(1)  33  Ch.  D.  16,  18;  2  Times  L.  R.  210. 


VOL.  XXXIX.] 


CHANCERY  DIVISION. 


519 


The  result  is  that  I  adhere  to  that,  and  I  point  out  that  in  this  CHITTY,  J. 
case  when  the  writ  was  issued  it  was  impossible  to  give  specific  1888 
performance.    It  was  suggested  that  after  Lord  Cairns  Act  the  Lavery 
Court  of  Equity  could  give  damages  in  lieu  of  speciiSc  perfor-  p^trsell. 

mance.    Yes,  but  it  must  be  in  a  case  where  specific  performance   

could  have  been  given.  It  was  a  substitute  for  specific  perfor- 
mance. It  did  not  give  the  old  Court  of  Chancery  a  general 
jurisdiction  to  give  damages  whenever  it  thought  fit,  it  was  only 
in  that  kind  of  case  where  specific  performance  would  have  been 
the  right  decree  and  there  were  reasons  why  it  would  be  better  to 
substitute  damages,  but  that  could  not  apply  to  a  case  where  you 
could  not  have  given  specific  performance.  As  is  well  known, 
the  Court  of  Chancery  would  not  grant  specific  performance  of 
an  agreement  for  a  holding  for  a  year,  the  reason  being  that  it 
was  one  of  those  matters  which  were  best  dealt  with  by  damages, 
and  another  being  the  practical  reason  that  you  could  not  get 
your  suit  heard  and  obtain  a  decree  within  a  year  in  ordinary 
course.  In  this  case  it  is  quite  plain  that  the  11th  of  January 
was  the  extreme  day  on  which  Mr.  Lavery ,  the  purchaser,  could 
have  remained  on  the  property  for  the  purpose  of  pulling  down 
and  removing.  JSTo  motion  was  made,  and,  as  I  have  said,  quite 
rightly,  for  no  relief  of  any  sort  could  have  been  obtained  on 
motion.  The  11th  of  January,  1887,  has  long  since  passed,  and 
when  this  case  was  opened,  it  was  opened,  very  properly,  as  a  case 
for  damages  and  not  for  specific  performance.  It  would  have 
been  impossible  to  grant  specific  performance  in  this  case,  and 
that  being  so,  it  appears  to  me  that  the  Plaintiff  cannot  recover 
any  damages. 

Solicitors  :  H.  Montagu;  V,  L  Chamherlain ;  T,  G.  BuUen, 

F.  a.  A.  W. 
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BAKEK  V.  HEDGECOCK. 
[1888.   B.  2309.] 

Agreement  in  restraint  of  Trade. 

Agreement  by  B. — on  entering  for  a  term  of  three  years  the  service  of 
a  tailor — not  to  enter  the  service  or  employ  of  any  other  person  or  enter 
into  any  engagement  or  be  concerned  or  interested  in  carrying  on  either 
on  his  own  account  or  otherwise,  "  any  business  whatsoever  within  the 

distance  of  one  mile  from          during  the  continuance  of  the  said  term 

or  afterwards  during  the  further  period  of  two  years,"  without  A.''s  consent 
in  writing. 

On  motion  by  A.  to  restrain  B.  from  setting  up  as  a  tailor  within  the 
prescribed  limit  in  breach  of  the  agreement : — 

Eeld^  that  the  agreement  was  void,  and  that  effect  could  not  be  given 
it  by  rejecting  the  general  restraint,  and  limiting  the  agreement  for  the 
purposes  of  the  action  to  carrying  on  the  business  of  a  tailor  thereby 
sought  to  be  restrained. 

Motion  for  an  injunction  to  restrain  Defendant  from  being 
concerned  in  or  carrying  on  either  on  his  own  account  or  other- 
wise the  business  of  a  tailor  within  the  distance  of  one  mile  of 
61,  High  Holborn,  until  trial  of  the  action  or  further  notice. 

Plaintiff  carried  on  business  as  a  tailor  at  61,  High  Holhorn, 
and  in  January,  1886,  Defendant  entered  his  employ  as  foreman 
cutter  and  general  superintendent. 

An  agreement  dated  the  23rd  of  January,  1886,  was  executed, 
by  which  Defendant  agreed  to  serve  the  Plaintiff  at  a  salary  of 
£5  per  week  for  three  years  from  the  25th  of  January,  1886,  if 
Plaintiff  should  so  long  require  him,  "  and  also  not  to  leave  the 
service  of  Plaintiff  or  enter  the  service  or  employ  of  any  other 
person  or  enter  into  any  engagement  or  be  concerned  or  interested 
in  carrying  on,  either  on  his  own  account  or  otherwise,  any  busi- 
ness whatsoever  within  the  distance  of  one  mile  of  61,  High 
Holborn,  or  any  other  place  of  business  of  the  said  employer 
which  he  now  or  hereafter  may  have,  during  the  continuance  of 
the  said  term  or  afterwards  during  the  further  period  of  two  years, 
without  the  Plaintiff's  written  consent  first  had  and  obtained." 

The  agreement  also  contained  a  proviso  that  the  employer 


CHITTY,  J. 

1888 
May  29. 
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might  determine  the  service  thereby  created,  without  prejudice  CHITTY,  J. 
to  the  servant's  agreement  not  to  be  employed  by  any  other  1888 
person  and  not  to  carry  on  business  on  his  own  account  therein-  Baker 
before  mentioned,  by  giving  him  one  week's  previous  notice  in  hedgecock 
writing  for  that  purpose.   

A  quarrel  took  place,  and  on  the  20th  of  April  last  Plaintiff, 
pursuant  to  the  terms  of  the  agreement,  gave  Defendant  written 
notice  determining  the  employment.  Since  this  determination 
of  the  employment  Defendant  without  Plaintiff's  written  consent 
had  set  up  in  business  as  a  tailor  at  15,  Featherstone  Building 
Holhorn,  within  100  yards  of  61,  High  Holborn. 

In  restraint  of  such  business  as  a  breach  of  Defendant's  covenant 
the  present  action  was  brought,  and  Plaintiff  now  moved  for  an 
injunction. 

Stokes,  in  support  of  the  motion  : — 

It  may  be  objected  that  the  covenant,  being  in  restraint  of 
"  any  business  whatever,"  is  so  wide  as  to  be  unreasonable  and 
therefore  incapable  of  being  enforced ;  but  we  ask  the  Court  to 
treat  the  covenant  as  divisible,  and  to  enforce  it  to  the  extent  to 
which  it  is  reasonable,  while  declining  to  enforce  such  part  of  it 
as  is  unreasonable :  Baines  v.  Geary  (1) ;  Price  v.  Green  (2)  ; 
Nicholls  V.  Stretton  (3)  ;  Pickering  v.  Ilf  racomhe  Bailway  Com- 
2)any  (4). 

Plaintiff  by  his  motion  seeks  only  to  restrain  the  carrying  on 
by  Defendant  of  the  particular  business  of  a  tailor,  and  it  is  sub- 
mitted that  the  right  to  this  relief  is  not  prejudiced  by  the  fact 
that  the  restraint  is  general,  and  applies  to  all  business  whatso- 
ever. 

Vernon  B.  Smith,  contra  : — 

The  covenant,  inasmuch  as  it  prohibits  the  Defendant  from 
carrying  on  either  on  his  own  account  or  otherwise  "  any  trade  or 
business  whatever,"  is  unreasonable  and  will  not  be  enforced: 
Hilton  V.  Eckersley  (5)  ;  Ward  v.  Byrne  (6). 

(1)  35  Ch.  D.  154,  156.  (4)  Law  Rep.  3  C.  P.  235. 

(2)  16  M.  &  W.  346.  (5)  6  E.  &  B.  47. 

(3)  7  Beav.  42.  (6)  5  M.  &  W.  5i8. 
Vol.  XXXJX.  2  M  1 


522 


CHANCERY  DIVISION.  [VOL.  XXXIX. 


OHITTY,  J.  In  tlie  cases  cited  the  unlimited  and  illegal  restraint  was 

1888  capable  of  being  severed  from  that  which  was  legal,  but  here  the 

Baker  covenant  is  one  and  indivisible. 

Hedgecogk.  [He  was  stopped.] 

Stohes,  in  reply. 
Chitty,  J. : — 

The  Plaintiff  admits  that  the  restriction  sought  to  be  enforced, 
if  the  exact  words  be  looked  at,  is,  according  to  the  authorities, 
one  which  is  unreasonable  and  therefore  void.  But  it  is  said  that 
the  words  by  which  the  Defendant  is  restrained  from  carrying  on 
any  business  whatever  within  the  limits  are  severable,  and  can 
be  construed  so  as  to  refer  to  the  business  of  a  tailor  only,  and 
that  the  good  may  thus  be  severed  from  the  bad,  and  the  good 
taken  while  the  bad  is  rejected,  rather  than  that  the  whole  agree- 
ment should  be  treated  as  void.  The  principle  upon  which  the 
Court  acts  in  thus  severing  the  parts  of  a  contract  is  very  neatly 
stated  by  Mr.  Justice  Willes  in  Pickering  v.  Ilfracombe  Bailway 
Gompamj  (1)  :  The  general  rule  is  that,  where  you  cannot  sever 
the  illegal  from  the  legal  part  of  a  covenant,  the  contract  is 
altogether  void ;  but,  where  you  can  sever  them,  whether  the 
illegality  be  created  by  statute  or  by  the  common  law,  you  may 
'  reject  the  bad  part  and  retain  the  good."  That  statement  neces- 
sarily involves  the  proposition  that  the  covenant  consists  of  two 
parts :  for  instance,  in  Frice  v.  Green  (2)  a  covenant  not  to  carry 
on  a  particular  business  "  within  the  cities  of  London  or  West- 
minster, or  within  the  distance  of  600  miles  from  the  same 
respectively,"  was  held  to  be  capable  of  division,  and  good  so 
far  as  it  related  to  the  cities  of  London  and  Westminster,  though 
void  as  to  the  600  miles.  But  if  the  Plaintiff's  argument  be 
good,  then  in  every  such  case  the  Court  could  carve  out  of  the 
unreasonable  distance  a  distance  which  would  be  reasonable. 
Thus  if  the  covenant  were,  e.g.,  not  to  carry  on  a  business  in 
any  part  of  the  whole  world,  the  Court  would  be  asked  to  uphold 
it  by  construing  it  as  a  covenant  not  to  carry  on  the  business 
within,  say,  a  limit  of  two  miles,  which  would  in  effect  be  making 
(1)  Law  Eep.  3  C.  P.  250.  (2)  16  M.  &  W.  316. 
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a  new  covenant,  not  that  to  which  the  parties  agreed.  In  Price  y.  CHITTY,  j. 
Green  (1)  there  were  in  fact  two  covenants,  or  one  covenant  which  ih88 
was  capable  of  being  construed  divisibly.    The  case  was  accord-  Bakee 
ingly  decided  in  accordance  with  the  principle  laid  down  in  hedgecock. 

Pickering  v.  Ilfracomhe  Bailway  Company  (2).   

So  too  in  Nicholls  v.  Stretion  (3)  there  were  two  sets  of  persons 
to  whom  the  restriction  applied  :  1,  persons  who  had  been  or 
were  clients  of  plaintiff  before  and  at  the  time  of  defendant's 
entering  into  the  covenant  :  2,  persons  who  should  thereafter 
become  clients  of  the  plaintiff ;  and  therefore  there  was  no 
difficulty  in  severing  the  two  parts  of  the  covenant,  which  were 
perfectly  distinct,  and  one  of  which  was  reasonable  and  valid. 
In  Baines  v.  Geary  (4),  as  it  appears  to  me — though  I  am  not 
quite  sure  whether  I  read  the  judgment  aright — it  was  quite 
possible  to  divide  the  covenant  into  two  parts  and  to  enforce 
it  to  the  extent  to  which  it  was  reasonable,  while  declining  to 
enforce  sach  part  of  it  as  was  unreasonable.  The  principle  of 
Mr.  Justice  North's  decision  was  that  which  I  have  stated,  for  he 
refers  to  and  discusses  Price  v.  Green  and  NielioUs  v.  Stretton,  and 
in  fact  bases  his  decision  upon  those  cases.  I  do  not  think 
that  he  intended  to  lay  down  any  such  principle  as  that  which 
has  been  contended  for,  viz.,  that  the  Court  can  create  or  carve 
out  a  new  covenant  for  the  sake  of  validating  an  instrument 
which  would  otherwise  be  void. 

Motion  refused. 
Solicitors  :  Woodard,  Hood  &  Wells  ;  J.  B.  Hartley, 

(1)  16  M.  &  W.  346.  (3)  10  Q.  B.  346 ;  7  Beav.  42. 

(2)  Law  Eep.  3  C.  P.  250.  (4)  35  Ch.  D.  154. 

F.  a.  A.  W. 
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CHITTY,  J.  EAST  AND  WEST  INDIA  DOCK  COMPANY  v.  SHAW, 
1888  SAYILL,  AND  ALBION  COMPANY. 

Jt%6.  ^ggg  702.] 

Railwatj  and  Canal  Traffic  Act,  1854  (17  &  18  Vict.  c.  31),  .s.  2  \_Revised  Ed. 
Statutes,  vol.  xii.p.  14] — Regulation  of  Railways  Act,  1873  (36  &  37  Vict, 
c.  48)  [Revised  Ed.  Statutes,  vol.  xvii.  p.  35] — "  Facilities  "  for  receiving, 
forwarding,  and  delivering  of  Traffic— Preferential  Dock  Dues — Railway 
Commissioners — Jurisdiction — Prohibition. 

The  provisions  of  the  Railway  and  Canal  Traffic  Act,  1854,  sect.  2,  that 
railway  (and  canal)  companies  shall  provide  all  reasonable  facilities  for 
receiving,  forwarding,  and  delivering  traffic,  and  that  "  no  such  company- 
shall  make  or  give  any  undue  or  unreasonable  preference  or  advantage  to 
or  in  favour  of  any  particular  person  or  company,  or  any  particular  descrip- 
tion of  trafiQc,  to  any  undue  or  unreasonable  prejudice  or  disadvantage  in 
any  respect  whatsoever  " — are  limited  to  the  conveyance  and  transport  of 
traffic  on  a  railway  (or  canal),  and  do  not  give  jurisdiction  to  the  Eailway 
Commissioners,  on  complaint  under  the  Regulation  of  Railways  Act,  1873 
(36  &  37  Vict.  c.  48),  s.  6,  to  restrain  a  company  owning  two  separate 
docks  twenty  miles  apart,  and  a  line  of  railway  connected  with  one  of  such 
docks  (and  thereby  constituted  a  railway  company  within  the  Railway 
Companies  Amendment  Act,  1867),  from  charging  preferential  dock  dues  to 
the  prejudice  of  one  shipowner  using  the  docks,  not  connected  with  the 
line  of  railway,  in  favour  of  other  shipowners. 

West  V.  London  and  North  Western  Railway  Company  (1)  discussed 
and  explained. 

Motion. 

The  question  in  this  case  was  whether  the  Kailway  Commis- 
sioners had  jurisdiction  to  deal  with  an  application  made  to 
them  by  Shaw,  Savill,  &  Albion  Co.,  complaining  of  the  scale  on 
which  dock  dues  and  shipping  rates  for  the  Tilbury  Docks  had  been 
levied  upon  them  by  the  East  and  West  India  Dock  Company  as 
inequitable  and  prejudicial,  and  seeking  to  restrain  the  dock 
company  from  subjecting  the  Applicants  to  the  undue  prejudice 
and  disadvantage  complained  of,  and  from  giving  to  other  ship- 
owners an  undue  preference  and  advantage  over  the  Applicants. 
The  East  and  West  India  Dock  Company  had  been  authorized  by 
the  London,  BlachwaU,  and  Millwall  Extension  Railway  Act,  1865, 

(1)  Law  Rep.  5  0.  P.  622. 
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and  subsequent  Acts,  to  enter  into  and  carry  into  offect  agree-  CHITTY,  J. 
ments  with  the  London  and  Blachwall  Railway  Company  (now  re-  1888 
presented  by  the  Great  Eastern  Bailivay  Company)  and  the  Millwall  eastand 
Canal  Company  for  the  construction,  use,  and  working  of  an  ex-  ^^^^J^^^"*" 
tension  railway  through  the  property  of  the  dock  and  canal  com-  Company 

Vm 

panics  ;  it  being  provided  that  the  management  of  the  line  should  Shaw,Savill, 
be  subject  to  the  control  of  the  dock  company,  and  also  that  the  ^company!^ 

dock  company  should  at  their  option,  if  they  should  think  fit,   

have  the  management  of  and  work  so  much  of  the  line  of  railway 
as  passed  through  or  over  their  lands  and  properties.  Upon  a 
recent  application  on  behalf  of  a  mortgagee  for  the  appointment 
of  a  receiver  and  manager  of  the  dock  company's  undertaking, 
Mr.  Justice  Chitty  had  decided  that  the  dock  company  was  a 
company  within  the  meaning  of  sects.  3  and  4  of  the  Railway 
Companies  Act,  1867  (see  In  re  East  and  West  India  Dock  Company, 
Clark  V.  East  and  West  India  Bock  Company),  and  appointed  a 
receiver  and  manager  of  the  whole  company.  This  decision 
was  on  the  9th  of  May  last  affirmed  by  the  Court  of  Appeal  (1). 
In  addition  to  their  docks  at  or  near  Millwall  and  immediately 
connected  with  the  railway,  the  dock  company  are  owners  of 
the  Tilbury  Bocks  opposite  Gravesend,  which  are  unconnected 
with  the  railway,  and  twenty-five  miles  distant  from  the  docks 
at  Millwall.  The  Defendants  Shaw,  Savill,  and  Albion  Company 
are  a  shipping  company  running  steamers  between  the  Tilbury 
Bocks  and  New  Zealand,  and  on  the  19th  of  June  they  lodged 
an  application  with  the  Eailway  Commissioners  for  the  purpose 
of  obtaining  an  order  enjoining  the  dock  company  not  to  subject 
the  Defendants  to  undue  disadvantage  in  the  rates  levied  upon 
them  on  entering,  and  in  respect  of  their  use  of,  the  Tilbury 
Bocks,  and  to  desist  from  giving  to  other  shipowners  any  undue 
preference  or  advantage  over  the  Defendants. 

On  the  25th  of  June  the  Plaintiffs,  the  dock  company,  issued 
the  writ  in  this  action  for  an  injunction  to  restrain  Shaw,  Savill, 
&  Albion  Co.,  from  proceeding  with  their  application  before  the 
Eailway  Commissioners,  and  for  a  rule  for  prohibition  against  the 
Eailway  Commissioners. 

A  rule  nisi  for  prohibition  and  an  interim  injunction  having 
(1)  38  Ch.  D.  576. 
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CHITTY,  J.  been  granted  until  this  day  (6tli  of  July)  the  case  now  came  on 
1888       upon  motion  by  the  Defendants,  Shaw,  Savill,  &  Albion  Go.,  to 

East  and  discharge  the  rule  nisi,  and  by  the  Plaintiffs,  the  dock  company, 
^^^DocK^^^  to  restrain  the  Defendants  from  proceeding  with  their  application 

Company    to  the  Kailway  Commissioners. 

V. 

Shaw,  Savili., 

I  iAND  Albion      Bomer,  Q.C-,  and  F.  Thompson  (Jeune,  Q.C.,  and  Nicoll,  with. 
them)  for  the  Defendants,  Shaw,  Savill,  &  Albion  Co. : — 

It  has  been  decided  that  the  dock  company  is  a  railway  com- 
pany within  the  Railway  Companies  Act,  1867.  If  so,  then  we 
submit  that  it  is  a  railway  company  within  the  meaning  of  the 
Railway  and  Canal  Traffic  Act,  1854,  and  Regulation  of  Railways 
Act,  1873,  for  all  purposes,  so  that  the  provisions  of  the  Acts 
apply  to  the  whole  undertaking  and  not  merely  to  the  railway 
portion;  and  the  Eailway  Commissioners  have  jurisdiction  to 
deal  with  the  complaint  of  the  Defendants  that  they  have  been 
subjected  to  undue  and  unreasonable  prejudice  and  disadvantage 
in  the  dock  dues  levied  by  the  company  in  violation  of  sect.  2  of 
the  Act  of  1854. 

By  the  Regulation  of  Railways  Act,  1873  (36  &  37  Vict.  c.  48), 
s.  6,  the  jurisdiction  of  the  Superior  Courts,  under  the  Railway 
and  Canal  Traffic  Act,  1854  (17  &  18  Vict.  c.  31),  s.  3,  to  deal 
with  complaints  in  respect  of  "  anything  done  or  of  any  omission 
made  in  violation  or  contravention  "  of  sect.  2  of  the  Act  of  1854, 
or  of  sect.  16  of  the  Regulation  of  Railways  Act,  1868,  or  of  any 
amending  enactment,  has  been  transferred  to  the  Eailway  Com- 
missioners, to  whom  the  application  was  properly  made.  Then 
we  say  that  the  course  taken  by  the  dock  company  in  requiring  us 
to  pay  disproportionate  dues  is  in  direct  contravention  of  sect.  2 
of  the  Railway  and  Canal  Act,  1854,  being  "  an  undue  or  unreason- 
able preference  or  advantage  "  to  other  shipowners  over  the  Ap- 
plicants, which  subjects  us  (the  Applicants)  to  ^that  "  undue  or 
unreasonable  prejudice  or  disadvantage  "  which  it  was  the  object 
of  the  section  to  prevent.  The  words  of  the  section  prohibiting 
preference  "  in  favour  of  any  particular  person  or  company,  or  any 
particular  description  of  traffic  in  any  respect  whatsoever,"  are 
very  broad  and  general,  and  have  not  been  restricted  in  construc- 
tion to  mere  questions  of  undue  advantage  concerniug  the  railway 


VOL.  XXXIX.] 


CHANCERY  DIVISION. 


527 


itself:  Thompson  v.  London  and  North  Western  Baihvaij  Com-  CHITTY, J. 
jpamj  (1)  ;  In  re  Marriott  (2).    It  cannot  be  contended  that  it  is  1888 
so  unreasonable  that  the  full  meaning  should  be  given  to  the    east  and 
words  of  the  section,  that  they  must  of  necessity  be  curtailed.  ^^doS^^^ 

Company 

V. 

B.  8.  Wright,  for  the  Eailway  Commissioners : —  Shaw,  Savill, 

AKD  Albion 

Admitting  that  the  dock  company  is  a  railway  company  and  Company. 
within  the  provisions  of  the  Acts,  the  Commissioners  think  that 
the  application  is  premature  ;  and  without  further  information  on 
the  question  whether  the  acts  complained  of  have  any  relation  to 
the  position  of  the  company  as  a  railway  company,  they  are  not 
prepared  to  state  whether  they  have  jurisdiction  or  not. 


Latham,  Q.C.,  and  Godefroi,  for  the  Dock  Company : — 

The  Act  of  1854  does  not  apply,  and  the  Eailway  Commis- 
sioners have  no  jurisdiction  to  deal  with  the  application  of  the 
Defendants.  Having  regard  to  the  preamble  of  the  Act  of  1854 
(17  &  18  Vict.  c.  31) ;  to  the  interpretation  clause,  sect.  1,  that 
the  word  "  traffic  "  shall  include  goods,  animals,  and  other  things 
conveyed  by  any  railway  company ;  to  the  governing  words  of 
sect.  2,  that  the  company  "  shall  afford  all  reasonable  facilities  for 
the  receiving  and  forwarding  and  delivering  of  traffic  upon  and 
from  their  railways  "  and  to  the  concluding  words  of  the  section 
which  sum  up  its  object — "  so  that  no  obstruction  may  be  offered 
to  the  public  desirous  of  using  such  railways  or  canals  as  a  con- 
tinuous line  of  communication,  and  so  that  all  reasonable  accom- 
modation may,  by  means  of  the  railways  and  canals  of  the  several 
companies,  be  at  all  times  afforded  to  the  public  in  that  behalf" — 
we  submit  that  the  provisions  of  sect.  2  must  be  limited  to 
undue  preference  in  matters  incidental  to  the  conveyance  of 
traffic  over  a  line  of  railway,  and  to  the  facilities  for  receiving, 
forwarding,  and  delivering  such  traffic.  Admitting  that  we  are 
a  railway  company,  the  complaint  of  the  Defendants  that  there  is 
an  inequality  in  the  dues  charged  at  our  Tilbury  DoeJcs  twenty- 
five  miles  distant  from,  and  unconnected  with  our  line  of  railway, 
has  nothing  whatever  to  do  with  our  status  as  a  railway  company, 


(1)  2  Nev.  &  Mac.  115. 


(2)  1  C.  B.  (N.S.)  499. 
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CHITTY,  J.  and  cannot  be  brought  within  the  provisions  of  sect.  2.  If  the 
1888  contention  of  the  Defendants  be  correct  then  all  the  words  used 
Eastand  receiving  and  forwarding  traffic  are  unnecessary,  and  the 

^^DocK^^^  object  of  the  section  would  be  quite  sufficiently  expressed  by  the 
Company  words  "  no  such  company  shall  make  or  give  any  undue  or  un- 
Shaw,  Savill,  reasonable  preference,  &c."    And  if  it  had  been  intended  that 

^Coui^AN?^  sect.  2  should  extend  to  all  matters  done  by  the  company  within 

  the  meaning  of  the  Act,  one  might  expect  that  sect.  7,  relating 

to  damages  for  loss,  would  have  been  extended  to  any  liability  for 
loss  however  arising.  Our  contention  is  also  strengthened  by  the 
subsequent  enactments  for  securing  equality  of  rates  for  passengers 
using  steamboats  authorized  to  be  worked  in  connection  with  a 
railway  (Railway  Clauses  Act,  1863,  s.  30  ;  Regulation  of  Rail- 
ways Act,  1868,  s.  16)  which  would  have  been  wholly  unnecessary 
if  sect.  2  is  to  be  construed  in  the  extended  sense  claimed  for  it 
by  the  Defendants.  On  the  authorities  that  construction  cannot 
be  maintained.  In  West  v.  London  and  North  Western  Railway^ 
Company  (1),  which  was  a  complaint  of  "  undue  preference  "  as  to 
facilities  for  storing  coals  at  stations  of  the  defendant  company, 
the  Judges  were  equally  divided  on  the  question  whether  storage 
of  coal  was  a  matter  directly  connected  with  the  traffic ;  the 
whole  tenor  of  all  the  judgments  being  that  to  bring  a  case  within 
sect.  2  the  complaint  must  relate  directly  to  inequality  in  respect 
of  traffic  on  the  railway,  must  have  something  to  do  with  con- 
veyance and  transport  or  with  facilities  relating  to  conveyance 
and  transport. 

In  South-Eastern  Railway  Company  v.  Railway  Commissioners  (2) 
where  prohibition  was  issued,  the  Act  was  construed  by  the 
majority  in  the  limited  sense  for  which  we  contend,  by  holding 
that  the  "  facilities,  &c."  mentioned  in  sect.  2  related  to  the 
working  of  the  traffic,  undue  preference,  and  to  the  want  of  co- 
operation between  different  companies  with  respect  to  continuous 
communication,  and  did  not  include  structural  accommodation. 
They  also  referred  to  Bennett  v.  Manchester,  Sheffield  and  Lincoln- 
shire Railway  Company  (3). 

[Chitty,  J.,  referred  to  Willes,  J.  (4):  "You  must  make 

(1)  Law  Eep.  5  C.  P.  622.  (3)  6  C.  B.  (N.S.)  707. 

(2)  5  Q.  B.  D.  217.  (4)  Ibid.  715. 
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out  that  this  is  traffic  upon  some  railway,  canal,  or  navigation  :  "  CHITTY,  J. 
Baxendale  v.  London  and  South  Western  Railway  Company  (1).]  1888 

•  1  n  ^  7/nT77  7>-r»M         EaST  AND 

RomeVy  m  reply,  referred  to  Browne  and  Theobald  s  Kail-  west  India 
ways  (2)  ;  In  re  Oxlade  (3).  Company 

V. 

Shaw,  Savill, 

ChITTY  J. :   Albion 

'    *  *  Company. 

The  company  known  as  the  East  and  West  India  Dock  Com- 
pany  has  been  decided  to  be  a  railway  company  within  the  mean- 
ing of  the  Railway  Companies  Act,  1867.  The  company  is  the 
proprietor  of  certain  docks  and  a  railway  used  in  connection 
with  one  of  the  docks,  and  that  railway  is  used  also  in  connection 
with  the  general  system  of  railways  in  the  kingdom.  The  docks 
consist  of  the  East  and  West  India  Docks,  where  the  railway  is 
found,  and  of  the  Tilbury  Docks,  which  are  distant  from  twenty 
to  twenty-five  miles.  There  is  no  connection  between  the 
Tilbury  Docks  and  the  railway.  In  a  sense  it  is  a  distinct  under- 
taking, but  it  is  a  part  of  the  undertaking  of  the  same  company. 

Application  has  been  made  to  the  Eailway  Commissioners, 
under  the  Acts  of  1854  and  1873,  the  ground  of  complaint  being 
that  the  company  are  affording  undue  preference  to  other  persons 
in  regard  to  dock  dues  in  connection  with  Tilbury  Dock,  and  that 
the  Applicants  are  thereby  injured  within  the  statutes  to  which  I 
have  referred. 

The  Kailway  Commissioners,  having  considered  the  form  of  the 
application,  are  not  at  present  satisfied  that  they  have  jurisdic- 
tion in  the  matter.  It  would  have  been  possible,  I  take  it,  that 
some  further  explanation  might  have  been  made ;  that  this  appli- 
cation or  statement,  which  has  been  delivered  to  them,  might 
have  been  amended  or  enlarged  ;  and  consequently  they  express 
their  opinion  simply  with  reference  to  the  state  of  things  as  it 
was  presented  to  them. 

The  Applicants  by  their  counsel  have  stated  to-day  that  their 
written  application  to  the  Kailway  Commissioners  embodies  the 
whole  of  their  claim.  There  is  no  question  therefore  of  amending 
or  altering.  Now,  the  argument  turns  principally  upon  sect.  2 
of  the  Act  of  1854.   The  1st  section  of  that  Act,  which  contains 

(1)  Law  Eep.  1  Ex.  137.  (2)  1st  Ed.  p.  394. 

(3)  1  C.  B.  rN.S.)  454. 
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CHITTY,  J.  definitions,  enacts :  "  The  expression  '  railway  company '  shall  in- 
1888       elude  any  person  being  the  owner  or  lessee  of  or  any  contractor 
East  and    working  any  railway  or  canal  or  navigation  constructed  or  carried 

^^DooK^^^  on  under  the  powers  of  any  Act  of  Parliament."    It  is  admitted 
Company    that  the  term  "  person  "  there  used  is  sufficient  to  include  a 
Shaw,  Savill,  corporation,  and  that  therefore,  so  far  as  that  definition  is  con- 

^OoMPANY.^  cerned,  this  company  is  a  railway  company  within  the  meaning 
of  the  defining  section. 

Then  comes  sect.  2,  which  has  been  the  subject  of  much  anxious 
consideration  in  the  cases  which  have  been  before  the  Court. 
And  the  question  is,  whether  the  following  general  words, 
towards  the  middle  of  that  section,  are  to  be  expanded  and  taken 
according  to  their  widest  imj)ort,  or  whether  they  ought  not  to 
be  cut  down,  having  regard  to  the  context  of  the  section  itself, 
and  to  the  general  scope  of  the  Act  as  appears  from  an  examina- 
tion of  ^its  provisions.  The  enactment  (leaving  out  immaterial 
words)  is  as  follows :  "  Every  railway  company  shall  according  to 
its  powers  afford  all  reasonable  facilities  for  the  receiving,  for- 
warding, and  delivering  of  traffic  upon  and  from  its  railway." 
Canal  companies  are  included,  and  canals  are  also  mentioned, 
but  that  is  the  substance  of  the  first  part,  or  of  the  first  sentence 
rather,  of  the  section.  Then  come  some  negative  words  on  which, 
according  to  the  argument  on  behalf  of  Messrs.  Shaw,  Savill,  & 
Albion  Co.,  the  question  turns,  and  are  the  words  which,  they  say, 
ought  to  be  expanded  and  taken  in  the  largest  possible  sense : 
And  no  such  company  shall  make  or  give  any  undue  or  unrea- 
sonable preference  or  advantage  to  or  in  favour  of  any  particular 
person  or  company,  or  any^'particular  description  of  traffic,  in  any 
respect  whatsoever,  nor  shall  any  such  company  subject  any  par- 
ticular person  or  company,  or  any  particular  description  of  traffic, 
to  any  undue  or  unreasonable  prejudice  or  disadvantage  in  any 
respect  whatsoever."  As  was  pointed  out,  traffic  is  not  referred 
to  except  in  those  words  "particular  description  of  traffic ;" 
and  it  is  said  that  there  is  no  limitation  to  be  found  in  that 
sweeping  negative  clause,  which  would  justify  the  Court  irt  im- 
porting into  the  clause  some  such  expressions  as  "  receiving,  for- 
warding, and  delivering  traffic  " — in  other  words,  that  this  part 
of  the  clause  is  general,  that  it  is  of  a  universal  nature,  and  is 
not  to  be  limited  by  reference  to  the  traffic  on  the  railway.  Then 
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the  clause  goes  on  :  "  and  every  railway  company  having  or  CHITTY,  J. 
working  railways  which  form  part  of  a  continuous  line  of  railway,  1888 
or  which  have  the  terminus  or  station  near  the  terminus  or    East  and 
station  of  the  other,  shall  afford  all  due  and  reasonable  facilities  ^^^ock^^^ 
for  receiving  and  forwarding  all  the  traffic  arriving  by  one  of  Company 
such  railways  by  the  other,  without  any  unreasonable  delay,  and  Shaw,Savill, 
without  any  such  preference  or  advantage,  prejudice  or  disadvan-  Company. 
tage  as  aforesaid,  and  so  that  no  obstruction  may  be  offered  to 
the  public  desirous  of  using  such  railways  as  a  continuous  line  of 
communication,  and  so  that  all  reasonable  accommodation  may, 
by  means  of  the  railways  of  the  several  companies,  be  at  all  times 
afforded  to  the  public  in  that  behalf."    Now  in  the  exposition  of 
this  section  the  learned  Judges  apparently  have  differed  some- 
what in  regard  to  what  I  may  term  the  grammatical  construction 
of  it,  that  is  to  say,  whether  it  ought  to  be  considered  as  being 
divided  into  three  parts  or  two  parts.   I  do  not  think  it  is  neces- 
for  me  to  say  anything  upon  that  or  to  exercise  my  mind  upon 
it ;  but  I  have  come  to  the  conclusion  that  these  negative  words  are 
not  to  be  taken  in  their  widest  import  and  in  their  widest  sense, 
for  the  context  and  the  scope  of  the  Act  of  Parliament  shew  that 
the  preference  or  advantage  which  has  been  referred  to  relates  to 
traffic. 

The  title  of  the  Act,  which  may  be  referred  to  for  the  purpose 
of  ascertaining  generally  the  scope  of  the  Act,  is  "  An  Act  for  the 
better  regulation  of  the  traffic  on  railways  and  canals  ;"  and  the 
preamble  :  "  Whereas  it  is  expedient  to  make  better  provision  for 
regulating  the  traffic  on  railways  and  canals  " — may  be  referred  to 
for  the  same  purpose.  Now,  if  the  Applicants  are  right  I  do  not 
see  why  a  contractor,  who  was  working  a  railway  mentioned  in 
sect.  2,  should  not  be  held  to  be  within  the  scope  of  the  enactment, 
not  only  so  far  as  he  is  working  the  railway,  but  also  as  to  any 
other  business  carried  on  by  him,  because  he  happens  to  be  one 
of  the  persons  to  whom  the  language  of  sect.  2  applies.  And  if 
Mv.Bomers  argument  be  correct,  such  contractor,  in  regard  to 
the  whole  of  his  business,  would  be  liable  to  the  jurisdiction  of 
the  Eailway  Commissioners.  Therefore,  if  I  was  construing  this 
Act  of  Parliament  for  the  first  time,  my  conclusion  would  be 
adverse  to  the  Defendants.  I  think  that  the  argument  founded 
on  the  Act  on  behalf  of  the  Plaintiffs  (the  dock  company)  does 
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CHITTY,  J.  receive  some  confirmation  from  the  two  subsequent  Acts  that 
1888       were  mentioned,  viz.,  the  Bailwaijs  Clauses  Act,  1863,  s.  30,  which 
East  and    relates  to  a  railway  company  working  steamers,  and  in  substance 

^^^Docl^^^  provides,  that  there  shall  be  no  undue  preference  in  the  working 
Company    of  the  steamers  in  favour  of  persons  using  the  railway  connected 
Shaw,  Savill,  with  such  steamers.    I  have  not  examined  the  language  of  that 

"^CoMPANY^^  section  very  carefully,  and  it  may  be  that  in  some  respects  it 
goes  beyond  the  enactment  of  1854 ;  but  it  would  be  quite  un- 
necessary for  the  Legislature  to  legislate  in  regard  to  steam 
vessels,  which  is  traffic  belonging  to  a  railway  company,  if  this 
wide  interpretation  which  is  sought  to  be  put  on  sect.  2  of  the 
Act  of  1854  were  the  right  one.  It  would  be  unnecessary  at  any 
rate  except  as  far  as  any  additional  provisions  are  made.  I  make 
the  same  observation  with  reference  to  the  Regulation  of  Bail- 
ways  Act,  1868,  merely  using  both  these  enactments  for  the 
general  purpose  of  confirming  the  construction  which  I  have  put 
upon  the  Act  of  1854  itself. 

I  do  not  propose  to  go  through  the  authorities,  but  I  think 
that  the  argument  in  reference  to  the  decision  in  West  v.  London 
and  North  Western  Railway  Company  (1)  was  well  founded.  In 
that  case  the  Judges  were  divided,  two  and  two.  But  when 
the  judgments  are  examined,  it  will  be  found  that  the  point  of 
difference  really  was  this — was  the  affording  of  the  facility  for 
the  storage  of  coal  connected  with  the  traffic  or  not?  And  it 
did  not  occur  to  those  learned  Judges,  who  decided  that  the 
case  did  fall  within  the  scope  of  the  Act,  to  put  the  wide  con- 
struction on  the  section  that  has  been  contended  for.  So  that, 
having  regard  to  the  ground  of  the  judgments,  it  appears  to  me 
that  the  four  Judges,  though  they  differed  with  regard  to  that 
particular  point,  would  have  adopted  one  and  the  same  construc- 
tion with  reference  to  the  question  that  has  been  argued  before 
me ;  because  if  this  point  had  been  taken  there  would  have  been 
an  end  of  the  case  at  once.  What  did  it  matter  whether  it  was 
the  storage  of  coal  in  a  place  near  the  station  or  fifty  miles  off 
on  some  superfluous  land  which  the  company  might  somewhere 
or  other  have  got,  and  which  they  were  letting  for  the  purpose 
of  storage.    The  principle  is  one  and  the  same. 

I  think  it  unnecessary  to  mention,  as  I  have  said,  the  other 
(1)  Law  Rep.  5  C.  P.  622. 
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authorities.    There  are  many  expressions  to  be  found  which  will  OHITTY,  J. 

justify  the  conclusion  that  I  have  come  to.     In  Baxendale  v.  1888 

London  and  South  Western  Raihvay  Company  (1)  the  Court  drew  East  and 

what  appears  to  me  an  obvious  distinction  between  the  railway  ^^^dock^^^ 

company  and  its  traflSe  as  a  railway  company,  and  the  railway  Company 

company  as  a  common  carrier  and  its  business  as  such.    It  was  Shaw,  Savill 
111111  -1  1  1  •  J.  Albion 

there  held  that  the  carriage  beyond  a  second  terminus  was  not  Company. 

auxiliary  to  the  company's  business  as  a  railway  carrier,  but  was 
something  done  by  them  in  their  business  as  common  carriers 
generally  ;  and  that  the  plaintiffs  were  not  entitled,  and  so  forth. 
It  is  the  principle  only  to  which  I  am  referring  in  that  case. 

Now,  what  has  been  done  in  this  case  has  nothing  to  do  with 
the  railway  traffic  ;  it  has  been  done  by  the  East  and  West  India 
Bocks  Company  in  respect  of  an  undertaking  which,  I  agree,  for 
some  purposes  must  be  considered  a  part  of  their  undertaking, 
but  is  like  a  distinct  business  carried  on  at  a  considerable  dis- 
tance, that  is,  twenty-five  miles  off  the  place  where  their  rail- 
way is. 

For  these  reasons  I  think  that  the  Plaintiffs  are  in  substance 
right. 

Latham^  Q.C.,  on  the  form  of  order  referred  to  Great  Western 
Bailway  Company  v.  Waterford  and  Limerick  Raihvay  Company  (2), 
where  the  rule  was  made  absolute  for  prohibition  with  costs 
against  the  defendant  company ;  the  appeal  against  the  refusal 
by  the  Master  of  the  Kolls  of  an  injunction  being  dismissed  with 
costs. 

B.  S.  Wright : — The  usual  form  at  Common  Law  is  a  prohibi- 
tion to  the  party  with  notice. 

Chitty,  J. : — That  would  be  much  more  convenient.  There 
will  be  no  order  against  the  Commissioners,  who  are  dismissed 
from  the  action. 

Solicitors :  Benshaws ;  FreshJieJds  &  Williams ;  Solicitor  for 
Board  of  Trade, 

(1)  Law  Rep.  1  Ex.  137.  (2)  17  Ch.  D.  493,  511. 

F.  G.  A.  W. 
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JONES  V.  MASON. 

[1884    M.  2656.] 

Administration — Annuity  charged  on  Beal  Estate — Tenant  for  Life  and 
Bemaindermen —  Corpus. 

Freeholds  were  granted  to  trustees  to  the  use  that  the  grantor  and  his 
wife  should  during  their  joint  lives  and  the  life  of  the  survivor  receive 
thereout  an  annuity  or  yearly  rent-charge,  and  subject  thereto  to  the  use 
of  M.  in  fee.  M.  entered  into  a  covenant  with  the  grantor  and  his  wife 
for  payment  of  the  annuity  : — 

Held,  that,  as  between  the  tenants  for  life  and  remaindermen  under  the 
will  of  ill".,  the  annuity  must  be  capitalized,  and  the  burden  borne  in  pro- 
portion to  the  value  of  their  respective  interests. 

Bulwer  v.  Astley  (1),  Yonge  v.  Furse  (2),  and  Yates  v.  Yates  (3)  dis- 
cussed and  followed. 

By  an  indenture,  dated  the  26tli  of  February,  1876,  and  made 
between  G.  B.  Baxter,  of  the  first  part,  trustees  of  the  second 
part,  and  G.  M-uffett  of  the  third  part,  after  reciting  that  it  had 
been  agreed  that  in  consideration  of  Muffett  granting  to  Baxter 
and  his  wife  the  annuities  thereinafter  mentioned,  and  entering 
into  the  several  covenants  thereinafter  contained,  the  land  and 
premises  thereinafter  described  should  be  conveyed  to  trustees 
to  the  uses  thereinafter  declared  for  securing  the  payment  of  the 
said  annuities,  and  subject  thereto  to  the  use  of  Muffett  in  fee, 
the  said  land  and  premises  were  conveyed  to  trustees  to  the  use 
that  Baxter  and  his  assigns  should  during  his  life  receive  there- 
out the  yearly  rent-charge  of  £180,  and  after  his  decease  to  the 
use  that  his  wife  should  thenceforth  during  her  life  receive  out 
of  the  same  premises  the  yearly  rent-charge  of  £180,  with  the 
usual  powers  of  distress  and  entry,  and  after  the  decease  of  the 
survivors  oi  Baxter  and  his  wife,  and  in  the  meantime,  subject  to 
the  payment  of  the  rent-charge  to  the  use  of  Muffett,  his  heirs 
and  assigns  for  ever.  And  in  the  same  indenture  w^as  contained 
a  covenant  by  Muffett,  for  himself,  his  heirs,  executors,  ad- 
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ministrators,  and  assigns,  with  Baxter  and  his  wife,  and  the  survi-  CHIT  TY,  J. 
vors  of  them,  his  or  her  assigns,  for  payment  of  the  said  annual 
sum  or  rent-charge. 

Muffett  died  in  1883,  having  by  his  will,  dated  in  December, 
1882,  devised  and  bequeathed  all  his  residuary  real  and  per- 
sonal estate,  including  the  land  and  premises  comprised  in  the 
above  conveyance,  to  trustees,  in  trust  for  certain  persons  for  life, 
with  remainders  over. 

This  action  had  been  commenced  for  the  administration  of 
Mvffetfs  estate,  and  on  the  further  consideration  of  the  action, 
both  the  annuitants  being  still  alive,  and  the  premises  pro- 
ducing a  rental  of  £150  a  year  only,  the  question  arose  whether 
as  between  the  tenants  for  life  and  the  remaindermen  under 
Muffetfs  will  the  annuity  or  rent-charge  of  £180  ought  to  be 
capitalized,  or  whether  it  should  be  paid  out  of  income. 

Bomer,  Q.C.,  Paget,  and  Pochin,  for  the  tenants  for  life  : — 
The  annuity  is  a  charge  on  the  land,  which  must  bear  the 
burden  of  it,  and  the  rights  of  the  tenants  for  life  and  the 
remaindermen  must  be  properly  adjusted :  Buhver  v.  Astley  (1). 
The  annuity  is  a  debt :  Yonge  v.  Furse  (2)  ;  Yates  v.  Yates  (3). 

Maclean,  Q.C.,  and  Oswald,  for  the  infant  remaindermen : — 

In  Yonge  v.  Furse  there  was  a  recital  in  the  deed  that  the 
annuity  was  to  be  secured  by  a  covenant  and  charge,  and  there 
was  not  only  a  covenant  to  pay,  but  also  a  charge  on  another 
estate  belonging  to  the  covenantor.  Here  the  covenant  is  not 
the  primary  charge,  and  the  recital  in  the  deed  shews  that  the 
land  is  to  be  the  primary  security. 

In  Yates  v.  Yates  there  was  simply  a  covenant  to  pay. 

Patching  v.  Barnett  (4)  is  in  favour  of  our  contention. 

We  submit  that  at  all  events  the  rent  of  the  premises  should 
go  towards  discharging  the  annuity. 

A.  J,  Matthews,  for  other  infant  remaindermen. 


Farwell,  for  the  trustees  of  the  will. 

(1)  1  Ph.  422. 

(2)  20  Beav.  380, 


(3)  28  Beav.  637. 

(4)  51  L.  J.  (Cli.)  74. 
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liooking  at  tlie  substance,  and  not  at  tlie  form  of  the  transac- 
tion upon  which  the  present  question  arises,  the  facts  appear  to 
me  to  be  that  the  testator  bought  the  hereditaments  granted, 
and  that  the  annuity  for  lives  was  the  consideration.  In  other 
words,  the  annuity  is  the  purchase-money.  The  deed  contains  a 
personal  covenant  on  the  part  of  the  testator  to  pay  the  annuity, 
and  his  whole  estate  is  assets  for  payment  of  the  debt  incurred 
under  this  covenant. 

I  do  not  think  that  this  case  is  exactly  governed  by  the 
authorities  cited.  It,  however,  falls  within  the  principle  of  those 
authorities.  In  Bulwer  v.  Astley  (1)  the  annuities  were  granted 
in  consideration  of  a  loan  of  money.  That  is  shewn  by  the 
redemption  clause.  The  object  of  the  transaction  there  was  to 
avoid  the  laws  against  usury.  The  Lord  Chancellor,  in  over- 
ruling the  Court  below,  looked  at  the  effect  of  the  transaction, 
and  held  that  when  the  case  was  thus  looked  at  and  inquired 
into  there  was  no  doubt  a  debt,  and  therefore  that  payment  of 
the  annuity  was  to  be  borne  by  both  the  tenant  for  life  and  the 
person  in  remainder. 

That  case  does  not  quite  cover  the  present  question,  because  it 
is  clear  that  the  annuities  were  redeemable.  In  Yates  v.  Yates  (2) 
the  testator  entered  into  a  personal  obligation  to  pay  the  annuity, 
and  the  question  was  how  far  the  burden  of  the  annuity  should 
be  apportioned  between  the  tenant  for  life  and  remaindermen. 

Bomilly,  M.E.,  held  that  there  was  a  mere  debt,  and  that  its 
payment  should  be  cast  upon  the  capital,  but  so  that  the  burden 
should  be  proportionately  adjusted  between  the  tenant  for  life 
and  remaindermen.  The  exact  proportion  is  not  material.  The 
case  shews  that  the  personal  liability  to  pay  the  annuity  is  equi- 
valent to  liability  to  pay  an  ordinary  debt.  We  then  come  to 
Yonge  v.  Furse  (3).  There  is  no  substantial  difference  between 
that  case  and  the  case  before  myself.  It  is  certainly  true  that 
we  do  not  find  in  the  present  instrument  a  recital,  as  in  Yonge  v. 
Furse  indicating  that  the  annuity  was  to  be  secured  by  the  cove- 
nant of  the  testator,  but  the  way  to  look  at  the  transaction  is  to 

(1)  1  Ph.  422.  (2)  28  Beav.  637. 

(3)  20  Beav.  380. 
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look  at  its  substance,  as  was  done  in  Bulwer  v.  Astley  (1).  Acting 
in  that  way,  what  do  I  find  here  ?  I  find  a  personal  obligation 
on  the  part  of  the  testator  to  pay  an  annuity.  This  liability  is 
in  efi'ect  a  debt.  The  testator's  position  is  that  of  a  man  who  had 
the  fee  simple  in  lands,  subject  to  an  incumbrance  in  the  shape 
of  an  annuity  for  a  life  or  lives.  That  was  the  way  Bomilly,  M.K., 
looked  at  it  in  Yonge  v.  Furse  (2).  He  says  (3) :  "  Here  a  debt  was 
contracted  by  the  purchaser  to  the  vendor ;  for  the  purpose  of 
securing  it,  he  gave  a  charge  on  the  estate  and  a  personal  cove- 
nant to  pay  it,  which  bound  his  personal  estate.  It  can  make  no 
diJBference  whether  the  purchase-money  was  to  be  paid  in  a  gross 
sum,  or  from  time  to  time,  by  way  of  an  annuity  for  life ;  it  is 
equally  a  debt." 

That  is  the  same  as  the  case  before  me.  It  was  for  the  purpose 
of  securing  a  debt  that  the  testator  assented  to  a  charge  on  the 
land  and  gave  his  personal  covenant,  nor  does  it,  to  my  mind, 
make  any  difference  whether  the  consideration  or  purchase- 
money  for  the  grant  was  to  be  paid  as  a  gross  sum,  or  to  be  paid 
from  time  to  time.  The  effect  of  that  decision  in  Yonge  v.  Furse 
is,  that  the  substance  of  the  transaction  must  be  looked  at.  When 
that  is  looked  at  it  appears  that  a  debt  and  not  a  rent-charge  only 
has  been  created.  The  only  question  which  might  remain  would 
be  whether  the  liability  to  pay  the  annuity  falls  upon  the  real  or 
the  personal  estate.  In  the  particular  case  of  Yonge  v.  Furse  the 
personal  estate  was  made  to  primarily  bear  the  burden.  That  case 
was  before  Locke  King's  Act.  However,  that  Act  does  not  affect 
the  present  question.  It  only  determines  the  incidence  of  a  debt 
as  between  real  estate  charged  with  it  and  the  testator's  personal 
estate,  but  it  does  not  in  any  way  regulate  the  burden  as  between 
persons  who  take  in  succession.  However,  here  the  same  persons 
take  both  the  real  and  personal  estate.  I  hold  that  the  principle 
of  the  three  cases  referred  to  applies  to  the  present  case,  and  that 
the  £180  annuity  is  to  be  treated  as  if  capitalized  and  paid  out 
of  the  corpus  of  the  estate,  and  that  any  payments  made  since 
the  date  of  the  testator's  death,  and  any  future  payments  of 
the  annuity  must  upon  the  footing  of  this  decision  be  adjusted 
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between  the  tenants  for  life  and  remaindermen.  The  testator's 
will  does  not  contain  anything  which  shews  that  the  legal  prin- 
ciple was  not  intended  to  be  applicable. 

Solicitors  :  A.  P.  Jackson ;  G.  J,  Vanderpump  &  Son,  agents  for 
H.  M.  Burt,  Hastings. 

G.M. 


TAYLOE  V.  NEATE. 

[1888    T.  1258.] 
Partnership — Dissolution — Receiver  and  Manager — Sale. 

Where  articles  of  partnership  expressly  provide  for  a  division  of  assets  on 
dissolution  the  Court  has,  nevertheless,  jurisdiction  to  direct  a  sale  as  a 
going  concern,  and  will  do  so  when  that  is  the  most  beneficial  mode  of 
realization. 

After  dissolution  of  a  partnership  by  notice  pursuant  to  the  articles  the 
Court  will,  until  a  sale  of  the  business  as  a  going  concern,  appoint  a  receiver 
and  manager  for  the  purpose,  in  the  meantime,  of  preserving  the  assets  by 
carrying  into  effect  existing  contracts  and  entering  into  such  new  contracts 
as  are  necessary  for  carrying  on  the  business  in  the  ordinary  way,  but  so 
as  not  to  impose,  by  speculative  dealing  or  otherwise,  onerous  liabilities  on 
the  partners. 

TION  for  a  receiver  and  manager  of  a  dissolved  partner- 
ship until  sale  or  further  order. 

The  Plaintiff  had  for  eleven  years  carried  on  the  business  of 
a  mechanical  engineer,  contractor,  and  ironfounder  at  the  Medway 
Worhs,  Bochester,  and  for  the  last  five  years  in  partnership  with 
the  Defendant,  P.  J.  Neate,  under  the  terms  of  a  partnership 
deed  of  the  11th  of  May,  1883.  It  was  thereby  agreed  that  the 
partnership  should  be  carried  on  under  the  firm  of  Taylor  & 
Neate  from  the  21st  of  May,  1883,  until  the  29th  of  September, 
1902,  if  both  the  partners  should  so  long  live,  with  a  proviso  for 
determining  the  partnership  on  the  30th  of  June,  1888,  or  the 
30th  of  June,  1894,  if  either  partner  should  desire  to  do  so,  and 
should  give  not  less  than  twelve  months'  or  more  than  eighteen 
months'  written  notice  of  his  desire. 

It  was  also  provided  that  within  six  calendar  months  after  the 
Bxpiration  or  determination  of  the  partnership,  otherwise  than 
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by  the  death  or  bankruptcy  of  either  partner,  a  full  and  general  CHITTY,  j. 
account  in  writing  should  be  taken  by  the  partners  of  all  the  1888 
moneys,  stock-in-trade,  debts  and  effects  then  belonging  to  or  Taylor 
due  to  the  partnership,  and  all  moneys  and  debts  due  by,  and  of  jj-e^^e 

all  liabilities  of  the  partnership  (including  advances  made  under   

article  9),  and  a  just  valuation  should  be  made  of  all  the  par- 
ticulars included  in  such  account  which  required  and  were  capa- 
ble of  valuation,  and  immediately  after  such  last-mentioned 
account  should  have  been  so  taken  and  settled  the  partners 
should  forthwith  make  due  provision  for  the  payment  of  all 
moneys  and  debts  then  due  by  the  partnership,  and  for  meeting 
all  the  liabilities  thereof,  and  subject  thereto  all  the  moneys, 
stock-in-trade,  debts  and  effects  then  belonging  or  due  to  the 
partnership  should  be  divided  between  the  partners  in  equal 
shares — with  provisions  for  the  execution  of  the  usual  instru- 
ments by  the  partners  respectively  for  facilitating  the  getting  in 
of  the  outstanding  debts  and  effects  of  the  partnership,  and  for 
indemnifying  each  other,  and  for  vesting  the  sole  right  and  pro- 
perty in  the  respective  shares  in  the  said  moneys,  stock-in-trade, 
property  and  effects  in  the  partner  to  whom  the  same  respec- 
tively should  upon  such  division  belong,  and  for  releasing  to 
each  other  all  claims  on  account  of  the  partnership. 

"  (29.)  If  either  partner  shall  die  or  become  bankrupt  during 
the  partnership  the  other  partner  shall,  before  the  expiration 
of  one  calendar  month  from  such  death  or  bankruptcy,  declare 
his  option  either  to  purchase  the  share  and  interest  of  the  deceased 
or  bankrupt  partner  in  the  partnership  moneys,  &c.,  upon  the 
terms  thereinafter  mentioned,  or  to  allow  the  said  moneys,  &c., 
to  be.  divided  between  himself  and  the  executors  or  administra- 
tors or  trustee  or  other  representative  of  the  estate  of  the  deceased 
or  bankrupt  partner  as  directed  by  the  preceding  article  ;  and  in 
case  such  partner  shall  declare  his  option  to  allow  the  said 
moneys,  &c.,  to  be  so  divided  as  aforesaid,  then  the  same  shall 
be  so  divided  accordingly,  and  upon  such  division  such  deeds 
and  things  shall  be  executed  and  done  by  the  surviving  part- 
ner and  the  executors  and  administrators  or  trustee  or  other 
representative  of  the  deceased  partner  or  bankrupt  partner  respec- 
tively as  directed  by  the  preceding  article  on  a  division  made 
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CHITTY,  J.  between  the  partners  on  the  determination  of  the  partnership 
1888       otherwise  than  by  death  or  bankruptcy." 

Taylor        On  the  30th  of  June,  1888,  the  partnership  was  determined 
Neate     pursuant  to  written  notice  given  by  the  Defendant  on  the  29th 
  of  June,  1887. 

On  the  13th  of  July,  1888,  this  action  was  commenced  for  an 
account  of  the  partnership  dealings  between  the  Plaintiff  and 
Defendant  under  the  agreement  of  May,  1883  ;  to  have  the  affairs 
of  the  partnership  wound  up  ;  and  for  a  receiver  and  manager. 

Plaintiff  now  moved  for  the  appointment  of  a  receiver  and 
manager  of  the  partnership  business  to  collect  and  get  in  the  out- 
standing debts  and  assets,  and  out  of  the  first  moneys  to  be 
received  to  pay  the  debts  due  from  the  partnership,  and  to  manage 
the  business  until  the  sale  thereof  or  further  order. 

The  Defendant  objected  to  the  sale  of  the  business  as  a  going 
concern  as  being  contrary  to  the  meaning  and  intent  of  the  part- 
nership articles ;  denied  that  the  goodwill  was  of  any  value  except 
from  the  confidence  reposed  by  customers  of  the  firm  in  the 
Defendant,  and  asserted  that  the  appointment  of  a  receiver  and 
manager  was  wholly  unnecessary,  and  that  in  any  case  the  duties 
of  such  receiver  and  manager,  if  appointed,  should  be  confined 
to  completing  pending  contracts  and  must  not  involve  the  crea- 
tion of  any  new  liabilities. 

On  the  other  hand  the  Plaintiff  insisted  that  it  was  impossible 
to  make  a  division  in  specie  of  the  plant  and  stock,  and  that  the 
whole  of  the  works  must  be  sold  as  a  going  concern,  in  which  case 
the  goodwill,  being  very  valuable,  would  produce  a  large  sum. 
As  the  contracts  which  had  been  undertaken  by  the  firm  would 
take  some  weeks  to  complete,  the  appointment  of  a  receiver  and 
manager  was  absolutely  necessary ;  and,  with  a  view  to  the  pre- 
servation of  the  business  and  its  sale  as  a  going  concern,  the 
receiver  and  manager  must  have  power,  subject  to  the  direction 
of  the  Judge  in  Chambers,  to  enter  into  fresh  contracts. 

Bomer,  Q.C.,  and  Begg,  for  the  Plaintiff,  moved  for  an  order 
for  the  appointment  of  a  receiver  and  manager  of  the  business, 
with  a  direction  for  the  sale  of  the  partnership  property  and 
effects  and  the  goodwill  as  a  going  concern,  according  to  the  form 
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in  Seton  (1).  It  being  practically  impossible  to  divide  the  assets 
in  specie,  as  provided  by  the  articles,  a  sale  of  the  business  and 
goodwill  will  be  directed  :  Cook  v.  CoUingridge  (2)  ;  and  in  order 
to  preserve  the  property  as  a  going  concern  until  a  sale  can  be 
effected  a  receiver  and  manager  must  be  appointed. 

Maclean,  Q.C.,  and  Daniel  Jones,  for  the  Defendant: — 

After  the  determination  of  the  partnership  by  notice  pursuant  to 
the  articles  the  Court  has  no  jurisdiction  to  appoint  a  manager 
to  carry  on  the  business  until  the  sale,  except  by  mutual  consent 
or  by  a  special  provision  contained  in  the  articles.  If  a  receiver 
and  manager  be  appointed  his  authority  must  be  limited  strictly 
to  completing  contracts  which  are  pending  but  incomplete  at  the 
time  of  the  dissolution:  Pollock  on  Partnership  (3).  He  cannot, 
however,  be  allowed  to  enter  into  any  new  contracts  so  as  to 
enlarge  the  responsibility  of  the  partners  beyond  the  limited  time 
for  which  it  is  engaged,  and  involve  them  in  further  liabilities 
after  the  determination  of  the  original  partnership  contract. 

[Turner  v.  Major  (4),  and  Lindley  on  Partnership  (5),  were  also 
cited.] 

Bomer,  in  reply,  offered  to  "consent  that  the  receiver  and 
manager  should  not  enter  into  any  new  contract  involving 
liability  exceeding  £200. 

Chitty,  J : — 

During  the  argument  of  this  case  the  parties  through  their 
counsel  have  very  wisely  agreed  to  take  a  dissolution  judgment, 
which  involves  the  usual  accounts.  It  is  clear  there  must  be  a 
a  sale  of  the  partnership  assets.  The  mode  of  sale  in  these  cases 
adopted  by  the  Court  is  that  which  is  most  beneficial  to  the 
parties.  Unfortunately  where  partnerships  are  determined  the 
partners  may  not  be  able  to  wind  up  their  affairs  amicably. 
They  may,  and  here  they  do  disagree.  The  matter  is  necessarily 
placed  in  the  hands  of  a  Court  of  Justice,  and  the  Court  of 
Justice  does  the  best  for  all  concerned  in  a  partnership,  whether 

(1)  4tli  Ed.  p.  414,  Form  13.  (3)  3rd  Ed.  p.  95. 

(2)  Jac.  607.  (4)  3  Giff.  442. 

(5)  5th  Ed.  p.  555. 


CHITTY,  J. 
1888 
Taylor 

V. 

Neate. 
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CHITTY,  J.  between  two  or  between  a  great  many.    The  sale  therefore  which 
1888      is  directed  is  always  directed  in  the  manner  which  the  Court 
Taylor     thinks  most  beneficial. 

Neate         -^^^  partnership  in  this  case  was  that  of  a  mechanical  engineer, 

  ironfounder,  boiler  maker,  and  contractor,  carried  on  at  the 

Medway  Works.  The  usual  course  of  the  Court  in  regard  to  cases 
of  this  kind  and  a  business  of  this  class  is  to  direct  a  sale  of  the 
property  as  a  going  concern.  In  the  case  before  me  there  is  a 
contest  whether  there  is  a  goodwill  or  not.  It  is  plain  there  is 
some  goodwill.  What  the  value  of  it  may  be  I  do  not  pretend 
to  know.  The  parties  are  not  agreed  upon  it  in  their  affidavits. 
The  Plaintiff  considers  it  evidently  of  much  higher  value  than 
the  Defendant ;  but  that  there  is  some  goodwill  attached  to  the 
business  I  consider  to  be  shewn  not  merely  from  the  nature  of 
the  business,  but  also  on  the  evidence  which  has  been  adduced. 
The  goodwill  therefore  must  be  preserved,  and  that  goodwill  must 
be  sold.  The  mode  in  which  the  goodwill  of  a  partnership  is 
sold  at  the  present  day  is  so  as,  within  the  well-known  limits,  to 
allow  either  party,  where  he  has  not  bound  himself  by  any  con- 
tract in  the  deed  or  otherwise,  to  continue  to  carry  on  a  similar 
business.  Of  course  the  knowledge  of  that  fact  is  very  important 
to  the  purchaser,  and  does  in  many  cases  detract  very  much  from 
what  otherwise  would  be  the  value  of  the  goodwill.  In  this  case 
the  parties  have  agreed  that  there  should  be  a  sale,  and  I  shall 
direct  that  the  sale  shall  be  in  accordance  with  the  ordinary 
course  of  the  Court,  viz.,  that  the  assets  shall  be  sold  as  a  going 
concern,  or  otherwise.  I  put  in  the  words  "  or  otherwise  "  so  as 
to  give  the  Defendant  an  opportunity  of  urging  anything  which 
may  be  special  to  the  case  before  the  Judge  in  Chambers. 
Businesses  vary  so  very  much  that  it  is  impossible  to  lay  down  a 
hard  and  fast  rule  as  to  what  is  best  to  be  done  with  a  going 
concern,  or  with  the  book  debts  or  stock-in-trade  or  the  imple- 
ments. It  is  well  known  as  a  general  proposition  that  to  break 
up  the  stock  and  to  sell  it,  and  to  break  up  the  tools,  machinery, 
and  plant  and  to  sell  them,  is  to  sell  at  a  disadvantage.  I  state 
that  as  a  general  rule.  As  far  as  I  know  there  is  nothing  special 
in  regard  to  this  business,  and  the  Court  does  not  allow  one  of 
the  partners,  in  order  that  he  himself  may  gain  some  special 
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benefit,  to  insist  upon  a  mode  of  sale  which  is  not  the  best  for  the  CHITTY,  J. 
common  interest.    I  think  I  have  said  enough  now  to  shew  the  1888 
nature  of  the  order  I  make  with  regard  to  the  sale.  Taylor 

Then  in  this  state  of  things  which  has  arisen  between  the  part- 
ners there  must  be  a  receiver,  and  I  am  satisfied  also  that  there 
must  be  a  manager.  The  grounds  for  the  appointment  of  a 
manager  may  be  stated  in  two  or  three  words.  There  are  exist- 
ing contracts  which  have  to  be  carried  into  effect.  The  part- 
ners, by  their  contracts  inter  se  and  with  third  parties,  have 
brought  themselves  under  a  liability  to  perform  certain  obliga- 
tions. There  are  two  kinds  of  contracts  here — the  contract 
between  themselves  and  contracts  with  third  parties,  which  must 
be  performed.  The  Court  would  not  allow  one  partner  to  say  to 
the  other  partner,  Well,  I  dislike  you  "  (the  other  partner)  "  so 
much  that  I  will  not  have  this  contract  performed."  And  when 
the  parties  will  not  agree,  after  they  have  dissolved,  as  to  the 
mode  of  executing  works  which  they  have  to  execute  according 
to  an  existing  contract,  it  is  quite  clear  that  the  Court  must 
intervene,  and  that  it  will  not  allow  one  partner  to  insist  upon 
something  being  done  in  a  particular  way.  The  result  is  that 
the  Court  must  take  into  its  own  hands,  by  the  appointment  of 
a  proper  officer,  the  management  of  such  a  concern  as  this  is, 
and  that  manager  must  of  necessity  enter  into  subordinate  con- 
tracts. For  instance,  in  the  case  before  me,  he  must  employ 
workmen  and  pay  the  wages,  and  it  is  said  that  some  weeks  will 
elapse  before  these  contracts  can  be  worked  out. 

The  argument  for  the  Defendant  was  put  very  high ;  it  was 
that  the  Court  has  no  jurisdiction  to  appoint  a  manager  with 
power  to  enter  into  any  new  contracts  for  the  purpose  of  carrying 
on  the  business.  That  proposition  is  a  great  deal  too  high, 
because,  as  I  have  already  said,  the  manager  must  enter  into 
some  contracts  for  the  purpose  of  performing  what,  for  the  sake 
of  distinction,  I  may  call  the  principal  contract.  He  must 
employ  workmen  and  pay  wages,  and  if  they  happen  to  be 
leaving  the  business,  as  they  may  be  after  the  dissolution,  he 
may  have  to  get  other  workmen.  I  was  rather  surprised  to  hear 
it  said  that  where  there  is  a  business  with  two  partners,  which 
bids  fair  to  be  sold  as  a  going  concern,  the  Court  cannot  by 
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CHITTY,  J.  means  of  appointing  a  manager  see  to  the  carrying  on  of  the 
1888       business,  because,  it  is  said,  the  manager  cannot  enter  into  any 
Taylor  contracts.    If  that  proposition  is  analysed  with  a  little  care, 

Neate  ^^^^     ^^^^  ^^^^     reduces  the  Court  to  this  singular  and 

  absurd  position,  that  it  appoints  a  manager  who  cannot  manage. 

The  power  of  the  manager  is  very  well  explained  by  Jessel,  M.R. 
{Bargant  v.  Bead  (1)  ).  The  manager  must  carry  on  the  business, 
and  carrying  on  the  business  involves  entering  into  contracts. 
What  the  nature  of  the  contracts  is  is  another  thing,  but  still 
they  are,  according  to  law,  contracts.  Suppose  that  a  business, 
which  is  very  prosperous,  has  to  be  sold  as  a  going  concern,  there 
is  a  large  amount  of  stock  which  in  the  ordinary  course  is  worked 
up  for  the  purpose  of  sale.  It  was  suggested,  and  indeed  argued, 
that  a  manager  could  not  employ  persons  to  work  that  stock  up, 
but  must  leave  it  as  it  stood  at  the  moment  of  dissolution  ;  in 
other  words,  he  must  starve  the  business ;  must  not  carry  it 
on,  but  stop  it.  In  some  businesses  there  are  sales  across  the 
counter,  and  many  things  must  be  done  in  the  business  which 
involve  new  contracts  of  some  nature.  Put  the  case  of  a  job- 
master, a  business  which  involves  keeping  a  large  number  of 
horses ;  some  may  be  out  on  contract  in  the  usual  way  ;  some  are 
kept  in  the  stable  for  letting  to  regular  or  chance  customers.  To 
say  that  there  can  be  no  dealing  with  those  horses  would  be  an 
absurd  proposition,  because  the  manager  would  have  to  keep 
them  in  the  stables ;  he  must  feed  them ;  and  in  order  to  feed 
them  he  must  buy  corn.  In  my  judgment  a  business  of  that 
sort  must  be  carried  on  in  the  ordinary  way.  A  manager  does 
not  speculate  with  the  business,  but  he  carries  it  on  according  to 
the  general  course  of  business  adopted  in  the  particular  trade. 
I  should  say  a  manager  in  a  case  of  that  kind  could  let  out  the 
horses  on  reasonable  contracts ;  but  whether  it  is  for  six  months 
or  a  year,  or  merely  the  letting  of  a  horse  for  the  purpose  of  a 
ride,  I  need  not  say.  A  great  many  other  instances  might  be 
given.  In  my  experience  as  a  Judge  in  cases  of  this  kind  for  a 
good  many  years  I  have  seen  a  great  variety  of  instances  which 
would  afford  illustrations,  if  necessary,  to  shew  that  the  extreme 
proposition  put  before  me  cannot  be  maintained. 

(1)  1  Ch.  D.  600. 


VOL.  XXXIX.]  CHANCEKY  DIVISION. 


545 


I  shall  appoint  a  manager,  and  I  shall  be  quite  willing  to  put  CHITTY,  J. 
in  some  limit  with  regard  to  the  magnitude  of  any  operation  1888 
which  he  undertakes,  because  here  I  agree  entirely  that  when  taylob 
the  Court  appoints  a  manager  the  Court  does  it  for  the  purpose  ^eate. 

of  preserving  the  assets,  and  nothing  more,  and  does  not  intend   

to  throw  any  liabilities  of  an  onerous  kind  upon  the  partners. 
An  attempt  to  do  anything  of  that  kind  would  be  quite  un- 
reasonable, and  not  really  for  the  sole  purpose  for  which,  to  my 
mind,  it  is  justified  in  acting — that  is,  in  order  to  bring  about  a 
proper  sale  of  that  in  which  the  parties  are  interested  in  common. 

There  are  many  cases  where  the  manager  could  not  and  ought 
not  to  be  allowed  to  enter  into  speculative  transactions,  but  the 
difficulty  in  every  case  is  to  say  what  is  the  reasonable  limit,  and 
what  is  not. 

I  will  make  the  common  order,  and  leave  the  manager  to  do 
his  duty.  If  there  is  any  question  of  difficulty  or  doubt,  the 
party  who  has  the  conduct  of  the  action,  the  Plaintiff  in  the 
present  instance,  had  better  make  an  application  with  a  view  to 
the  protection  of  the  manager. 

After  some  discussion  it  was  agreed  between  the  parties  that 
the  manager  to  be  appointed  should  not  enter  into  new  contracts 
involving  a  liability  of  more  than  £200  without  consent  of  the 
partners,  or  sanction  of  the  Judge. 


Minutes  of  Order  : — Usual  partnersliip  accounts.  Appoint  Plaintiff  interim 
receiver  and  manager  without  salary  or  security ;  he  undertaking  not  to  dis- 
charge the  works  manager  without  the  consent  of  the  Defendant  or  direction 
of  the  Judge.  Appoint  a  receiver  and  manager,  on  usual  reference  to  Chambers, 
to  carry  on  the  business  with  a  view  to  a  sale ;  such  manager  not  to  enter  into 
any  fresh  contracts  involving  liability  of  more  than  £200  without  the  consent 
of  the  partners  or  direction  of  the  Judge.  Order  sale  of  business,  &c.,  forth- 
with, as  a  going  concern,  or  otherwise,  as  the  Judge  may  direct. 

Solicitors:  Wellington  Taylor  ;  Stileman,  Neate  &  Toynlee. 

F.  a.  A.  W. 
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NORTH,  J.       In  re  HOMER  DISTRICT  CONSOLIDATED  GOLD 


Gom'pany — Directors — Meeting — Notice — Informality. 

Application  was  invited  by  a  company  for  106,000  preference  shares.  At 
a  meeting  of  all  the  directors,  five  in  number,  it  was  resolved  not  to  allot 
till  14,000  shares  were  applied  for ;  at  a  meeting  of  two  (a  quorum  of) 
directors  held  shortly  afterwards  it  was  resolved  that  the  previous  resolu- 
tion was  cancelled,  and  that  the  shares  then  applied  for,  about  3000,  should 
be  allotted.  The  meeting  was  held  at  two  o'clock,  on  a  few  hours'  notice 
to  two  of  the  directors  who  did  not  attend,  of  whom  one  did  not  receive 
his  notice  till  the  next  day,  and  the  other  gave  notice  he  could  not  attend 
till  three  ;  the  fifth  director  was  abroad  and  no  notice  was  sent  to  him : — 

Held,  that  the  allotments  made  under  the  later  resolution  were  void 
against  the  allottees. 

This  was  a  summons  under  sect.  35  of  the  Companies  Act,  1862, 
on  behalf  of  John  George  Smithy  Thomas  Waller,  and  P.  Charles 
Beyer,  to  whom  100,  20,  and  10  preference  £1  shares  in  the 
Homer  District  Consolidated  Gold  Mines,  Limited,  had  been  respec- 
tively allotted,  to  have  their  names  removed  from  the  register  of 
shareholders  on  the  ground  of  misrepresentation  in  the  prospectus 
on  the  faith  of  which  they  applied  for  the  shares,  and  also  on  the 
ground  of  irregularity  in  the  allotment,  and  for  damages. 

It  is  unnecessary  to  state  the  nature  of  the  alleged  misrepre- 
sentations. In  the  year  1886  the  company,  which  was  a  going 
concern  formed  in  1884,  invited  subscriptions  for  106,000  prefer- 
ence £1  shares.  Messrs.  Smith,  Waller,  and  Beyer  applied  for  100, 
20,  and  10  of  such  shares  respectively,  on  which  they  paid  a  de- 
posit of  5s.  a  share.  On  the  1st  of  December,  1886,  two  of  the 
directors  resolved  to  allot  the  shares,  and  letters  of-  allotment 
were  sent  to  and  received  by  the  Applicants  on  the  same  day. 
This  summons  was  taken  out  on  the  27th  of  January,  1887. 

At  the  time  of  the  transactions  referred  to  below,  the  directors 
of  the  company  were  five  in  number,  Messrs.  H,  Dunean,  G.  P, 
Simpson,  G.  P.  Witt,  Dr.  A.  B,  O'Connor,  and  Colonel  F.  J.  C.  Hal- 
Jcetf,  of  whom  two  formed  a  quorum. 


April  10,  11. 


1888 


MINES. 
Ex  parte  SMITH. 

[1887    H.  319.] 
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The  company  were  under  agreement  with  Butferfield,  a  vendor  NORTH,  J. 

of  mines  to  the  company,  giving  him  a  charge  on  the  money  to  isss 

be  derived  from  the  proposed  issue  of  preference  shares,  and  ^JJ^^ 

requiring  the  company  to  proceed  with  the  allotment  of  shares  Homek 
^         °  jr  jr  District 

within  ten  days  of  advertisement.  A  board  meeting  was  held  on  Consolidated 
the  5th  of  November,  1886,  at  3,  Throgmorton  Avenue^  the  offices  ^^^^^^^J^" 
of  the  company,  at  which  all  five  directors,  Mr.  Butterjield  and  ISmith. 
the  solicitor  of  the  company  also  were  present.    Among  other 
business  transacted  it  was  resolved :  "  That  Mr.  Butterjield  be 
requested  to  waive  the  clause  contained  in  the  agreement  between 
Mr.  Butterjield  and  the  company,  dated  the  12th  day  of  October, 
1886,  with  reference  to  requiring  the  board  to  allot  whatever  shares 
may  be  applied  for  within  ten  days  after  the  first  advertisement 
of  the  company,  irrespective  of  the  number  of  shares  which  may 
then  have  been  applied  for,  and  that  the  board  shall  not  be 
required  to  proceed  to  allotment  unless  at  least  12,000  preference 
shares  shall  then  have  been  applied  for  by  hondjide  applicants." 

The  meeting  was  adjourned  till  the  next  day,  the  6th  of 
November,  1886,  and  one  of  the  resolutions  passed  at  the  ad- 
journed meeting  appeared  on  the  minutes  in  the  following 
terms : — 

"  It  was  resolved,  Mr.  Butterjield  assenting,  that  no  allot- 
ment should  be  made  unless  applications  for  14,000  £1  preference 
shares  of  the  company  should  have  been  applied  for  by  approved 
applicants." 

On  the  morning  of  the  1st  of  December,  1886,  Dr.  O'Connor 
and  Colonel  Halhett  were  at  the  office  of  the  company.  There 
was  before  them  a  letter  from  the  company's  stockbroker  to  the 
effect  that  it  was  very  important  that  the  preference  shares  which 
had  been  applied  for  should  be  allotted  at  once.  They  sent  let- 
ters to  their  two  co-directors,  Simpson  and  Witt,  at  their  respective 
offices  in  London,  giving  notice  that  a  board  meeting  would  be 
held  at  the  offices  of  the  company  on  that  day  at  two  o'clock ;  but 
no  mention  was  made  in  the  letters  of  the  purpose  for  which 
the  meeting  was  called.  The  letters  were  sent  out  (as  the  Judge 
held)  not  earlier  than  eleven  o'clock.  Mr.  Duncan  had  since  the 
former  meetings  gone  to  America,  and  therefore  no  notice  of  the 
meeting  was  sent  to  him.    Mr.  Simpson  received  his  notice,  and 
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NORTH,  J.  sent  back  a  verbal  message  that  was  duly  received  that  he  could 
1888      not  attend  before  three  o'clock.    About  ten  minutes  past  two 
In  re      o'clock  he  wrote  a  letter  to  the  same  effect,  which  was  received 
iSsraicT  ^'^"^^^^^       Colonel  Halkett,  who  were  sitting  in  meeting. 

Consolidated  Mr.  Witt  was  not  at  his  own  office  on  the  1st  of  December,  and 
Gold  Mines.  •it  -      ^  • 

Ex  paHe         ""^^^  receive  the  letter  sent  to  give  him  notice  of  the  intended 

Smith.     meeting  till  the  next  day.    The  practice  of  the  company  as  to 

giving  notice  of  board  meetings  was  deposed  to  by  Mr.  Simpson  as 

follows :  "  As  to  notices  of  meetings,  as  a  rule  they  came  to  my 

house  the  night  before.  I  never  received  a  shorter  notice,  except 

that  for  the  meeting  on  the  1st  of  December,  1886.  Meetings 

were  never  held  without  notice  except  in  cases  where  they  were 

adjourned  to  a  fixed  time." 

At  two  o'clock  on  the  1st  of  December  Colonel  Halkett  and 
Dr.  O'Connor  proceeded  to  hold  a  meeting  at  the  offices  of  the 
company,  of  which  the  following  are  the  minutes  appearing  in 
the  books  of  the  company : — 

"  Present. — Dr.  A.  B.  O'Connor  in  the  chair.  Colonel  F,  J,  C, 
Halkett.    Mr.  Butterjield  was  also  present. 

"  It  was  resolved  that  the  minutes  of  the  meetings  of  the  board 
held  on  the  5th,  6th,  8th,  9th,  10th,  11th,  12th,  16th,  and  19th 
November,  1886,  which  were  read,  be,  and  the  same  are  hereby 
ratified  and  approved,  and  the  chairman  of  this  meeting  Dr.  A.  B. 
O'Connor  be  authorized  to  sign  the  same. 

"  Keferring  to  the  following  resolution  passed  at  the  meeting 
of  the  directors  held  on  the  5th  of  November,  1886,  and  of  the 
resolution  following  next  thereafter  passed  at  the  meeting  of  the 
directors  held  on  the  6th  of  November,  1886. 

"  It  was  resolved,  Mr.  Butterjield  having  consented  in  writing 
to  this  being  done,  the  said  resolutions  are  hereby  rescinded  and 
declared  to  be  of  no  effect. 

"  It  was  resolved  that  the  secretary  be  hereby  directed  to  ex- 
ecute two  originals  of  the  following  agreement*  of  indemnity  in 
the  presence  of  two  directors  and  to  hand  one  of  the  same  to 
Mr.  Butterjield  after  he  has  executed  the  two  agreements,  and  to 
deliver  to  Mr.  Butterjield  a  copy  of  this  resolution. 

"  Applications  for  shares  entered  in  the  allotment  book,  num- 
bered 1  to  59  inclusive,  having  been  laid  before  the  board,  it  was 
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resolved  that  the  number  of  shares  respectively  entered  in  the  NORTH,  J. 

column  of  the  allotment  book  headed  *  JSTo.  of  Shares  allotted '  1888 

opposite  the  name  and  address  of  each  applicant  and  the  number 

of  shares  applied  for,  be  and  are  hereby  allotted  to  each  applicant  j^strict 

in  pursuance  of  his  application,  and  that  in  cases  where  there  are  Consolidated 

.       .  Gold  Mines. 

no  number  of  shares  appearing  in  the  column  of  shares  allotted    ex  parte 

opposite  the  number  applied  for  no  allotment  be  made,  and  that  Smith. 

the  deposits  paid  on  application  be  returned  to  the  applicants, 

and  it  was  further  resolved  that  the  secretary  be  and  is  hereby 

directed  to  post  letters  of  allotment  to  said  applicants  and 

request  them  to  pay  the  amount  due  on  allotment  on  or  before 

Tuesday,  the  17th  inst. 

"  It  was  resolved  that  the  secretary  be  and  is  hereby  directed 
to  send  a  letter  in  the  following  words,  enclosed  with  the  allot- 
ment letter  to  each  person  to  whom  shares  have  been  allotted." 

"  The  meeting  then  adjourned  to  Thursday,  the  2nd  inst.,  at 
12.30." 

Unconditional  applications  for  shares  to  the  number  of  about 
3000  had  been  made,  which  had  not  then  been  withdrawn.  Those 
in  respect  of  which  the  number  of  shares  applied  for  did  not  ap- 
pear in  the  allotment  book  and  were  not  dealt  with,  comprised 
a  small  number  of  shares  only.  Letters  of  allotment  were  at  once 
sent  on  to  the  applicants  for  the  allotted  shares  and  including  the 
130  shares  the  subject  of  this  summons. 

G,  T.  Miliary  for  the  summons  : — 

The  whole  proceedings  connected  with  the  allotment  were  so 
grossly  irregular  that  they  are  utterly  void  :  Browne  v.  La 
Trinidad  (1)  ;  Bosanquet  v.  Shortridge  (2)  ;  D'Arcy  v.  Tamar,  Kit 
Sill,  and  Callington  Bailway  Company  (3). 

(7.  E.  E.  Jenkins,  for  the  company  : — 

The  Applicants  cannot  take  advantage  of  any  irregularity,  if 
there  be  any  irregularity,  in  the  proceedings  up  to  allotment. 
The  minutes  are  in  due  form,  the  resolutions  were  passed  by  a 
proper  quorum  of  directors ;  the  company  could  not,  had  it  been 

(1)  37  Ch.  D.  1.  (2)  4  Ex.  699. 

(3)  Law  Rep.  2  Ex.  158. 
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NORTH,  J.  their  interest  to  do  so,  have  repudiated  the  allotment ;  any 

1888       offence  was  against  the  company,  not  against  the  Applicants,  who, 

so  far  as  these  transactions  are  concerned,  were  strangers.  The 

HoMEB     two  directors  had  acted  so  as  to  bind  the  company,  however 
District 

Consolidated  improper  their  acts  may  have  been,  there  were,  therefore,  all  the 

Gold  Mines,  ^jgj^gj^ts  of  a  contract  binding  on  both  sides. 
Ex  parte 
Smith. 

  NOKTH,  J.  : — 

The  question  is,  whether  the  allotment  is  void  in  any  way. 
In  my  opinion  the  three  persons  applying  to  the  Court  are 
entitled  to  say,  as  they  did  very  shortly  afterwards  say,  by  taking 
out  this  summons,  that  they  are  not  shareholders,  and  that  what 
was  done  has  not  the  effect  of  committing  them  to  that  position. 
It  seems  to  me  that  what  was  done  was  as  irregular  as  possible. 
Without  wishing  to  suggest  any  fraud  on  the  part  of  the  two  direc- 
tors present,  the  conclusion  I  come  to  as  to  their  acts  is  that  they 
did  think  it  desirable  that  the  shares  should  be  allotted  as  soon 
as  possible.  They  knew  that  Witt  and  Simpson  had  opposed  the 
allotment  of  shares  till  a  larger  number  were  applied  for.  They 
proposed  to  do  what  they  may  have  thought  they  could  do ;  they 
thought  they  could  get  rid  of  the  opposition  of  their  co-directors, 
and  pass  a  resolution  that  would  bind  the  company. 

With  regard  to  the  notice  of  the  meeting,  it  was  such  as  had 
never  before  been  given  in  the  history  of  the  company.  The 
shortest  notice  that  had  ever  been  given  before  was  a  notice  for 
the  next  day.  The  notice  was  sent  out  in  a  most  irregular  way. 
What  is  more,  it  was  expressed  in  such  a  way  (I  cannot  help 
thinking  intentionally  so  expressed)  as  not  to  give  Witt  and 
Simpson  notice  of  what  was  to  be  done.  On  that  notice  at  two 
o'clock,  the  two  directors  present  knowing  that  one  of  the  other 
two  summoned  could  not  be  present  till  three,  and  not  knowing 
whether  the  other  could  come,  proceeded  at  once  to  rescind  a 
resolution  passed  by  the  board  two  weeks  before.  In  my  opinion 
that  was  about  as  irregular  as  anything  could  be.  No  doubt  a 
bare  quorum  is  capable  to  act  and  bind  the  company  at  a  meeting 
duly  convened,  with  proper  notice  given  to  the  other  directors,  at 
which  therefore  all  the  other  directors  may,  if  they  please,  be 
present;  but,  these  two  directors  met,  having  abstained  from 
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telling  the  others  what  they  intended  to  do,  and  proceeded  to  NORTH,  j. 

pass  these  resolutions  in  the  full  belief,  and,  I  think,  knowledge,  1888 

that  if  the  others  had  had  notice  and  been  able  to  be  there 

they  would  have  objected  ;  and  further  than  that,  with  notice  as  Homer 
J  7  District 

to  one  that  he  would  be  there  at  three,  they  proceeded  to  pass  Consolidated 
their  resolution  at  two.    They  ought  certainly  to  have  waited,    ex  parte 
I  do  not  say  that  would  have  been  enough.    I  come  to  the  Smith. 
conclusion  that  what  was  done  on  that  occasion  was  not  the  act 
of  the  board  of  directors,  and  did  not  bind  the  company,  and 
had  not  the  effect  of  getting  rid  of  the  resolutions  previously 
passed  by  the  board.    Under  these  circumstances  I  come  to  the 
conclusion  that  the  Applicants  were  never  properly  put  on  the 
list  of  members,  and  were  entitled  to  have  their  names  removed. 
[His  Lordship  considered  that  on  the  question  of  misrepresen- 
tation the  Applicants  had  succeeded  in  part  and  failed  in  part. 
He  directed  the  company  to  pay  three-quarters  of  the  Applicants' 
costs  and  return  the  deposits.] 

An  appeal  from  this  decision  was  dismissed,  the  Appellants 
having  failed  to  give  security  for  costs. 

Solicitors  for  the  Applicants  :  Ashurst,  Morris,  Crisp  &  Go. 
Solicitors  for  Company :  Michael  Abrahams,  Son  &  Co. 

D.  P. 
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Ill  re  CKAWSHAY. 
DENNIS  V.  CRAWSHAY. 

[1881    C.  1082.] 
Practice — Order  as  to  Supreme  Court  Fees,  1884,  Schedule  {Item  72). 

The  Court  fees  on  a  trustee's  periodical  accounts  are  taken  on  a  per- 
centage on  the  amounts  found  from  time  to  time  to  have  been  received, 
not  on  the  amounts  found  due. 

Where  an  account  is  lodged  and  no  further  step  is  taken  no  Court  fee  is 
payable.  Where  an  account  is  lodged  and  partly  proceeded  v^ith  but  not 
certified,  the  Court  fee  is  to  be  proportionate  to  the  work  done. 

Two  actions — In  re  Crawshay,  Dennis  v.  Crawshay  (1881.  C. 
1082),  a  creditor's  action,  and  a  legatee's  action,  In  re  Crawshay , 
Crawshay  v.  Crawshay  (18Slo  C.  1703) — were  instituted  to  ad- 
minister the  estate  oi  Henry  Crawshay  against  his  executors.  One 
order  was  made  for  administration  in  both  actions.  The  creditors, 
the  Plaintiffs  in  the  first  action,  were  paid  off,  and  the  conduct 
given  to  the  legatee,  the  Plaintiff  in  the  second  action. 

Two  partnership  actions,  Wintle  v.  Crawshay  (1882.  W.  2049), 
and  Wintle  v.  Crawshay  (1882.  W.  2050),  were  brought  by  the 
direction  of  the  Court  in  the  administration  by  one  executor 
against  the  other  two  executors,  the  testator's  sons,  and  partners. 
The  Defendants  in  these  actions  were  appointed  receivers  and 
managers,  and  directed  to  account  yearly.  The  managers  had 
lodged  five  yearly  accounts  in  chambers,  distinguished  for  the  pur- 
pose of  this  application  as  accounts  A,  B,  C,  D,  and  E.  The  first 
four  sets  of  accounts  had  been  passed  and  vouched.  The  accounts  E 
had  merely  been  lodged,  they  had  not  been  proceeded  with  in 
consequence  of  negotiations  the  result  of  which  might  render  it 
unnecessary  to  do  so.  The  accounts  A  were  lodged  in  1883,  but 
not  passed  till  after  the  Order  as  to  Supreme  Court  Fees,  1884, 
came  into  effect.  The  other  accounts  were  lodged  in  the  years 
1884,  1885,  1886,  and  1887,  respectively. 

A  summons  in  the  four  actions  was  taken  out  in  Chambers  to 
provide  for  the  payment  of  certain  fees  and  charges,  including 
the  Court  fees  in  respect  of  the  accounts  taken  in  the  partnership 
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actions.   The  consideration  of  so  much  of  the  summons  as  related  NOKTH,  J 
to  the  carrying  over  of  the  Court  fees  in  respect  of  the  partner-  1888; 
ship  accounts  was  adjourned  into  Court  to  determine  whether  the      j^j  fg 
fees  were  to  be  taken  on  a  percentage  of  the  gross  amounts 
received  by  the  managers  or  on  a  percentage  of  the  accounts  found 
due  from  them  on  each  account.     The  part  of  the  summons  C^^^^"^'- 
adjourned  into  Court  was  now  disposed  of.     The  official  solicitor 
had  been  served. 

CracTcanthorpe,  Q.C.,  and  H.  Fellows,  for  the  Applicant : — 

The  general  rule  fixing  the  Court  fee  in  respect  of  accounts  of 
trustees  and  others  taken  in  Chambers  is  that  numbered  72  in  the 
Order. 

That  rule  provides  that  the  fee  is  to  be  taken  on  the  amount 
found  to  have  been  received ;  that  amount,  however,  is  limited 
or  cut  down  by  the  portion  of  the  rules  explaining  the  items. 

The  explanatory  part  divides  the  class  of  cases  included  in 
Fee  No.  72  into  two  sub-classes.  The  accounts  of  trustees  who 
do  not  account  periodically  is  placed  in  the  first  class,  where  the 
total  amount  on  which  the  fees  are  chargeable  is  limited.  That 
mode  of  cutting  down  the  fees  on  periodical  accounts  was  not 
thought  appropriate.  The  accounts  of  trustees  who  account 
periodically  were  taken  out  of  this  class  and  put  into  the  other  r, 
so  that  the  fees  are  to  be  taken  on  the  amounts  from  time  to  time 
found  due  instead  of  on  the  amounts  found  to  have  been  received. 
We  rely  on  the  letter  of  the  rules.  However,  this  mode  of  assess- 
ing the  fees  is  not  contrary  to  the  reasons  given  in  Armitage  v. 
Ehvorthy  (1),  for  where  the  accounts  are  taken  periodically  some 
of  the  balances  will  be  against  the  trustee,  and  there  will  be  some 
Court  fee  payable,  though  the  estate  may  be  insolvent. 

Ingle  Joyce,  for  the  official  solicitor,  was  not  called  on. 
North,  J. : — 

I  do  not  think  there  is  any  doubt  as  to  what  the  meaning  of 
the  order  is.  The  item  in  the  schedule  which  provides  for  the 
amount  to  be  paid,  and  defines  the  cases  in  which  it  is  to  be 

(1)  13  Ch.  D.  91. 
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paid,  including  such  a  case  as  the  present,  is  that  numbered  72. 
That  says  that  "  On  taking  an  account  of  moneys  received  by  an 
executor,  administrator,  trustee,  agent,  solicitor,  mortgagee,  co- 
tenant,  partner,  receiver,  guardian,  consignee,  bailee,  manager, 
provisional  official  or  other  liquidator,  sequestrator,  or  execution 
creditor,  or  other  person  liable  to  account,  for  every  £100,  or 
fraction  of  £100,  of  the  amount  found  to  have  been  received 
without  deducting  any  payment."  That  is  the  general  rule 
applying  to  all  cases  within  item  72 ;  the  fees  are  payable  on  the 
amounts  found  to  have  been  received,  not  on  the  balances.  In 
other  cases  relating  to  accounts  of  debts,  and  provided  for  by 
items  73  and  75,  the  fees  are  payable  on  the  amounts  found  due 
on  the  balances. 

Then  we  come  to  the  explanatory  paragraphs  after  item  81, 
which  are  introduced  by  way  of  qualification  of  the  preceding 
items  from  69  to  81.  The  paragraph  on  which  the  question  now 
arises  begins  with  these  words  :  "  The  amounts  for  or  in  respect 
of  which  the  following  fees  are  payable  shall  be  limited  to 
£200,000  in  the  following  cases."  The  amount  payable  is  not  to 
be  fixed  in  a  different  way  from  that  already  indicated ;  but  it 
is,  in  certain  cases,  to  be  limited  to  a  maximum  amount ;  and  in 
the  cases  under  item  72,  the  one  we  have  to  deal  with,  it  is  on 
the  amount  of  the  receipts  and  not  on  the  balance  found  due. 
Therefore  it  begins  as  a  qualification  imposed  on  fees  payable  on 
the  amount  of  receipts,  and  then  it  goes  on  to  state  what  the 
qualifications  imposed  are ;  the  sub-paragraphs  (a)  (b)  and  (c)  are 
not  material,  sub-paragraph  (d)  being  the  one  which  deals  with 
cases  within  item  72.  It  divides  them  into  two  classes  :  the  first 
class  being  accounts  of  executors,  administrators  and  trustees 
other  than  a  trustee  directed  to  account  periodically ;  the  other 
class  being  all  other  cases  within  item  72,  including  accounts  of 
trustees  directed  to  account  periodically.  The  case  in  which  the 
amount  is  intended  to  be  limited  is  the  first  of  the  two  classes, 
which  is  in  that  respect  favoured.  Then  it  is  said  that  in  the 
other  class,  the  words  in  the  explanatory  clause,  "the  amount 
found  due,"  are  to  prevail  and  alter  the  mode  provided  for  assess- 
ing the  fees.  If  that  were  so  this  absurd  result  would  follow — 
that  the  fees  in  the  latter  class  would  be  less  than  those  in  the 
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former,  and  the  result  would  be  that  the  greater  benefit  would  be 
conferred  on  the  class  obviously  not  intended  to  be  the  most 
favoured.  It  seems  to  me  that,  reading  the  item  numbered  72 
with  the  explanatory  paragraph,  the  item  is  to  prevail,  and  the 
words  "found  due"  in  the  explanation  clearly  do  not  express 
what  was  intended.  I  am  satisfied  that  the  explanatory  clause 
was  not  intended  to  alter  the  mode  in  which  the  charge  is  to  be 
made,  but  merely  to  limit  the  amount  on  which  the  charge  is  to 
be  levied  in  certain  cases.  It  is  as  if  the  words  "  found  to  have 
been  received  "  had  been  there  instead  of  "  found  to  be  due 
and  though  no  doubt  I  am  putting  a  meaning  on  the  words 
"found  due,"  not  the  natural  meaning,  and  am  altering  its 
meaning,  I  have  to  construe  as  best  I  can  the  phrase,  which  is 
inconsistent  as  it  stands  with  the  preceding  language.  I  have  to 
look  at  the  whole,  and  if  it  is  obvious  what  the  meaning  of  the 
whole  is,  notwithstanding  that  the  words  "  found  due  "  are  found 
in  the  explanatory  part,  I  must  give  that  obvious  meaning  to 
the  rules. 


NOKTH,  J. 

1888 

In  re 
Crawshay. 

Dennis 

V. 

Crawshay. 


CracJcanthorpe : — As  to  the  accounts  carried  in  but  not  proceeded 
with,  no  trouble  has  been  incurred  in  Chambers,  there  ought  to 
be  no  fee  payable  in  respect  of  such  accounts. 

Ingle  Joyce: — Some  time  may  have  been  given  in  the  office,  I 
cannot  admit  that  no  charge  at  all  should  be  made. 


North,  J. : — 

Proportionate  fees  should  be  charged  according  to  the  work 
actually  done.  There  should  be  no  charge  in  respect  of  accounts 
merely  lodged. 

Solicitors:  Cookson,  Wainewrightj  dt  Co. ;  The  Official  Solicitor. 

D.  P. 
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NORTH,  J.  In  re  ENGLISH'S  SETTLEMENT. 

1888 

v^-v^  Public  Body — Settled  Land  taken  under  Statutory  Powers — Payment  of  Pur- 
July  7.  chase-money  into  Court — Petition  for  Transfer  of  Fund  to  Credit  of  Action 

to  determine  Beneficial  Right — Trustee — Costs — Lands  Clauses  Consolida- 
tion Act,  1845  (8  cfc  9  Vict.  c.  18),  s.  80  ^Revised  Ed.  Statutes,  vol.  ix. 
'p,  646]. 

Land  subject  to  the  trusts  of  a  settlement  was  taken  by  the  Metropolitan 
Board  of  Works  under  their  statutory  powers,  and  the  purchase-money  was 
paid  into  Court.  An  action  (to  which  the  trustee  of  the  settlement  was  a 
defendant)  had  been  brought  to  determine  who  was  beneficially  entitled  to 
the  property,  and  the  persons  who  were  found  to  be  entitled  petitioned  for 
the  transfer  of  the  fund  to  the  credit  of  the  action.  The  petition  was. 
served  on  the  trustee,  and  she  appeared  by  counsel  on  the  hearing  : — 

Held,  that  the  trustee  was  entitled  to  appear,  and  that  the  Board  must 
pay  her  costs. 

Petition  asking  for  the  transfer  of  a  sum  of  £7472  14s.  M., 
money  on  deposit  in  Court,  and  £49  16s.  ?>d.  cash  in  Court,  to  the 
credit  of  an  action — Hillyerd  v.  Appleyard.  The  sums  in  question 
were  standing  to  the  credit  of  "  Ex  parte  Metropolitan  Board  of 
WorJcs,  In  re  Metropolitan  Street  Improvements  Act,  1883,  Catherine 
Jane  Selby  Appleyard,  trustee  of  a  declaration  of  trust  in  favour 
of  Robert  and  Ann  English,  with  power  of  sale." 

The  declaration  of  trust  was  made  by  a  deed,  dated  the  17th  of 
of  February,  1836,  between  B.  L.  Appleyard  of  the  one  part,  and 
Bdbert  English  and  Ann  his  wife,  of  the  other  part,  by  which  it 
was  declared  that  B.  L.  Appleyard  should  stand  possessed  of  cer- 
tain copyhold  hereditaments  (which  had  been  surrendered  by 
English  and  his  wife  to  his  use  in  fee)  in  trust,  during  the  joint 
lives  of  English  and  his  wife,  to  pay  the  rents  to  her  for  her  sepa- 
rate use,  and,  from  and  after  the  death  of  either  of  them,  in  trust 
for  the  survivor  in  fee,  according  to  the  custom  of  the  manor. 
B.  L.  Appleyard  was  duly  admitted  tenant  in  November,  1836. 
English  died  in  February,  1854,  and  his  wife  died  in  March,  1854, 
intestate  and  without  issue.  B.  L.  Appleyard  died  in  December, 
1843,  having  devised  all  estates  vested  in  him  as  trustee  to 
Charles  Appleyard  in  fee,  on  the  trusts  affecting  the  same.  Charles 
Appleyard  was  admitted  tenant  in  April,  1854,  and  he  died  in 
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December,  1882,  having  devised  all  estates  vested  in  him  as  NORTH, 

trustee  to  Catherine  Jane  Selhj  Appleyard  in  fee,  on  the  trusts  1888 
affecting  the  same.  She  was  admitted  tenant  of  the  copyhold  here- 

ditaments  in  September,  1883.    The  action  Rilliierd  y,  Appleyard  English 

r  '  ^  J  jrir   J  Settlement 

was,  in  June,  1884,  commenced  against  her  by  one  of  the  Peti-   

tioners,  to  determine  who  were  the  persons  beneficially  entitled  to 
the  copyhold  hereditaments,  and  in  this  action  it  was  found  by 
the  Chief  Clerk's  certificate  that  the  present  Petitioners  were  the 
persons  beneficially  entitled  to  the  property.  The  Metropolitan 
Board  of  Works,  under  the  powers  conferred  on  them  by  the 
above  Act,  with  which  the  Lands  Clauses  Consolidation  Act,  1845, 
was  incorporated,  took  the  property  and  paid  the  purchase-money 
(determined  by  valuation  under  sect.  9  of  the  Lands  Clauses  Con- 
solidation Act)  into  Court  to  the  credit  of  the  above-mentioned 
account.  The  property  was  afterwards  conveyed  to  the  Board  by 
Miss  Appleyard.  The  two  sums  in  Court  were  the  purchase- 
money  and  interest  thereon. 

The  Petitioners  prayed  that,  pursuant  to  sect.  80  of  the  Lands 
Clauses  Consolidation  Act,  the  Metropolitan  Board  might  be  ordered 
to  pay  the  taxed  costs,  charges  and  expenses,  of  and  incident  to 
the  application,  of  the  Petitioners  and  of  Miss  Appleyard. 

Craclcanthorpe,  Q.C.,  and  Welhy  King,  for  the  Petitioners. 

Geare,  for  the  Metropolitan  Board  of  Works : — 

The  Board  ought  not  to  be  ordered  to  pay  the  costs  of  the 
appearance  of  the  trustee.  As  the  petition  only  asks  for  the 
transfer  of  the  fund  from  one  credit  to  another,  the  trustee  ought 
not  to  have  appeared,  or,  at  any  rate,  she  should  have  been  a  co- 
Petitioner  :  Sidney  v.  Wilmer  (1). 

Napier  Higgins,  Q.C.,  and  Spence,  for  the  trustee  : — 

The  fund  represents  the  purchase-money  of  the  trust  estate, 
and  the  Court  could  not  deal  with  it  in  the  absence  of  the  trustee. 
She  is  entitled  to  appear  and  to  have  her  costs  from  the  Board : 
Be  BurnelVs  Estate  (2) ;  Ex  parte  Metropolitan  Bailway  Com- 
pany (3).    The  trustee  has  a  lien  on  the  fund  for  costs,  charges 

(1)  31  Beav.  338.  (2)  12  W.  R.  568. 

(3)  16  W.  R.  996. 
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NOKTH,  J.  and  expenses.     The  above  two  cases  are  decisions  of  Lord 
1888      Bomillyy  M.E.,  of  later  date  than  his  decision  in  Sidney  v» 

In  re        WUmeV  (1). 
English's 
Settlement. 

— -  Qeare,  in  reply : — 

In  both  the  cases  cited  against  me  the  petition  asked  for  the 
payment  of  the  fund  out  of  Court ;  not,  as  here,  for  its  transfer 
to  the  credit  of  an  action  to  which  the  trustee  is  a  party. 


NOETH,  J. : — 

I  think  the  trustee  is  entitled  to  her  costs  ;  she  is  a  party  ta 
the  action,  and  she  must  have  been  served  with  the  petition.  In 
Haynes  v.  Barton  (2)  and  in  HenniJcer  v.  Chafy  (3),  in  each  of 
which  land  taken  by  a  railway  company  was  the  subject-matter 
of  a  suit,  it  was  held  that  the  parties  to  the  suit  were  entitled  to 
appear  on  the  hearing  of  a  petition  dealing  with  a  fund  in 
Court,  and  that  the  company  must  pay  their  costs  of  appearance. 
In  both  those  cases  Sidney  v.  Wilmer  was  cited.  Whether  the 
Taxing  Master  will  allow  the  costs  of  two  counsel  I  do  not  know. 

■  Solicitors  :  JoJin  NichoUs  &  Go,;  B.  Ward;  B.  N.  Appleyard, 


(1.)  31  Beav.  338.  (2)  Law  Eep.  1  Eq.  422. 

(3)  35  Beav.  124. 

W.  L.  C. 
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WHITE  V,  CITY  OF  LONDON  BREWERY  COMPANY,    north,  j. 

1888 

[1880    W.  0385.] 

July  24,  25. 

Mortgagee  in  Possession — Puhlic-house — Accoujit — Trade  Profit. 

Mortgagees  in  possession  of  a  public -house  let  the  premises  with  a  re- 
striction that  the  tenant  should  take  beer  of  their  brewing  and  none 
other : — 

Held,  that  the  mortgagees  must  account  for  such  additional  rent  as 
might  have  been  got  if  the  premises  had  been  let  without  restriction  :  but 
not  for  profit  made  by  the  sale  of  beer  to  the  tenant. 

This  was  an  action  by  a  mortgagor  for  an  account  against  first 
mortgagees,  a  brewery  company,  who  had  sold  the  mortgaged 
premises,  and  a  second  mortgagee. 

By  deed  dated  the  4th  of  February,  1868,  the  Plaintiff  mort- 
gaged to  the  Defendants,  the  Cittj  of  London  Breivery  Company , 
a  public-house  held  by  him  for  a  lease  of  fifty  years  from  June, 
1861,  at  the  annual  rent  of  £60,  the  house  being  in  his  own  occu- 
pation. 

The  mortgage  was  to  secure  a  sum  of  £700  and  further  advances. 
It  was  provided  that  the  total  amount  to  be  recovered  by  the 
company  under  the  mortgage  should  not  exceed  £900.  In  Sep- 
tember, 1869,  interest  being  in  arrear,  the  Defendant  company 
entered  into  possession.  They  obtained  from  the  Plaintifi' 
a  transfer  of  his  licenses.  They  put  their  own  furniture  in 
and  carried  on  the  business  of  publicans  by  a  manager  named 
Moulton. 

In  March,  1871,  they  let  the  premises  to  Moulton  at  a  yearly 
rent  of  £15  for  the  house  and  £15  for  the  furniture  under  an 
agreement  which  contained  a  stipulation  that  the  tenant  would 
"  keep  a  sufficient  stock  of  porter,  ale,  and  beer  for  sale  therein 
of  the  brewing  of  the  said  company  and  none  other."  The  com- 
pany, under  the  agreement,  did  all  the  repairs.  In  September, 
1873,  Moulton  gave  up  his  tenancy,  and  the  company  let  the 
premises  to  one  Hake  for  £60,  the  landlord  doing  all  the  repairs, 
under  an  agreement  which  contained  a  stipulation  tying  the 
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tenant  to  take  his  porter,  ale  and  beer,  except  Burton  ales,  from 
the  company. 

In  September,  1879,  the  company,  in  exercise  of  a  power  in 
their  mortgage,  sold  the  premises  for  £2650.  On  the  24th  of 
November,  1879,  the  purchase  was  completed.  They  retained 
the  amount  they  claimed  to  be  due  to  them  for  principal,  interest 
and  costs,  and  paid  the  balance  to  the  second  mortgagee. 

At  the  trial  an  order  was  made  for — 1.  An  account  of  what  was 
due  to  the  Defendant  company  under  the  mortgage  deed.  2.  An 
account  of  sums  laid  out  by  them  in  necessary  repairs  and  last- 
ing improvements ;  and  that  interest  should  be  computed  on  such 
sums.  3.  An  account  of  the  rents  and  profits  received  by  the 
company  or  which  but  for  their  wilful  default  might  have  been 
so  received ;  and  4.  Without  prejudice  to  any  question  in  the 
action,  an  inquiry  as  to  what  profits  were  made  by  the  company 
during  the  time  they  carried  on  the  business,  and  what  sums 
ought  to  be  allowed  them  for  skilled  labour  and  expenses  out  of 
pocket  in  carrying  on  the  business. 

The  Chief  Clerk  certified  that  there  was  due  to  the  mortgagees 
under  the  mortgage  at  the  time  of  completion  of  the  sale 
£1415  17s.  principal  and  £615  15s.  Sd.  interest.  The  £1415  17s. 
comprised  the  £700  due  at  the  date  of  the  mortgage,  £88  for 
beer  supplied,  some  small  sums  amounting  to  £12  paid  to  the 
mortgagee,  and  money  out  of  pocket  for  head  rent  and  insurance. 
The  Chief  Clerk  certified  that  the  mortgagees  had  expended  on 
repairs  and  lasting  improvements  sums  amounting  to  £380  4s.  9d., 
and  computed  the  interest  thereon  at  £96  2s.  4cZ.  He  found  the 
mortgagees  accountable  for  £396  9s.  lOd.  in  respect  of  rents,  and 
that  the  carrying  on  of  the  business  by  the  mortgagees  on  their 
own  account  resulted  in  a  loss.  The  ultimate  result  of  the 
account  was  that  the  mortgagees  owed  the  second  mortgagee  the 
sum  of  £18  lis.  lid. 

The  action  was  now  brought  on  on  summons  to  vary  the 
Chief  Clerk's  certificate  and  further  consideration.  The  Plaintiff 
sought  to  charge  the  mortgagees  with  a  sum  of  £1991  18s.  9d.  as 
profits  of  the  sale  of  beer  to  their  tenants  Moulton  and  Hake,  or, 
in  the  alternative,  to  charge  them  with  a  higher  rent  than  had 
been  received  from  Moulton  and  Hake. 
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Cozens-Eardy,  Q.C.,  and  A.  aB.  Terrell,  for  the  Plaintiff  and 
second  mortgagee : — 

The  mortgagees  ought  to  be  surcharged  with  all  the  profits 
made  out  of  the  beer  supplied  to  the  tenants  under  the  contracts 
to  take  the  beer  of  the  mortgagees'  brewing  and  none  other. 
They  got  those  profits  from  their  position  as  mortgagees  in  pos- 
session, and  a  mortgagee  is  not  allowed  to  get  any  advantage 
out  of  the  mortgaged  property  beyond  principal,  interest,  and 
costs :  Gordon  v.  Lewis  (1)  ;  Gvhbins  v.  Creed  (2) ;  Warner  v. 
Jacoh  (3) ;  Chaplin  v.  Young  (4). 

If  the  mortgagees  are  not  to  account  for  the  trade  profits 
gained  under  the  contracts  which  tied  the  house,  they  ought  at 
least  to  be  charged  with  such  rent  as  they  might  have  obtained 
by  letting  the  house  free.  It  is  clear  from  the  evidence  and  the 
nature  of  the  case  that  a  larger  rent  could  have  been  obtained  if 
the  house  had  been  let  free. 
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Napier  Higgins,  Q.C.,  and  J.  D.  Fitzgerald,  for  the  Brewery  Com- 
pany : — 

The  profits  made  by  the  sale  of  beer  were  not  derived  out  of 
the  mortgaged  premises.  A  mortgagee  is  not  prevented  from 
making  a  profit  out  of  a  collateral  contract  or  dealing  with  the 
mortgage,  though  he  may  have  done  what  he  has  done  by  virtue 
of  the  position  he  was  in  as  mortgagee.  In  Bohertson  v.  N orris  (5) 
a  mortgagee  in  possession  of  a  newspaper  was  not  allowed  to 
charge  credit  prices  for  work  and  material,  but  he  was  allowed  to 
charge  cash  prices  and  get  the  same  profit  as  he  got  out  of  deal- 
ings with  customers  who  paid  cash.  In  Bohson  v.  Land  (6)  Vice- 
Chancellor  Wigram  draws  the  distinction  between  a  trustee  and 
mortgagee.  He  points  out  that  a  second  mortgagee  can  buy  up 
a  first  mortgagee  and  charge  the  mortgagor  what  was  owing  to 
the  first  mortgagor,  though  he  may  have  paid  little  or  nothing 
for  it,  and  says  there  are  many  other  cases  in  which  a  mort- 
gagee can  derive  a  profit.  As  to  rent,  the  evidence  shews  that 
the  mortgagees  did  get  the  best  rent  they  could,  and  that  even 

(1}  2  Sumn.  Circuit  Eep.  143.  (4)  33  Beav.  414. 

(2)  2  Sch.  &  Lef.  214.  (5)  1  Giff.  428. 

(3)  20  Ch.  D.  220.  (6)  8  Hare,  216,  220. 
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if  a  higher  rent  could  have  been  got,  having  acted  fairly  in 
the  way  they  thought  best  and  most  likely  to  enhance  the  value 
of  the  mortgaged  property  they  are  not  chargeable  with  anything 
further.  The  mortgagee  is  not  usually  required  to  account  for 
more  than  he  has  actually  received  unless  it  can  be  proved  that 
but  for  his  gross  default,  mismanagement,  or  fraud,  he  might  have 
received  more  :  Fisher  on  Mortgages  (1)  ;  Brandon  v.  Brandon  (2)  ; 
Hughes  v.  Williams  (3).  The  mortgagor  has  stood  by  and  cannot 
now  get  extra  rent :  Millett  v.  Bavey  (4). 

Terrell,  in  reply  : — 

The  profits  on  the  sale  of  beer  were  in  effect  profits  from  the 
sale  of  the  beer  on  the  premises,  and  therefore  derived  directly 
out  of  the  mortgaged  hereditaments. 


NOKTH,  J. : — 

A  claim  is  now  made  by  the  mortgagor  that  from  the  time 
when  the  mortgagees  let  the  property  to  their  manager  in  1871 
they  should  be  charged  with  not  only  the  rent  that  they  received 
from  him,  but  also  with  all  the  profits  they  made  by  the  supply 
of  beer  to  him  during  that  period,  the  agreement  with  the  tenants 
respectively  stipulating  in  each  case  that  the  tenant  should  take 
the  beer  from  the  mortgagee. 

Now,  in  my  opinion,  they  are  not  entitled  to  any  such  claim 
in  respect  of  profits.  In  the  first  place  I  do  not  think  it  is  within 
the  terms  of  the  decree.  The  inquiry  is  directed  during  the 
period  when  the  mortgagees  were  themselves  in  possession  by 
their  agent  of  what  profits  were  made  by  the  Defendants,  but  that 
is  during  that  particular  period,  and  no  other  time,  and  the 
silence  of  the  decree  in  directing  any  inquiry  as  to  what  profits 
were  made  by  the  Defendants  after  that  time  when  they  had  a 
tenant  in  possession  of  the  property  is  very  noticeable.  It  is  quite 
true  that  there  is  another  inquiry  which  asks  for  "  an  account  of 
the  rents  and  profits  of  the  mortgaged  hereditaments  received  by 
the  Defendants  or  by  any  other  person  or  persons  by  or  for  the 
use  of  the  Defendant  company."    But  those  are  not  accounts  of 


(1)  4tli  Ed.  s.  1454. 

(2)  10  W.  R.  287. 


(3)  12  Ves.  493. 

(4)  32  L.  J.  (Ch.)  122. 
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profits  made  by  the  Defendants  by  the  sale  of  beer,  or  anything 
like  it.  It  is  in  respect  of  the  mortgaged  hereditaments,  with 
which  the  supply  of  beer  had  nothing  whatever  to  do.  Therefore 
we  have  got  the  inquiry  confined  to  the  rents  and  profits  of  the 
hereditaments  after  the  letting  in  1871,  and  it  is  only  before  the 
letting  in  1871  that  there  is  an  inquiry  as  to  the  profits  made  by 
the  Defendants.  For  the  purpose  of  charging  the  Defendants, 
as  is  now  sought  to  be  done,  it  would  be  necessary  to  have  an 
account  of  the  profits  they  have  made  since  that  time,  and  I  have 
no  materials  before  me  to  say  what  they  are. 

In  my  opinion,  therefore,  the  profit,  such  as  is  suggested  here, 
cannot  be  charged  against  the  Defendants,  as  it  is  not  within  the 
terms  of  the  decree.  But  if  this  were  the  trial  of  the  action,  and 
I  was  considering  in  what  terms  the  decree  should  be  made,  I  do 
not  think  it  ought  to  have  contained  any  declaration  for  any 
account  of  those  profits  made  by  the  Defendants.  The  decree  is 
in  common  form — the  rents  and  profits  of  the  mortgaged  here- 
ditaments, and  nothing  else,  and  these  profits,  in  my  opinion, 
are  not  rents  and  profits  of  the  mortgaged  hereditaments. 

Guhhins  v.  Creed  (1)  was  cited,  but  that  case,  which  related  to 
an  advowson,  has  no  application  to  the  present. 

The  other  case  that  was  cited  to  me  was  one  from  the  Ameri- 
can authorities,  but  that  does  not  seem  to  me  to  go  any  further 
than  many  English  authorities  do,  because  all  that  was  said  there 
was  this  (2)  :  "  No  principle  was  better  established  than  the  prin- 
ciple, that  a  mortgagee  shall  not  get  any  advantage  out  of  the 
mortgage  fund  beyond  his  principal  and  interest.  Between 
mortgagor  and  mortgagee,  the  latter,  when  in  possession,  must 
account  for  the  actual  rents  and  profits  received  or  made  by  him, 
if  these  rents  and  profits  can  be  actually  ascertained.  Where 
they  cannot  be,  there  must  be  a  resort  to  a  fair  occupation  rent." 
Here  the  Master  has  ascertained  the  actual  rents  and  profits. 
There  is  nothing  new  in  that,  and  nothing  in  that  applies 
specially  to  the  present  case. 

If  the  Plaintiff  were  right  here  he  would  be  entitled  also  to 
the  rent  received  by  the  Defendants  in  respect  of  the  furniture 
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(1)  2  Sch.  &  Lef.  214. 


(2)  2  Sumn.  Circuit  Eep.  155. 
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that  they  let  to  the  tenant,  and  I  cannot  imagine  any  reason 
upon  which  they  should  so  be  held  liable.  That  is  not  earned 
by  a  letting  of  the  mortgaged  premises  in  any  sense.  It  is  a 
collateral  matter  altogether,  wholly  apart  from  the  disposition  of 
the  mortgaged  premises,  which,  as  far  as  that  went,  might  have 
been  let  either  furnished  or  unfurnished. 

In  Bohertson  v.  Norris  (1)  the  case  came  very  near  the  present, 
but  it  is  not  an  authority  that  is  of  much  use,  because,  as  far  as 
the  report  shews,  the  point  was  not  raised.  Mr.  Terrell  says  it 
may  have  been  raised,  but  I  cannot  assume  that.  If  it  had  been, 
it  would  have  been  a  stronger  authority  against  him  than  it  is 
at  present. 

Taking  another  illustration,  which  was  suggested  by  Mr.  Ter- 
rell. Supposing  the  trustee  were  to  let  part  of  the  trust  property, 
reserving  the  shooting  to  himself,  what  would  he  have  to  be 
charged  with  ?  Of  course,  he  could  not  keep  the  shooting 
without  payment.  That  was  established  in  a  case  before  Lord 
Eldon,  and  it  is  clear  he  could  not ;  but  he  would  have  to  be 
charged  with  something.  What  would  he  be  charged  with  ?  In 
my  opinion,  the  right  thing  to  charge  him  with  would  be  what 
he  would  have  got,  if,  instead  of  keeping  it  himself,  he  had  let 
it  to  somebody  else ;  and  it  would  be  wrong  to  say  that  he  should 
be  charged  with  the  amount  he  might  have  received  from  the 
letting,  or  the  sum  for  which  he  might  have  sold  the  dead  game, 
whichever  happened  to  be  the  higher  of  the  two. 

But  those  are  all  collateral  matters,  and  I  think  they  cannot 
be  within  the  observations  of  the  Vice- Chancellor  in  the  case  of 
Dohson  V.  Land  (2),  cited  by  Mr.  Eiggins.  There  the  Judge  was 
comparing  the  position  of  mortgagee  and  trustee,  and  pointing 
out  that  they  differ  in  some  respects.  He  says :  "  A  trustee  can 
never  make  a  benefit  to  himself  by  any  dealing  with  the  trust 
property  ;  but  if  a  second  mortgagee  should  buy  in  the  first  mort- 
gage for  half  its  amount,  or  even  obtain  an  assignment  without 
consideration  from  the  first  mortgagee,  I  can  have  no  doubt  he 
would  be  entitled  to  charge  the  mortgagor  the  full  amount  of 
the  first  mortgage  in  addition  to  his  own."   Why,  if  the  Plaintiff 


(1)  1  Giff.  428. 


(2)  8  Hare,  220. 
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is  right  ?  He  there  buys  in  the  first  mortgage  clearly  because 
he  is  second  mortgagee.  Ko  one  could  doubt  that  was  the  reason 
for  paying  off  the  first,  and  taking  it  up  himself;  yet  because 
he  has  done  so  by  reason  of  his  position  as  second  mortgagee  he 
is  not  accountable  for  any  profit  he  might  make  between  the 
difference  of  the  price  he  pays  and  the  amount  he  might  after- 
wards make.  Then  the  Vice-Chancellor  proceeds  :  "  And  other 
cases  of  a  like  kind  might  be  put.  This  destroys  the  integrity  of 
the  proposition  contended  for  by  the  mortgagee  ;  and  I  confess 
I  have  great  difficulty  in  seeing  why  a  mortgagee  should  not,  as 
between  himself  and  the  mortgagor  only,  be  allowed  to  make 
any  contract  he  pleases,  collateral  to  and  not  affecting  the  mort- 
gaged premises."  I  have  no  doubt  how  the  Vice-Chancellor 
would  have  dealt  with  this  case  if  he  had  it  before  him.  No 
doubt  he  would  have  held,  as  I  do,  that  the  sum  received  by  way 
of  profit  on  the  sale  of  beer  was  not  a  sum  for  which  the  mort- 
gagee was  accountable  to  the  mortgagor. 

But  that  does  not  quite  dispose  of  the  whole  case.  The 
tenancies  created  by  the  mortgagee  were  in  each  case  tenancies 
by  which  the  tenant  was  to  take  all  his  beer  from  his  lessor. 
Now  I  am  not  going  to  comment  upon  the  evidence  in  detail ; 
but  there  is  plenty  of  evidence  addressed  to  a  point  upon  which 
I  do  not  feel  any  doubt  myself,  that  a  lease  or  a  tenancy  of  pro- 
perty subject  to  taking  the  supply  of  beer  from  the  lessor  is  less 
beneficial  and  less  advantageous  than  one  in  which  the  lessee  can 
take  his  beer  from  any  person  he  pleases.  As  I  said,  there  is 
plenty  of  evidence  on  the  point.  There  is  another  thing  which 
seems  to  me  strongly  to  point  the  same  way.  What  is  the  use 
of  the  requisition  invariably  insisted  upon  by  a  lessor  under 
those  circumstances,  that  the  lessee  shall  come  under  the  obliga- 
tion, if  there  is  anything  in  the  contention  that  he  is  sure  to  do 
it  whether  he  is  under  the  obligation  or  not  ?  The  fact  that 
the  obligation  is  insisted  on  by  lessors  is  a  strong  circumstance 
to  corroborate  the  evidence  of  those  persons  who  say  that  a 
tenancy  subject  to  the  obligation  is  of  less  value  than  one  which 
is  free. 

The  mortgagees,  therefore,  in  this  case,  have  made  a  lease 
subject  to  a  condition  in  their  own  favour,  and  I  am  satisfied 
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upon  the  evidence  that  that  lease  was  one  which,  by  virtue  of  the 
provision  in  their  own  favour,  was  less  beneficial  to  the  mortgagor 
than  it  would  have  been  if  that  term  had  not  been  in  it.  [His 
Lordship  shortly  considered  the  evidence  bearing  on  this  point, 
and  proceeded  : — ] 

In  my  opinion,  therefore,  the  mortgagees  have  not  been  charged 
with  as  high  a  rent  as  they  ought  to  have  been  charged  with. 

The  conclusion  I  come  to,  dealing  with  the  matter  to  the  best  of 
my  judgment,  and  having  given  a  great  deal  of  attention  to  it,  is, 
that  I  think  a  rent  of  £80  a  year  from  August,  1874,  down  to  the 
time  of  letting  will  do  justice  between  the  parties.  I  do  not  say 
that  if  the  matter  had  been  very  strictly  weighed  I  ought  not, 
perhaps,  to  give  some  slight  increase  of  rent  earlier  than  that  date, 
and  I  am  not  sure  that  I  ought  to  give  quite  so  much  afterwards. 
But  the  best  conclusion  I  can  come  to  is,  that  I  shall  have  done 
what  is  fair  to  the  mortgagor  if  I  direct  that  the  rent  payable 
from  August,  1874,  down  to  the  time  of  the  lettiug  is  £80  in- 
stead of  £60. 


Solicitors  for  Plaintiffs  and  Second  Mortgagee  :  Carr  &  Co, 
Solicitors  for  Defendant  Company  :  Western  &  Sons. 


D.P. 
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In  re  TALBOTT.  NORTH,  j. 

KING  V.  CHICK.  1888 

[1886    T.    1488.]  July2S. 

Administration — Insolvent  Estate — Interest  on  Debt — Secured  Creditor — Judi- 
cature Act,  1875  (38  &  39  Vict.  c.  11),  s.  10  [Bevised  Ed.  Statutes,  vol.  xvii. 
p.  740]. 

In  tlie  administration  of  an  insolvent  estate,  a  mortgaged  property  of 
the  testator  having  been  sold  in  the  administration  action,  and  the  proceeds 
of  sale  paid  into  Court : — 

Held,  that  the  mortgagee  was  entitled  to  have  the  proceeds  of  sale 
applied  first  in  payment  of  interest  on  the  mortgage  debt  down  to  the  date 
of  payment,  and  then  in  payment  of  principal,  and  to  prove  against  the 
estate  for  the  unpaid  balance  of  principal,  but  that  the  amount  of  the  proof 
could  not  exceed  the  amount  of  principal  due  at  the  date  of  the  judgment 
in  the  action. 

In  re  Summers  (1)  distinguished. 

FuRTHEK  CONSIDERATION. 

The  action  was  by  an  equitable  mortgagee,  by  deposit  of  deeds, 
with  memorandum  of  deposit,  of  H.  J.  Talhott,  deceased,  to  estab- 
lish his  mortgages ;  for  an  account  of  what  was  due  to  him  for 
principal,  interest,  and  costs;  for  sale  of  the  mortgaged  pro- 
perties ;  for  a  declaration  that,  in  case  the  proceeds  of  sale  should 
be  insufficient  to  pay  the  amount  due  to  the  Plaintiff,  he  was 
entitled  to  receive  satisfaction  out  of  the  assets  of  the  mortga- 
gor ;  administration,  if  and  so  far  as  necessary,  of  the  real  and 
personal  estate  of  the  mortgagor;  and  the  appointment  of  a 
receiver  of  the  rents  and  profits  of  the  mortgaged  properties. 

The  Plaintiff  claimed  to  be  a  mortgagee  in  respect  of  two  sums 
of  £1600  and  £1400,  each  of  which  was  also  secured  by  a  pro- 
missory note  of  the  mortgagor. 

The  Defendants  were,  the  executrix  of  the  mortgagor,  and  the 
tenant  for  life  under  his  will  of  part  of  his  real  estate. 

By  the  judgment  at  the  trial,  on  the  15th  of  January,  1887, 
it  was  declared  that  the  Plaintiff  was  entitled,  by  virtue  of  the 
deposit  of  deeds  and  memorandum  of  deposit,  to  an  equitable  lien 
or  charge  on  the  mortgaged  properties,  for  securing  to  him  the 
amount  which  should  be  found  due  to  him  in  respect  of  principal, 

(1)  13  Ch.  D.  136. 
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interest,  and  costs.  A  receiver  was  appointed,  and  the  ordinary 
mortgage  accounts  were  directed  to  be  taken,  and  it  was  ordered 
that  the  mortgaged  properties  should  be  sold,  free  from  the 
Plaintiff's  charge,  and  the  proceeds  of  sale  paid  into  Court.  And 
it  was  declared  that,  in  case  the  proceeds  of  sale  should  be  in- 
sufficient to  pay  the  amount  due  to  the  Plaintiff,  he  was  entitled 
to  receive  satisfaction  out  of  the  assets  of  the  mortgagor  in  a  due 
course  of  administration.  And,  the  executrix  requesting  an  order 
for  the  administration  of  the  testator's  real  estate  (other  than  the 
mortgaged  properties)  and  the  personal  estate  of  the  testator,  an 
administration  order  thus  limited  was  made,  without  prejudice  to 
the  prior  order  and  the  Plaintiff's  rights  thereunder. 

The  Chief  Clerk  by  his  certificate,  dated  the  12th  of  June, 
1888,  found  that  there  was  due  to  the  Plaintiff  £3277  13s.  9d, 
for  principal  and  interest  from  the  6th  of  October,  1885,  to  the 
17th  of  January,  1888,  and  £37  5s.  6d.  for  subsequent  interest  to 
the  date  of  the  certificate.  The  properties  mortgaged  to  the 
Plaintiff  had  been  sold,  and  the  proceeds  of  sale,  amounting  to 
£1045,  had  been  paid  into  Court.  After  deducting  the  £1045 
(proceeds  of  sale)  and  £42  9s.  Id,  (rents  and  profits  received  by 
the  Plaintiff  from  the  Defendants),  there  remained  due  to  the 
Plaintiff  £2190  4s.  Sd.,  and  £37  5s.  6d.  for  subsequent  interest. 
The  testator's  personal  estate  being  insufficient  for  the  payment 
of  his  debts  in  full,  interest  on  the  debts  had  not  been  computed^ 
pursuant  to  the  General  Orders. 

The  action  now  came  on  for  further  consideration. 

The  minutes  of  the  order,  as  proposed  by  the  Plaintiff,  provided 
for  the  payment  to  him  of  the  proceeds  of  the  sale,  in  satisfaction 
]Qro  tanto  of  the  amount  found  due  to  him.  And,  "  it  appearing 
that  the  assets  of  the  testator  will  be  insufficient  for  payment  of 
his  debts  and  funeral  expenses  in  full,"  a  taxation  of  the  costs  of 
the  Plaintiff  and  the  executrix,  as  between  solicitor  and  client,, 
was  directed.  The  minutes  went  on  to  direct  that  subsequent 
interest  should  be  computed  on  such  of  the  debts  mentioned  in 
the  schedule  to  the  certificate  as  by  law  carried  interest,  from  the 
date  of  the  certificate  to  the  day  of  payment,  credit  being  given 
for  any  sum  which  should  be  paid  to  the  Plaintiff  under  the 
directions  thereinbefore  contained.    And,  after  providing  for  the 


VOL.  XXXIX.] 


CHANCEEY  DIVISION. 


569 


1888 

In  re 
Talbott. 

King 

V. 

Chick. 


payment  of  the  taxed  costs  of  the  Plaintiff  and  the  executrix  out  NORTH,  J. 
of  other  funds  in  Court,  the  minutes  directed  that  the  residue 
should  be  apportioned  among  the  creditors  of  the  testator  named 
in  the  schedule  to  the  certificate,  rateably  in  proportion  to  the 
amounts  which  should  be  certified  to  be  due  to  the  creditors 
whose  debts  by  law  carried  interest  in  respect  of  their  debts  and 
interest,  and  to  the  principal  sums  appearing  by  the  certificate 
of  the  12th  of  June  to  be  due  to  the  creditors  whose  debts  did 
not  by  law  carry  interest. 

Quin,  for  the  Plaintiff. 

Swinfen  Eadif,  for  the  Defendants : — 

Interest  on  the  mortgage  debts  ought  to  be  calculated  only 
down  to  the  date  of  the  judgment.  By  sect.  10  of  the  Judicature 
Act,  1875,  the  rule  in  the  administration  of  an  insolvent  estate  is 
assimilated  to  the  rule  in  bankruptcy,  the  administration  judg- 
ment being  equivalent  to  the  adjudication  in  a  bankruptcy,  and 
in  bankruptcy,  unless  there  is  a  surplus,  a  creditor  is  entitled  to 
prove  for  interest  only  up  to  the  date  of  the  adjudication  :  In  re 
Summers  (1). 

[North,  J. : — A  mortgagee  is  entitled  to  apply  the  proceeds 
of  his  security  first  in  payment  of  the  interest  due  to  him,  and 
then  in  payment  of  the  principal,  and  then  he  can  prove  against 
the  mortgagor's  estate  for  the  unpaid  balance  of  the  principal.] 

He  cannot  indirectly  increase  the  amount  for  which  he  is  enti- 
tled to  prove  against  the  estate  ;  it  is  only  as  against  the  security 
that  he  is  entitled  to  payment  of  interest  first.  If  the  interest  is 
calculated  down  to  the  date  of  payment,  and  retained  out  of  the 
proceeds  of  sale,  the  Plaintiff  will  be  indirectly  proving  against 
the  insolvent  estate  for  interest  subsequent  to  the  date  of  the 
judgment.  He  is  not  entitled  to  prove  against  the  estate  for 
anything  more  than  he  could  have  proved  for  at  the  date  of  the 
judgment. 

North,  J. : — 

In  my  opinion  the  Plaintiff  is  entitled  to  be  paid  out  of  the 
proceeds  of  the  security  the  amount  which  is  due  to  him  in 

(I)  13  Ch.  D.  136. 
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respect  of  his  security,  including  interest  down  to  the  present 
time,  the  proceeds  being  applied  first  in  payment  of  interest, 
and  then  in  payment  of  principal.  For  any  balance  of  principal 
which  may  remain  due  to  him,  after  this  application  of  the  pro- 
ceeds of  the  security,  he  will  be  entitled  to  prove  against  the 
testator's  estate,  but  without  interest.  If  the  proceeds  of  sale  are 
more  than  enough  to  pay  the  interest,  the  estate  will  get  the 
benefit  of  the  surplus.  If  the  proceeds  of  sale  are  exactly  equal 
to  the  interest,  the  mortgagee  is  entitled  to  retain  the  whole  for 
interest.  If  the  proceeds  of  sale  were  less  than  the  amount  of 
interest,  the  mortgagee  would  have  to  put  up  with  the  loss  of  the 
difference.  In  the  present  case  the  proceeds  of  sale  will  exceed 
the  amount  of  the  interest,  and  he  will  be  entitled  to  prove 
against  the  estate  for  the  unpaid  balance  of  the  principal.  I 
fully  recognise  the  rule  which  was  laid  down  in  In  re  Sum- 
mers (1) ;  but  I  do  not  think  that  it  governs  the  present  case. 
The  amount  for  which  the  Plaintiff  is  entitled  to  prove  will  be 
less  than  the  amount  of  principal  which  was  due  to  him  at  the 
date  of  the  judgment. 


Minute  of  order  as  drawn  up  by  the  Kegistrar : — 

Interest  from  the  15th  of  January,  1887,  the  date  of  the  judgment,  to  be 
computed  on  the  principal  moneys  secured  by  the  Plaintiff's  securities  up  to  the 
28th  of  July,  1888,  and  the  total  amount  of  interest  accrued  and  unpaid  or 
unsatisfied  to  be  certified.  The  proceeds  of  sale  in  Court  to  be  paid  to  the 
Plaintiff,  and  to  be  deemed  to  have  been  applied  in  the  first  instance  in  satis- 
faction of  the  amount  of  interest  which  shall  be  certified  to  have  accrued  as 
aforesaid  in  respect  of  the  Plaintiff's  securities  respectively  up  to  the  28th  of 
July,  1888,  and  then  in  reduction  of  the  principal  moneys  owing  in  respect  of 
such  securities  respectively.  Ordered  that  the  respective  amounts  of  such  prin- 
cipal moneys  then  remaining  unsatisfied  (not  exceeding  in  any  case  the  amount 
of  the  principal  due  at  the  date  of  the  judgment)  be  certified.  Ordered  that 
the  residue  of  the  funds  in  Court  mentioned  in  the  3rd  schedule  to  the  order 
(i.e.,  proceeds  of  the  testator's  personal  estate),  afterpayment  of  taxed  costs,  be 
apportioned  according  to  the  amounts  certified  to  be  due  to  the  Plaintiff  and 
the  other  creditors  mentioned  in  the  Chief  Clerk's  certificate. 

Solicitors :  W»  T.  Howard ;  Crossfield,  Son,  &  Gushing, 
(1)  13  Ch.  D.  136. 

W.  L.  C. 
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Life  Assurance  Company — Deed  of  Settlement — Poiuer  to  alter—  Sale  of 

Business. 

The  deed  of  settlement  of  an  unincorporated  life  assurance  company 
contained  no  provision  for  the  sale  or  transfer  of  its  business.  But  it  pro- 
vided that  the  proprietors  might  alter,  amend  or  repeal  the  laws,  regula- 
tions and  provisions  of  the  company.  Eesolutions  were  passed  with  due 
formalities  to  take  power  to  sell  and  transfer  the  business : — 

Held,  that  a  sale  and  transfer  of  the  business  was  intra  vires. 

This  was  a  petition  under  tlie  Life  Assurance  Companies  Aefs, 
1870  and  1872,  by  the  directors  of  the  Argus  Life  Assurance 
Companij  (called  in  this  report  the  Argus)  to  obtain  the  confirma- 
tion by  the  Court  of  an  agreement  for  the  sale  and  transfer 
of  the  business  and  liabilities  of  the  Argus  to  the  Lnperial  Life 
Assurance  Compamj  (called  in  this  report  the  Imperial). 

The  Argus  was  an  unincorporated  company,  formed  under  a 
deed  of  settlement  dated  December,  1833.  The  existing  issued 
capital  consisted  of  2800  £100  shares,  on  which  £30  was  credited 
as  paid  up,  partly  from  money  paid  and  partly  from  profits  accu- 
mulated. The  Argus  were  empowered  by  Act  of  Parliament  to 
sue  and  be  sued  in  the  name  of  any  director,  or  of  the  chairman 
or  secretary. 

The  deed  of  settlement  of  the  Argus  as  originally  executed 
contained  no  provision  relating  to  the  distribution  of  profits  among 
participating  policy-holders.  The  company  during  the  period  in 
which  it  continued  to  grant  new  policies  had  issued  circulars 
which  stated  that  participating  policy-holders  received  nine-tenths 
of  the  profits  of  the  bonus  business,  and  it  was  admitted  that 
the  policy-holders  were  entitled  to  that  proportion  of  the  profits 
derived  from  the  business  of  the  participating  policies,  ascertain- 
able every  five  years.  It  was  the  practice  of  the  company  to  give 
the  bonuses  by  way  of  a  payment  in  cash  proportionate  to  the 
premiums  during  the  previous  five  years,  or  by  an  equivalent 
addition  to  the  sum  insured  irrespective  of  premium,  at  the 
option  of  the  assured.  On  the  31st  of  March,  1887,  the  date  at 
which  the  transfer  of  the  business  of  the  Argus  mentioned  was  to 
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NOETH,  J.  take  effect,  the  amount  insured  in  the  Argus  with  participation 
1888       was  about  two-fifths  of  the  total  amount  insured, 
j^.^g         The  following  were  three  of  the  articles  of  the  deed  of  settle- 
1"™  mentoi  the  Argus:- 

"  19.  That  three-fourths  of  the  votes  of  the  qualified  proprietors 
present  at  two  successive  extraordinary  general  meetings  specially 
called  for  the  purpose,  or  at  the  ballots  or  ballot  which  may  be 
taken  in  consequence  of  being  demanded  at  such  meetings,  or 
either  of  them,  shall  be  requisite  to  make  new  laws,  regulations, 
and  provisions  for  the  company,  or  to  dissolve  the  company. 

"  28.  That  two  successive  extraordinary  general  meetings^ 
specially  called  for  the  purpose,  shall  have  full  power  to  make 
any  new  laws,  regulations,  and  provisions  for  the  company,  or  to- 
amend,  alter,  or  repeal,  either  wholly  or  in  part,  all  or  any  of  the 
existing  laws,  regulations,  and  provisions  of  the  company. 

"29.  That  two  successive  extraordinary  general  meetings, 
specially  called  for  the  purpose,  shall  have  full  power  to  come  ta 
a  resolution  to  dissolve  the  company,  provided  such  dissolution 
shall  have  been  previously  approved  of  and  recommended  by  the 
board  of  directors,  but  not  otherwise." 

By  clauses  added  to  the  deed  of  settlement  of  the  Argus 
pursuant  to  resolutions  duly  passed  and  confirmed  at  two  suc- 
cessive extraordinary  general  meetings  of  the  proprietors  of  the 
Argus  specially  called  for  the  purpose  and  held  respectively 
on  the  22nd  day  of  September  and  the  13th  day  of  October,, 
1887,  it  was  provided  as  follows  : — 

"  That  it  shall  be  lawful  for  the  board  of  directors  to  recom- 
mend a  sale  or  transfer  of  the  business  and  liabilities  of  the 
company  to  any  other  company  associated  for  like  purposes  and 
carrying  on  the  business  of  a  life  assurance  company,  to  take 
effect  from  such  date  as  to  the  board  may  seem  proper,  and  either 
upon  the  terms  of  such  other  company  or  the  directors  or  trustees 
thereof  undertaking  to  satisfy  the  liabilities  of  this  company  in 
respect  of  assurances,  annuities,  or  other  engagements,  when  and 
as  the  times  for  satisfaction  thereof  shall  arise,  and  accepting  a 
transfer  of  so  much  of  the  funds  and  property  of  this  company  as 
may  be  agreed  on  between  the  contracting  parties  as  sufficient  to 
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enable  such  other  company  to  comply  with  such  undertaking,  or  NORTH,  j 
upon  such  other  terms  and  on  such  conditions  in  all  respects  as  1888 
the  board  of  directors  may  think  fit,  and  the  board  of  directors      jn  re 
may  authorize  any  one  of  their  number  to  sign  and  execute  any 
provisional  agreement  which  they  may  think  proper  for  carrying  Company. 
such  sale  or  transfer  into  effect. 

"  That  an  extraordinary  general  meeting  specially  called  for 
the  purpose  may,  with  the  assent  of  three-fourths  of  the  votes  of 
the  proprietors  present  and  voting  at  such  meeting,  resolve  that 
the  business  and  liabilities  of  this  company  shall  be  sold  or  trans- 
ferred to  any  such  other  company  as  aforesaid  upon  such  terms 
as  shall  have  been  previously  approved  of  and  recommended  by 
the  board  of  directors,  with  such  modifications  (if  any)  as  such 
extraordinary  general  meeting  shall  determine,  and  may  autho- 
rize the  board  of  directors  to  carry  into  effect  such  resolution  and 
any  provisional  agreement  for  such  sale  or  transfer  either  with  or 
without  modifications  as  aforesaid." 

The  Argus  ceased  to  grant  policies  in  the  year  1867,  conse- 
quently the  business  became  diminished,  and  in  the  year  1886 
the  directors  submitted  their  affairs  to  an  independent  actuary, 
who  advised  that  the  best  course  would  be  to  negotiate  for  the 
transfer  of  the  business  to  another  company,  and  that  such  trans- 
fer might  be  made  on  terms  that  would  be  advantageous  to  both 
parties. 

An  agreement,  dated  May,  1888,  was  made  between  three  of 
the  directors  of  the  Argus,  acting  on  behalf  of  their  company, 
and  three  of  the  directors  of  the  Lnperial,  acting  on  behalf  of 
their  company.  The  agreement  was  made  subject  to  the  approval 
by  the  resolutions  of  the  Argus  mentioned  below,  and  necessary 
Tesolutions  by  the  Imperial,  which  were  duly  passed,  and  to  the 
confirmation  by  the  Court.  The  agreement  provided  that  the 
Argus  should  transfer  and  the  Imperial  should  take  over  the 
business  and  the  assurance  and  annuity  liabilities  of  the  Argus 
from  midnight  of  the  31st  of  March,  1887. 

A  term  of  the  contract  was :  "  The  Imperial  shall,  on  the  1st 
day  of  February,  1891,  either  pay  or  allow,  as  hereinafter  men- 
tioned, to  each  participating  policy-holder  of  the  Argus  whose 
policy  shall  be  then  in  force  a  cash  bonus  of  20  per  cent,  on  the 
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NOKTH,  J.  premiums  paid  in  respect  of  such  participating  policy  between 
1888  the  1st  day  of  April,  1887,  and  the  31st  day  of  January,  1891, 
In  re      hoth  inclusive,  and  the  Imperial  shall,  at  the  expiration  of  each 

aIsuea^c?  P®^^^^  years  from  the  31st  day  of  January,  1891,  pay  or 

Company,  allow  to  each  participating  policy-holder  of  the  Argus  whose 
policy  shall  at  the  expiration  of  such  period  be  in  force,  a  like 
cash  bonus  of  20  cent,  on  the  premiums  paid  in  respect  of  such 
participating  policy  during  such  period  of  five  years  :  Provided 
always,  that  any  participating  policy-holder  who  has  hitherto 
elected  to  take  his  quinquennial  bonuses  by  way  of  an  equivalent 
reversionary  addition  to  the  sum  assured,  or  by  way  of  an  equiva- 
lent reduction  of  premium  for  the  next  following  five  years, 
shall  be  entitled  and  shall  continue  to  receive  his  bonuses  in  the 
same  way  in  future,  and  the  Imperial  shall  pay  to  the  owners  or 
owner  of  any  participating  policy  in  the  Argus  which  shall  have 
become  a  claim  (1)  between  the  1st  day  of  April,  1887,  and  the 
31st  day  of  January,  1891,  both  inclusive,  or  (2)  during  the 
currency  and  prior  to  the  expiration  of  such  subsequent  period 
of  five  years,  a  cash  bonus  of  15  per  cent,  of  the  annual  premium 
paid  for  each  year  of  risk  fully  completed  after  the  next  following 
renewal  date  in  respect  of  such  participMing  policy  in  the  first 
case,  since  the  31st  day  of  March,  ,1887,  or,  in  the  second  case^ 
since  the  date  of  the  last  previous  quinquennial  valuation  up  to 
the  date  at  which  such  participating  policy  shall  become  a  claim. 

At  an  extraordinary  general  meeting  of  the  proprietors  of  the 
Argus  specially  called  for  the  purpose  held  on  the  24th  of  May^ 
1888,  a  resolution  was  duly  passed  "  that  the  business  and 
liabilities  of  this  company  be  sold  and  transferred  to  the  Imperial 
Life  Assurance  Company  upon  the  terms  of"  the  agreement  of 
May,  1888,  above-mentioned,  "  and  that  the  directors  of  the 
Argus  Company  be  and  they  are  hereby  authorized  to  apply  to 
the  High  Court  of  Justice  for  its  sanction  to  the  said  agreement, 
and  to  carry  the  same  into  effect."  ^ 

The  agreement  was  founded  upon  the.  actu^al  reports  made 
by  the  actuaries  of  the  Argus  and  Imperial  coJnpanies  respectively 
shewing  the  principles  and  data  upon  which  the  terms  of  the 
agreement  had  been  arranged.  And  a  statement  of  the  nature  of 
the  proposed  transfer,  together  with  an  abstract  of  the  agreement 
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and  the  actuarial  reports,  had  been  forwarded  to  each  policy-  NORTH,  J. 
holder  of  the  Argus  in  manner  prescribed  by  the  Life  Assurance  1888 
Comioanies  Act,  1870,  and  all  the  requirements  of  sect.  14  of  that  ^ 


n  re 


Act  had  been  duly  complied  with.    Only  one  policy-holder  sent  ^^'^^^  ^^^^ 
^  J  r       J  Assurance 

in  a  dissent.  Company. 

The  petition  was  opposed  by  Mr.  Feclley,  the  holder  of  three 
participating  policies.  He  had  filed  an  affidavit  setting  forth  the 
facts  on  which  he  grounded  his  opposition.  The  affidavit  shewed 
that  an  attempt  had  been  made  to  sell  the  business  of  the  Argus 
to  the  Eagle  Life  Insurance  Company  in  the  year  1862,  but  the 
transaction  had  then  been  held  to  be  ultra  vires:  Reams  v. 
Leaf  (1) ;  that  in  the  year  1866  an  unsuccessful  attempt  was 
made  to  procure  an  Act  of  Parliament  to  make  over  the  busi- 
ness and  assets  of  the  Argus  to  the  Commercial  Union  Insurance 
Company. 

Mr.  Pedley  also  objected  on  the  ground  that  the  proprietors 
had,  as  he  contended,  received  larger  dividends  than  they  ought 
to  have,  instead  of  accumulating  their  profits  and  enlarging  the 
guarantee  fund  ;  and  that  it  was  intended  if  the  sale  and  transfer 
were  carried  out  to  apply  the  surplus  assurance  fund  beyond  the 
price  to  be  paid  to  the  Imperial  in  an  improper  manner. 

Crachanthorpe,  Q.C.,  and  W.  G.  Bohinsony  for  the  petitioning 
company : — 

Independently  of  the  restrictions  imposed  by  the  Life  Assur- 
ance Companies  Act,  1870,  the  Argus  Company  have  power  to  bind 
their  policy-holders  by  a  sale  and  transfer  of  its  business  and 
assets,  for  though  the  company  had  not  by  its  original  constitu- 
tion power  to  sell  its  business,  its  deed  of  settlement  contained 
power  to  alter  its  provisions,  and  the  provisions  of  the  deed  of 
settlement  have  been  duly  altered  so  as  to  give  such  power  of 
sale  and  transfer,  and  it  has  been  decided  that  such  an  alteration 
in  the  case  of  a  life  assurance  company  is  within  a  power  to  alter 
the  provisions :  Domans  Case  (2).  All  the  requirements  of  the 
Life  Assurance  Companies  Act,  1870,  have  been  complied  with,  and 
the  evidence  shews  that  it  would  be  beneficial  for  all  parties  that 
the  arrangement  should  be  sanctioned  by  the  Court. 

(1)  1  H.  &  M.  681.  (2)  3  Ch.  D.  21. 
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NOKTH,  J.     CozenS'Hardy,  Q.O.,  and  Daniel  Jones,  for  the  Imperial  Com- 
1888  pani/. 

Aegijs*Life  Napier  Higgins,  Q.C.,  and  Grosvenor  Woods,  for  Mr.  Pedley  : — 
CoMPAN?  ^^^^  place  the  company  not  having  express  power  by 
  its  original  constitution  to  sell  its  business  could  not  bind  non- 
assenting  policy-holders,  as  was  decided  in  the  case  of  this  very 
company  :  Kearns  v.  Leaf  (1).  The  policy-holder  entered  into 
his  contract  on  terms  that  the  company  had  no  power  to  hand  his 
contract  over  to  a  third  person,  and  by  ex  post  facto  resolution  they 
could  not  against  his  consent  impose  upon  him  a  liability  to  be 
handed  over  to  any  other  company.  The  case,  Doman's  Case  (2), 
relied  on  was  a  case  between  shareholders.  In  Cockers  Case  (3) 
a  policy-holder  was  held  to  be  bound  because,  and  because  only, 
the  company  had  power  to  sell  and  transfer  when  the  policy  was 
taken  out,  and  this  policy  was  expressly  made  subject  to  the 
deed  of  settlement  which  contained  such  power. 

The  provisions  of  the  deed  of  settlement  are  to  be  taken  strictly 
against  the  company,  and  the  absence  of  power  of  sale  and  trans- 
fer of  business  in  the  provisions  of  the  company's  deed  at  the 
date  of  the  policy  amounts  to  a  contract  not  to  sell :  Wood's 
Case  (4). 

We  also  submit  that  if  the  Argus  Company  have  a  legal  power 
to  sell  their  assets  and  business  Mr.  Pedlep  has  made  out  that  it 
would  be  unjust  under  the  circumstances  to  carry  out  such  trans- 
action, and  he  is  entitled  to  that  protection  which  the  Life  Assur- 
ance Companies  Act,  1870,  empowered  the  Court  to  give  him  by 
withholding  its  sanction. 

The  proposed  arrangement  would  put  the  participating  policy- 
holders in  a  different  position  from  that  which  they  contracted  to 
hold ;  they  contracted  to  take  a  share  of  profits.  The  arrange- 
ment proposed  as  to  bonuses  is  that  they  shall  have  a  fixed  bonus 
of  20  per  cent. ;  that  is  an  arrangement  that  cannot  legally  be 
forced  upon  them,  and  if  legal  the  Court  would  not  sanction  it  as 
just. 

Maidlow,  for  a  participating  policy-holder  who  did  not  oppose. 

(1)  1  H.  &  M.  681.  (3)  3  Ch.  D.  1. 

(2)  3  Ch.  D.  21.  (4)  Eeilly's  Albert  Arbitration  Cases,  54. 
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1888.  Aug.  3.    North,  J. north,  j. 

This  is  a  petition  to  obtain  the  approval  of  the  Court  to  an  Jf^ 

arrano^ement  by  which  the  business  of  one  life  assurance  company      In  re 

°  *'  1-1      Argus  Life 

is  proposed  to  be  transferred  to  another.    The  business  to  be  assurance 

transferred  is  that  of  the  Argus  Company,  a  company  which  was 

formed  in  1833,  and  has  2800  shares  of  £100  each,  £30  a  share 

being  paid  up,  and  the  amount  uncalled  being  £196,000. 

In  or  about  the  year  1862,  they  proposed  to  transfer  the  busi- 
ness of  the  Argus  Compamj  to  another  company.  That  was  re- 
strained, not  in  terms,  but  in  effect,  by  a  decision  of  Vice-Chan- 
cellor  Wood.  They  afterwards  endeavoured  to  attain  the  same 
object  by  a  bill  in  Parliament ;  but  that  was  not  passed.  Then 
in  1867,  after  that  had  been  done,  the  company  ceased  to  carry 
on  an  active  business ;  that  is  to  say,  they  ceased  to  issue  new 
policies ;  although  of  course  they  had  to  carry  on  business  for 
the  purpose  of  receiving  the  premiums,  and  satisfying  claims  in 
respect  of  policies  already  existing.  In  the  months  of  September 
and  October,  1887,  they,  by  resolution  duly  passed,  altered  the 
provisions  of  their  deed  of  settlement;  and  then,  for  the  first 
time,  put  themselves  in  a  position  for  agreeing  with  another  Com- 
pany for  the  transfer  of  their  business  to  such  other  company. 
The  deed  having  been  so  altered,  an  agreement  was  entered  into 
on  the  3rd  of  May,  1888,  between  the  Argus  Compamj  on  the  one 
hand  and  the  Imperial  Compamj  on  the  other,  arranging  for  the 
transfer  of  the  business  of  the  former  to  the  latter.  That  was 
submitted  to  a  general  meeting  of  the  persons  interested  in  the 
Argus,  and  it  was  approved.  I  should  say  it  was  also  approved 
in  the  usual  way  by  the  persons  interested  in  the  company  to 
which  the  transfer  was  to  take  place. 

The  next  step  is  the  application  to  the  Court  under  the  14th 
section  of  the  Life  Assurance  Companies  Act,  1870,  which  provides 
that,  when  it  is  intended  to  transfer  the  life  assurance  business  of 
any  company  to  another,  the  directors  of  either  company  may 
apply  to  the  Court  by  petition  to  assent  to  the  proposed  arrange- 
ment, notice  of  such  application  being  published  in  the  Gazette  ; 
and  then  the  section  provides  for  bringing  the  matter  before  the 
persons  interested  in  a  formal  way.  It  says, "  Before  any  such 
application  is  made  to  the  Court,  a  statement  of  the  nature  of  .  .  . 
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NORTH,  J.  the  transfer  .  .  .  together  with  an  abstract  containing  the  mate- 
1888  rial  facts  embodied  in  the  agreement  or  deed  under  which  such 
"x^^Q      .  .  .  transfer  is  proposed  to  be  effected,  and  copies  of  the  actu- 

Argus  Life  ^rial  or  other  reports  upon  which  such  agreement  or  deed  is 
Company,  founded,  shall  be  forwarded  to  each  policy-holder  ...  of  the 
transferred  company  in  case  of  transfer,  by  the  same  being  trans- 
mitted "  in  the  way  required  by  the  section,  "  and  the  agreement 
or  deed  under  which  such  .  .  .  transfer  is  effected  shall  be  open 
for  the  inspection  of  the  policy-holders  and  shareholders  at  the 
office  or  offices  of  the  company  or  companies  for  a  period  of 
fifteen  days  after  the  issuing  of  the  abstract."  All  those  things 
were  duly  done.  Then  the  section  provides,  taking  up  the 
earlier  part  which  I  passed  over  for  the  moment,  that  after  those 
things  have  been  done,  "  The  Court,  after  hearing  the  directors 
and  other  persons  whom  it  considers  entitled  to  be  heard  upon  the 
petition,  may  confirm  the  same  if  it  is  satisfied  that  no  sufficient 
objection  to  the  arrangement  has  been  established." 

Now  the  clear  object  of  that  is  to  bring  before  all  the  parties 
what  is  proposed  before  the  application  is  made  to  the  Court ; 
and  then  to  give  those  parties  the  opportunity  of  appearing  and 
expressing  their  views  before  the  Court,  which  has  power  to  hear 
the  directors  and  any  other  persons  it  considers  entitled  to  be 
heard ;  and  then  there  is  an  important  provision,  the  effect  of 
which  I  think  has  been  overlooked  by  the  counsel  for  Mr.  Fedley 
— the  provision  is  that  the  Court,  "  may  confirm  the  same  if  it  is 
satisfied  that  no  sufficient  objection  to  the  arrangement  has  been 
established." 

Now,  on  the  present  occasion,  there  is  in  fact  only  one  person 
who  appears  to  oppose  it.  A  second  policy-holder  has  appeared, 
and  does  not  oppose.  The  one  who  does  oppose  is  Mr.  Fedley ^  a 
solicitor,  who  has  three  policies,  granted  in  the  years  1857  and 
1858,  for  sums  amounting  to  £3300,  with  such  bonuses  as  have 
accrued  in  respect  of  those  policies.  He  has  msTde  an  affidavit 
in  which  he  sets  forth  what  his  complaints  are,  and  they  come 
under  two  heads  :  first,  he  says,  that  there  have  been  consider- 
able misapplications  of  the  funds  of  the  company  in  the  past ;  and 
secondly,  he  says,  that  whereas  the  agreement  provides  for  hand- 
ing over  a  portion  of  the  assets  to  the  Imperial,  the  company 
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which  is  taking  the  transfer,  that  will  leave  a  considerable  sur-  NORTH,  J. 
plus  of  funds,  and  a  misapplication  is  intended  with  respect  to  1888 
those  funds.  Those  are  the  two  points  to  which  he  addresses  in  re 
himself  in  his  affidavit,  and  if  I  sanction  the  agreement  it  will 
leave  any  ground  of  complaint  he  may  have,  if  any,  upon  either  Company 
of  those  points  completely  open  to  him.  The  present  contention 
set  up  by  his  counsel  at  the  Bar  is  something  different.  It  is 
said,  first  of  all,  that  what  is  done  is  a  breach  of  the  contract 
with  the  policy-holder  :  that  the  company  has  no  power  to  make 
the  transfer,  and  that  it  would  be  a  fraud  upon  the  policy- 
holder if  it  were  to  do  so,  and  to  hand  over  the  assets  to  another 
company  ;  and  the  decision  in  Kearns  v.  Leaf  (1),  which  related 
to  this  company  itself  at  an  earlier  stage,  is  relied  upon.  Since 
that  time  the  condition  of  the  company  has  been  completely 
altered  by  the  alterations  in  the  deed ;  and  whereas  they  had 
not  at  that  time  under  their  deed  power  to  transfer  to  another 
company,  they  have  since  altered  the  deed,  which  now  does 
authorize  a  transfer  to  another  company,  subject  of  course  to  the 
requirements  of  the  14th  section  being  complied  with. 

But  then  it  is  said  that  it  is  illegal  still,  and  for  this  reason, 
that  Mr.  Fedley  effected  policies  with  a  company  which  had  no 
power  to  amalgamate,  and  that  the  company  can  do  nothing 
afterwards  which  can  have  the  effect  of  putting  him  in  a  dif- 
ferent position  from  that  in  which  he  would  have  been  if  no 
alteration  in  this  deed  had  subsequently  been  made.  That 
point  seems  to  me  entirely  disposed  of  by  the  decision  of  Lord 
Cairns  and  Lords  Justices  James  and  Baggallay  in  Domans 
Case  (2).  It  is  said  that  that  was  a  question  relating  to  a  share- 
holder, and  not  to  a  policy-holder;  but,  as  bearing  upon  the 
point  the  Court  had  to  decide,  the  position  of  a  policy-holder 
was,  as  the  report  shews,  fully  argued  and  pressed  upon  the 
Court ;  and  the  Court  deals  with  that  argument,  and  describes 
what,  in  its  opinion,  the  position  of  a  policy-holder  is  ;  and  that 
case,  upon  which,  so  far  as  I  am  aware,  no  doubt  has  ever  been 
thrown  since  that  time,  establishes  that  if  a  policy-holder  effects 
a  policy  with  a  company  which  has  not  at  the  time  power  to 
transfer  its  business,  but  has  provisions  in  its  deed  under  which 
(1)  1  H.  &  M.  681.  (2)  3  Ch.  D.  21. 
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NOKTH,  J.  it  may  acquire  that  power,  the  policy-holder  has  no  ground 
1888       of  complaint  if  it  does  use  and  exercise  the  powers  conferred 
In  re      upon  it,  and  take  the  power  afterwards  to  make  such  a  transfer. 
aIsubj^cT  present  case  the  policy  is  expressly  made  subject  to  the 

Company,  proyisions  of  the  deed  of  settlement,  and  in  my  opinion  Doi^nan's 
Case  (1)  is  conclusive  upon  this  point,  that  they  can  legally  do 
what  they  are  proposing  to  do. 

Then  the  second  point  raised  is  this  :  that  what  is  proposed  is 
inequitable ;  that  is  to  say,  it  is  not  illegal  in  the  sense  with 
which  I  have  just  dealt,  but  is  of  such  a  nature  that  the  Court 
ought,  in  the  exercise  of  its  discretion,  to  refuse  to  sanction 
the  agreement.  Now  the  agreement  as  it  stands  must  be  ac- 
cepted or  rejected  :  it  is  not  possible  for  me  to  sanction  it  subject 
to  any  terms  or  conditions,  because  it  has  to  be  submitted  to 
the  shareholders — certain  notices  have  to  be  given  ;  and  it  is 
only  after  the  persons  interested  in  the  companies  have  con- 
sidered their  position  that  the  matter  comes  before  the  Court.  I 
cannot  possibly  deal  with  anything  excepting  what  has  actually 
come  before  the  company. 

Then  the  principal  ground,  and  what  I  think  is  the  strongest 
ground  upon  which  an  objection  can  be  made  is  this.  Mr.  Pedley 
is  a  participating  policy-holder ;  and  under  his  arrangement  with 
the  Argus,  and  under  the  proposed  arrajigement  with  the  Imperial, 
the  bonuses  which  are  to  accrue  in  the  future  in  respect  of  his 
policy  are  not  the  subject  of  an  option  as  to  how  he  will  take 
them,  but  have  to  continue  as  heretofore  to  be  added  to  the 
amount  ultimately  payable  on  the  policy.  Then  it  is  said  that 
under  the  proposed  arrangement  there  is  to  be  a  fixed  bonus  of 
20  per  cent. ;  and  it  is  said  that  is  not  exactly  the  same  as  he 
would  have  got  if  the  transfer  had  not  taken  place.  Now,  with 
respect  to  that,  I  do  not  see  any  material  differeuce,  because  it 
appears  that  about  20  per  cent,  is  what  has  actually  been  received 
at  past  quinquennial  divisions  of  profits  in  respect  of  the  policies 
that  were  effected  under  circumstances  like  Mr.  Pedley's  during 
the  past  life  of  the  society ;  and,  as  regards  this  point,  although 
I  think  it  is  deserving  of  consideration,  in  fact,  I  think  it  is  the 
strongest  point  that  can  be  put  by  the  counsel  for  Mr.  Pedley — yet 

(1)  3  Ch.  D.  21. 


VOL.  XXXIX.] 


CHANCEKY  DIVISION. 


581 


in  considering  the  point,  I  have  the  fact  that  no  other  policy-  NOETH,  J. 
holder  out  of  a  very  large  number  has  made  any  objection  to  it.  1888 
And,  what  is  more,  Mr.  Pedley  himself  has  not  made  any  objec-      in  re 
tion  to  it ;  because  his  objections  in  his  affidavit  are  put,  as  I  ^^guR^i^cE 
have  said,  upon  a  different  ground.    In  my  opinion,  therefore,  Compaot. 
there  is  nothing  in  this  point,  strenuously  argued  as  it  was  by 
counsel,  to  which  I  can  give  any  weight  in  saying  that  the 
agreement  is  not  one  which  ought  to  be  sanctioned. 

Then  it  is  said  also  on  behalf  of  Mr.  Pedley  that  there  is  a 
considerable  hardship  in  sanctioning  an  arrangement  by  which 
the  company  with  which  he  had  contracted  is  allowed  to  transfer 
its  business  and  its  contract  to  another  company.  The  contract 
is  only  transferred  in  a  certain  sense :  the  contract  with  the 
Argus  still  stands :  it  is  not  put  an  end  to.  The  property  is 
handed  over  to  the  Imjyerial ;  and  they  take  upon  themselves, 
also,  the  duty  of  satisfying  the  policy.  As  regards  the  point 
about  its  being  a  hardship,  the  observations  that  were  made  by 
Lord  Cairns  in  Sort's  Case  and  Grain  s  Case  (1),  are  very  im- 
portant as  shewing  that  though  there  are  certain  things  which 
may  be  said  on  one  side  pointing  to  the  inconvenience  of  allowing 
such  a  transfer,  on  the  other  hand  there  is  a  great  deal  to  be 
said  in  favour  of  allowing  it ;  and  there  is  no  hardship,  as  he 
points  out,  in  coming  to  the  conclusion  that  a  policy-holder  has 
entered  into  an  arrangement  of  this  sort  with  his  eyes  open. 

Then  there  was  a  further  point  pressed  upon  me.  It  was  said 
that  the  evidence  which  has  been  produced  is  not  sufficiently 
strong  affirmative  evidence  to  prove  the  point  that  the  transfer 
is  a  fit  and  proper  one.  The  evidence  is  perhaps  a  little  wanting 
upon  that  point;  but  in  my  opinion  there  is  enough.  If  I 
thought  there  was  not  I  should  allow  any  additional  formal  evi- 
dence to  be  given,  because  I  am  satisfied  that  when  the  directors 
of  these  two  companies  had  considered  what  their  relative  posi- 
tions were,  they  did,  and  no  one  suggests  they  did  not,  consider 
what  was  fair  and  proper  for  the  benefit  of  both  companies. 

Then  there  is  this  further  to  be  said  upon  this  point.  The 
14th  section  of  the  Act  of  1870,  as  I  have  already  pointed  out, 
does  not  in  my  opinion  make  it  incumbent  upon  the  company 

(1)  1  Ch.  D.  307. 
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1888      everything  formally  to  the  Court,  and  satisfy  the  Court  on  its 
In  re      C)wn  behalf  that  everything  is  right,  under  the  penalty  of  having 
aIsuranc?        application  refused  unless  they  discharge  that  burden.  In 
Company,    my  opinion  that  section  throws  the  burden  of  shewing  that  the 
Court  ought  not  to  be  satisfied  upon  the  persons  who  complain  of 
what  the  two  companies  by  their  directors  have  done,  and  which, 
as  far  as  the  Argus  is  concerned,  has  been  approved  of  by  all  the 
shareholders  ;  and,  what  is  more,  by  every  policy-holder  excepting 
Mr.  Pedleij. 

Under  these  circumstances  the  arrangement  is  one  to  which  I 
think  the  sanction  of  the  Court  ought  to  be  given  confirming 
the  arrangement  upon  which  the  companies  have  resolved. 

Solicitors :  S.  W.  Johnson  &  Son ;  Oliver  &  Sons ;  Fedley  & 
Bartlett ;  Dawes  &  Sons. 

D.  P. 
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V— Company — Beduction  of  Capital — Confirmation  hy  Court — Discretion  of  Court 
July  14,  21 ;         — Preference  Shares — Form  of  Minute  to  he  registered — Companies  Act, 
Aug^  9.  -j^ggrjr       ^      y-^^^     -^^Y),  s.  11  SJRevised  Ed.  Statutes,  vol.  xv.  p.  625]— 

Companies  Act,  1877  (40  &  41  Vict.  c.  ^6)  \_Revised  Ed.  Statutes,  vol.  xviii. 
p.  367]. 

Upon  a  reduction  of  the  capital  of  a  company  under  tlie  Companies  Acts, 
1867  and  1877,  it  is  not  essential  that  the  reduction  should  be  made 
equally,  or  rateably,  on  all  the  shares,  although,  prima  facie,  in  the 
absence  of  any  agreement  to  the  contrary,  the  reduction  ought  to  be  made 
in  that  way. 

But  a  contract  made  on  the  issue  of  any  particular  class  of  shares,  such 
as  preference  shares,  that  that  class  of  shares  shall  not  be  liable  to  reduc- 
tion, will  be  valid. 

Whether,  however,  a  company  can  by  contract  deprive  itself  altogether 
of  the  power  of  reducing  its  capital  which-  is  conferred  by  the  Acts,  quxre. 

The  fact  that,  at  the  time  when  a  class  of  preference  shares  was 
created,  the  articles  of  association  of  the  company  did  not  authorize  any 
reduction  of  the  capital,  will  not  prevent  the  reduction  of  the  amount  of 
the  preference  shares,  if  a  special  resolution  is  previously  passed  altering 
the  articles  by  the  insertion  of  a  power  of  reduction. 

Under  sect.  11  of  the  Companies  Act,  1867,  the  Court  has  a  judicial 
discretion  as  to  confirming  resolutions  for  the  reduction  of  the  capital  of  a 
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company,  but  tlie  confirmation  ought  not  to  be  refused  unless  there  is 
something  unjust  or  inequitable  in  the  proposed  reduction. 

The  minute  to  be  registered  on  the  confirmation  by  the  Court  of  resolu- 
tions for  the  reduction  of  the  capital  of  a  company  ought  to  shew,  not 
only  the  amount  of  the  capital  as  reduced,  but  also  the  amount  at  which 
it  stood  prior  to  the  reduction. 

The  articles  of  association  of  a  company,  formed  in  1864,  under  the 
Companies  Act,  1862,  provided  that  the  directors  might,  from  time  to 
time,  with  the  sanction  of  a  special  resolution  previously  given,  increase 
the  capital  by  the  issue  of  new  shares,  and  that  any  capital  thus  raised 
should  be  considered  as  part  of  the  original  capital,  and  should  be  subject 
to  the  same  provisions  as  if  it  had  been  part  of  the  original  capital,  except 
that  it  should  be  lawful  for  the  company  by  special  resolution  to  direct 
that  the  new  shares  should  have  such  priority  in  respect  of  dividends  as 
it  should  deem  expedient.  The  articles  did  not  contain  any  power  to 
reduce  the  capital.  In  1872  it  was  resolved  to  issue  certain  preference 
shares,  "bearing  interest  at  8  per  cent,  per  annum  in  perpetuity."  In 
1876  it  was  resolved  to  issue  certain  other  preference  shares,  "  entitling 
the  holders  to  a  fixed  dividend  at  6  per  cent,  per  annum  on  the  amount 
for  the  time  being  paid  up  in  respect  of  such  shares."  In  both  cases  it  was 
provided  that  the  preference  shareholders  should  be  entitled  to  attend  the 
general  meetings  of  the  company,  but  that  they  should  not  be  entitled  in 
virtue  of  those  shares  to  vote.  Both  classes  of  preference  shares  were 
issued  and  were  paid  up  in  full,  as  were  also  the  ordinary  shares.  In 
1885  a  special  resolution  was  passed,  adding  to  the  articles  of  association  a 
clause,  authorizing  the  directors  from  time  to  time,  with  the  sanction  of  a 
special  resolution,  to  reduce  the  capital  by  cancelling  lost  capital,  or  capital 
unrepresented  by  available  assets.  In  April,  1888,  special  resolutions  were 
passed  for  the  reduction  of  the  whole  of  the  capital  (including  the  prefer-, 
ence  shares)  by  one-fourth,  on  the  ground  that  capital  to  that  extent  had 
been  lost.  A  petition  by  the  company  for  the  confirmation  of  the  resolu- 
tions by  the  Court  was  opposed  by  some  of  the  preference  shareholders, 
who  contended  that  there  was  no  power  to  reduce  the  amount  of  the 
preference  shares,  or  that  at  any  rate  the  amount  of  the  dividend  payable 
on  those  shares  could  not  be  reduced  : — 

Held,  that  there  was  nothing  in  the  bargain  with  the  preference  share- 
holders which  prevented  the  reduction  of  their  shares,  and  that  there  was 
nothing  unfair  or  inequitable  in  the  proposed  reduction. 

The  resolutions  were  accordingly  confirmed. 
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Jl  ETITION  by  the  company  for  the  confirmation  by  the  Court 
of  a  special  resolution  for  the  reduction  of  the  company's 
capital. 

The  company  was  formed  in  March,  1864,  by  registration 
under  the  Comjjanies  Act,  1862.  The  memorandum  of  associa- 
tion provided  that  the  capital  should  be  £150,000,  divided  into 
1500  shares  of  £100  each. 


584 


CHANCEKY  DIVISION.  [VOL.  XXXIX 


NOKTH,  J. 
1888 

In  re 
Baerow 
hematite 

Steel 
Company. 


The  articles  of  association  provided,  by  clause  41,  that  "  the 
directors  may,  from  time  to  time,  with  the  sanction  of  a  special 
resolution  of  the  company  previously  given  in  general  meeting, 
increase  its  capital  by  the  issue  of  new  shares."  By  clause  42, 
"  All  new  shares  shall  be  offered  to  the  members  in  proportion 
to  the  existiug  shares  held  by  them."  Clause  43,  "  Any  capital 
raised  by  the  creation  of  new  shares  shall  be  considered  as  part 
of  the  original  capital,  and  shall  be  subject  to  the  same  pro- 
visions with  reference  to  the  payment  of  calls,  the  forfeiture  of 
shares  on  non-payment  of  calls  or  otherwise,  as  if  it  had  been 
part  of  the  original  capital,  except  that  it  shall  be  lawful  for  the 
company  in  general  meeting,  by  special  resolution  as  aforesaid,  to 
direct  that  the  new  shares  shall  have  such  priority  in  respect  of 
dividends  as  it  shall  deem  expedient."  The  articles  did  not 
contain  any  power  to  reduce  the  capital. 

In  November  and  December,  1865,  the  company  passed  special 
resolutions  providing  that  the  capital  should  be  increased  to  the 
sum  of  £1,000,000,  to  be  divided  into  10,000  shares  of  £100  each, 
by  creating  8500  new  shares  of  £100  each. 

In  November  and  December,  1872,  special  resolutions  were 
passed  providing  (1)  that  the  company  should  agree  to  purchase 
from  the  Barrow  Boiling  Mills  Company  two  furnaces  erected  by, 
and  other  property  belonging  to,  that  company.  (2.)  "  The  con- 
sideration for  the  purchase  shall  be  the  sum  of  £37,700  in 
preference  shares  of  this  company,  bearing  interest  at  8  per  cent, 
per  annum  from  the  1st  of  January  last,  such  preference  shares 
to  be  issued  to  the  present  shareholders  in  the  Boiling  Mills 
Company  in  proportion  to  their  holdings."  (3.)  "  The  directors 
are  authorized  to  issue  preference  shares  to  the  amount  of 
£37,700,  bearing  interest  at  8  per  cent,  per  annum  in  perpetuity, 
for  the  purpose  of  carrying  out  the  above  arrangement."  (4.)  "  The 
holders  of  the  above  mentioned  preference  shares  shall  be  en- 
titled to  attend  the  general  meetings  of  the  gompany,  but  they 
shall  not  be  entitled  in  virtue  of  such  share-s  to  vote,  or  to  inter- 
fere in  any  way  in  the  company's  proceedings,  nor  shall  they,  in 
virtue  of  such  shares,  be  eligible  as  directors  pf  the  company." 
These  preference  shares  were  issued  accordingly. 

In  December,  1873,  special  resolutions  were  passed  to  increase 
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the  ordinary  capital  of  the  company  to  £1,500,000,  by  the 
<ireation  of  5000  new  shares  of  £100  each. 

In  March  and  April,  1876,  special  resolutions  were  passed  as 
follows : — 

(1.)  "The  capital  of  the  company  shall  be,  and  is  hereby 
increased,  by  the  addition  thereto  of  50,000  preference  shares  of 
£10  each,  entitling  the  holders  to  a  fixed  dividend  of  6  per  cent, 
per  annum  on  the  amount  for  the  time  being  paid  up  in  respect 
of  such  shares." 

(3.)  "  The  holders  of  the  said  new  preference  shares  shall  be 
entitled  to  a  dividend  thereon  only  after  payment  of  the  interest 
from  time  to  time  payable  in  respect  of  the  mortgage  and  bond 
or  debenture  debts  of  the  company,  and  after  payment  of  a 
dividend  at  the  rate  of  8  per  cent,  per  annum  on  the  preference 
shares  of  the  company,  amounting  to  £37,700,  created  in  1872 ; 
and  in  case  in  any  year  the  net  profits  of  the  company  shall  not 
be  sufficient  for  the  payment  in  full  of  the  dividends  on  such  new 
preference  shares,  the  net  profits  of  any  subsequent  year  shall 
(after  payment  thereout  of  interest  on  the  mortgage,  bond,  or 
debenture  debts  of  the  company  and  of  dividends  on  the  said 
8  per  cent,  preference  shares)  be  applied  in  payment  to  the 
holders  of  the  said  new  preference  shares  of  the  amount  by  which 
the  dividends  of  any  previous  year  or  years  may  have  fallen  short 
of  the  fixed  rate  of  6  per  cent." 

(5.)  "  The  holders  of  the  said  new  preference  shares  shall  be 
entitled  to  attend  the  general  meetings  of  the  company,  but 
they  shall  not  be  entitled,  in  virtue  of  such  shares,  to  vote  or 
to  interfere  in  any  way  in  the  company's  proceedings,  nor  shall 
they,  in  virtue  of  such  shares,  be  eligible  as  directors  of  the 
company." 

The  whole  of  these  preference  shares  were  accordingly  issued. 

In  December,  1881,  the  company  passed  a  special  resolution 
that  "the  company  may  modify  the  conditions  contained  in 
their  memorandum  of  association  by  inserting  in  their  articles 
a  power  to  subdivide  their  ordinary  share  capital  into  shares 
of  a  smaller  amount  than  is  fixed  by  their  memorandum  of 
association." 

In  January,  1882,  a  special  resolution  was  passed  that  "  the 
Vol.  XXXIX.  2  Q  1 
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ordinary  share  capital  of  the  company  shall  be  divided  into 
150,000  shares  of  £10  each,  in  lieu  of  15,000  shares  of  £100- 
each." 

In  March  and  April,  1885,  a  special  f  resolution  was  passed 
"  that  the  following  addition  be  made  to  the  articles  of  associa- 
tion of  the  company  : — 

"  The  directors  may,  from  time  to  time,  with  the  sanction  of  a 
special  resolution  of  the  company,  reduce  the  capital  of  the 
company  by  cancelling  lost  capital,  or  capital  unrepresented  by 
available  assets,  or  by  paying  off  any  capital  which  may  be  in 
excess  of  the  wants  of  the  company,  or  by  cancelling  shares, 
which,  at  the  date  of  passing  such  resolution,  have  not  been 
taken  or  agreed  to  be  taken  by.  any  person,  or  by  any  other 
lawful  means,  and  either  with  or  without  extinguishing  or  dimin- 
ishing the  liability  remaining  on  the  shares  of  the  company." . 

In  March  and  April,  1888,  the  following  special  resolution  was 
passed : — 

"That  the  share  capital  of  the  company  be  reduced  from 
£2,037,700,  divided  into  150,000  ordinary  shares  of  £10  each,, 
377  £8  per  cent,  preference  shares  of  £100  each,  and  50,000  £6 
per  cent,  preference  shares  of  £10  each,  to  £1,528,275,  divided 
into  150,000  shares  of  £7  10s.  each,  377  £8  per  cent,  preference 
shares  of  £75  each,  and  50,000  £6  per  cent,  preference  shares  of 
£7  10s.  each  ;  and  that  such  reduction  be  effected  by  cancelling 
capital  which  has  been  lost,  or  is  unrepresented  by  available 
assets,  to  the  extent  of  £2  10s.  per  share  upon  each  of  the 
150,000  ordinary  shares,  £25  per  share  upon  each  of  the  377  £8 
per  cent,  preference  shares,  and  £2  10s.  per  share  upon  each  of 
the  50,000  £6  per  cent,  preference  shares  of  the  company  which 
have  been  issued  and  are  now  outstanding,  and  by  reducing  the 
nominal  amount  of  all  the  said  ordinary  shares  from  £10  to 
£7  10s.  each,  and  of  all  the  said  8  per  cent,  preference  shares 
from  £100  to  £75  each,  and  of  all  the  said  6  pfer  cent,  preference 
shares  from  £10  to  £7  10s.  each." 

The  petition  asked  the  Court  to  confirm  this  resolution. 

The  proposed  reduction  was  objected  to  by  E.  H.  Carhutt,  who 
was  a  holder  of  400  of  the  6  per  cent,  preference  shares.  He  was 
also  acting  as  chairman  of  a  committee  of  preference  shareholders 
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opposed  to  the  reduction.  The  committee  represented  the 
holders  of  114  of  the  8  per  cent,  preference  shares,  and  3400  of 
the  6  per  cent,  preference  shares. 

In  an  affidavit  made  by  Carhutt  he  stated  that  the  grounds  of 
objection  to  the  proposed  reduction  of  capital  were  as  follows  : — 

"  (1.)  That  both  classes  of  preference  shares  were  created  as 
separate  and  independent  classes  of  shares,  quite  distinct  from 
the  ordinary  capital  of  the  company  and  subject  to  different 
rights  and  incidents. 

"  (2.)  As  regards  the  8  per  cent,  shares,  they  were  created  and 
issued  for  the  specific  purpose  of  purchasing  property  which  has 
proved  to  be  of  great  value  to  the  company,  and  the  reduction 
of  these  shares  amounts  in  effect  to  an  alteration  of  the  terms 
of  the  purchase  at  the  instance  of  the  purchasers. 

(3.)  The  grounds  for  the  present  reduction  of  capital  are  all 
matters  which  could  have  been  foreseen  and  provided  against 
by  reasonable  and  prudent  administration  of  the  company 
during  the  period  while  the  ordinary  shareholders  were  in  receipt 
of  dividends. 

"  (4.)  The  ordinary  shares  have  been  in  previous  years  written 
up  out  of  the  assumed  profits  of  the  undertaking,  to  an  amount 
equal  to  the  amount  of  the  present  reduction ;  if  this  had  not 
been  done,  there  would  now  be  no  necessity  for  the  reduction  of 
capital. 

"  (5.)  Some  of  the  proposed  reductions  are  unnecessary,  and 
made  contrary  to  the  practice  universally  prevailing  amongst 
companies  with  similar  property  and  objects  throughout  the 
country. 

"  (6.)  There  is  no  corresponding  revaluation  of  such  portions 
of  the  property  of  the  company  as  have  increased  in  value." 

The  item  of  reduction  principally  objected  to  related  to  some 
collieries  in  Yorkshire  of  which  the  company  were  lessees.  The 
evidence  shewed  that,  up  to  the  31st  of  December,  1887,  the 
company  had  expended  upon  these  collieries  the  sum  of  £370,460, 
and  that  their  full  present  value  was  only  £150,000.  It  was 
proposed  to  write  off  £220,460  for  this  depreciation  in  value,  and 
this  formed  part  of  the  lost  capital  in  respect  of  which  the  pro- 
posed reduction  was  to  be  made. 

2  g  2  1 
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No  dividend  had  been  paid  on  tlie  ordinary  shares  of  the  com- 
pany since  the  year  1882,  and  for  some  time  the  dividends  on 
the  preference  shares  had  not  been  paid  in  full. 

Sir  H.  Davey,  Q.C.,  and  Farwell,  for  the  company  : — 
The  proposed  reduction  of  the  capital  ought  to  be  confirmed. 
If  capital  has  really  been  lost,  the  Act  of  1877  applies.  It  is 
not  suggested  that  dividends  have  in  any  sense  been  paid  out  of 
capital,  and  the  fact  that  the  ordinary  shareholders  received 
large  dividends  at  a  time  when  they  were  really  earned  is 
immaterial. 

The  only  questions  which  have  to  be  considered  are  ;  (1)  whether 
the  capital  which  it  is  proposed  to  write  off  is  really  "  lost  or 
unrepresented  by  available  assets (2)  whether,  having  regard 
to  the  interests  of  all  parties,  the  resolutions  can  properly  be 
confirmed  by  the  Court.  The  directors  have  acted  fairly  in  con- 
sidering what  loss  ought  to  be  attributed  to  capital,  and  no  good 
reason  has  been  shewn  for  disturbing  their  judgment. 

But  it  is  said  that  there  is  no  power  to  reduce  the  capital 
of  the  preference  shareholders  against  their  will — that  the  reduc- 
tion is  ultra  vires  so  far  as  regards  them.  It  is  said  that  their 
capital  is  distinct  from  the  ordinary  capital,  that  it  has  different 
rights,  and  is  subject  to  different  liabilities,  and  that  they  are 
expressly  excluded  by  their  contract  from  the  right  of  voting  at 
meetings  of  the  company.  But  clause  43  of  the  articles  provides 
that  the  preference  capital  is  to  be  considered  as  part  of  the 
original  capital  of  the  company,  and  is  to  be  subject  to  the 
same  provisions,  the  only  difference  being  the  priority  in  respect 
of  dividends.  In  Bannatyne  v.  Direct  Spanish  Telegraph  Com- 
pany (1)  it  was  held  by  the  Court  of  Appeal  that  preference 
capital  could  be  reduced,  and  that  case  governs  the  present. 
The  Act  does  not  give  any  power  to  reduce  the  capital  of  a 
company  otherwise  than  equally  or  rateably^  all  round.  Both 
classes  of  preference  shares  were  created  after  the  Act  of  1867 
was  passed ;  the  preference  shareholders,  therefore,  entered  into 
a  company  which  had  power  to  reduce  its  dapital,  if  a  clause 
should  be  introduced  into  the  articles  authorizing  them  to  do  so. 

(1)  34  Ch.  D.  287. 
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Sect.  9  of  that  Act  conferred  a  general  power  of  reduction,  and  NORTH,  J. 
this  power  was  expressly  extended  by  the  Act  of  1877  to  paid-up  1888 
capital,  because  of  the  decision  of  Sir  G.  Jessel,  M.E.,  in  In  re  jn 
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Ehhw  Vale  Steel,  Iron,  and  Coal  Company  (1).    Both  Acts  treat  the  h^^^atite 

capital  of  the  company  as  a  whole.    The  preference  shareholders  Steel 

...  ...  Company. 

have  no  preference  except  as  to  dividends ;  in  the  distribution   

of  assets  in  a  winding-up  they  would  have  no  priority.  It  can 
make  no  difference  that  the  power  to  reduce  capital  was  inserted 
in  the  articles  after  the  creation  of  the  preference  shares ;  the 
preference  shareholders  took  their  shares  subject  to  the  general 
law :  Bannatijne  v.  Direct  Spanish  Telegraph  Company  (2).  There 
is  nothing  amounting  to  an  agreement  with  the  preference  share- 
holders that  their  shares  shall  not  be  reduced,  and  the  company 
could  not  have  intended  to  deprive  themselves  of  the  power  of 
ever  reducing  their  capital,  even  if  they  could  do  so. 

The  Court  has  no  power  to  reduce  the  capital  of  a  company ; 
it  can  only  confirm  the  special  resolution  of  the  shareholders. 
It  has  a  discretion,  but  it  will  not  "impose  conditions  which 
would  amount  to  an  alteration  of  the  scheme  " :  In  re  Direct 
Spanish  Telegraph  Company  (3).  The  fact  that  a  large  majority 
of  the  preference  shareholders  support  the  proposed  reduction 
shews  that  the  scheme  cannot  be  unfair  or  unjust  to  those 
shareholders. 

Bighj,  Q.C.,  and  Chadwych-Healey,  for  the  opposing  preference 
shareholders : — 

We  admit  that  the  directors  have  acted  in  perfect  good  faith, 
and  that  they  have  no  unfair  intention.  They  have  shewn  their 
desire  to  have  the  matter  fully  discussed  by  raising  no  objection 
to  our  appearing. 

[NoETH,  J. : — My  present  impression  is  that  you  have  a  locus 
standi,'] 

The  present  case  is  an  entirely  different  one  from  Banna- 
tyne  v.  Direct  Spanish  Telegraph  Company.  Here  the  ordinary 
shares  have  to  a  great  extent  been  paid  up  by  means  of  bonuses 

(1)  4  Ch.  D.  827.  (2)  34  Ch.  D.  287. 

(3)  34  Ch.  D.  307,  312. 
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NOKTH,  J.  out  of  profits,  and  for  some  years  nothing  was  written  off  for 
1888       depreciation  of  assets.    The  effect  of  the  proposed  reduction  will 
2n  re      be  to  make  the  preference  shareholders  contribute  to  the  depre- 
ItaiATi^E   ^i^^io^j  while  the  ordinary  shareholders  have  had  all  the  benefit 
CoMPANT  company's  prosperity,  and  the  preference  shareholders 

  had  no  voice  in  the  matter.    It  would  be  possible  entirely  to 

extinguish  the  preference  capital  in  this  way.  In  Bannatynes 
Case  (I)  a  catastrophe  had  happened  in  the  destruction  of  a  cable 
belonging  to  the  company.  Moreover,  in  that  case,  when  the 
preference  shares  were  issued  the  articles  of  the  company  con- 
tained a  power  to  reduce  the  capital.  It  was,  therefore,  part  of 
the  bargain  (not  merely  by  virtue  of  the  Act)  that  the  preference 
shares  might  be  reduced.  It  is  no  part  of  the  duty  of  a  company 
to  reduce  its  capital,  and  it  may  enter  into  a  valid  bargain  that 
a  particular  class  of  capital  shall  not  be  liable  to  reduction.  In 
each  case  the  Court  must  have  regard  to  the  actual  bargain,  and 
the  decision  in  Bannatynes  Case  amounts  to  no  more  than  that. 
In  that  case  it  was  held  that  the  preference  shareholders  had 
bargained  that  their  capital  should  be  reducible.  In  the  absence 
of  fraud,  there  is  nothing  in  the  Act  to  prevent  the  reduction 
being  limited  to  part  only  of  fhe  capital.  Why  should  not  the 
ordinary  shareholders  vote  for  the  reduction  of  their  own  capital, 
though  it  might  be  fraudulent  for  them  to  vote  for  the  reduction 
of  the  capital  of  the  preference  shareholders  ?  The  Court  has 
an  unlimited  discretion  as  to  confirming  the  reduction.  The  fact 
that  the  preference  shareholders  have  no  voting  power  throws 
great  light  on  the  real  nature  of  the  bargain  with  them.  In  the 
absence  of  an  express  bargain  with  the  preference  shareholders, 
as  in  Bannatyne's  Case,  it  would  not  be  equitable  that  all  the 
capital  should  be  equally  reduced,  unless  every  part  of  was 
similarly  situated.  The  Court  in  confirming  the  resolutions  can 
impose  terms.  The  resolutions  which  created  the  8  per  cent, 
preference  shares  give  them  a  right  to  interest  at  8  per  cent,  in 
perpetuity  upon  their  original  amount,  and,  in  the  case  of  the 
6  per  cent,  preference  shares,  the  resolutions  expressly  provide 
that  they  are  to  be  entitled  to  the  fixed  dividend  "  on  the  amount 
for  the  time  being  paid  up  in  respect  of  the  shares."  Every- 

(1)  34  Ch.  D.  287. 
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thing  points  to  this,  that  the  preference  shares  are  distinct  from  NORTH,  J 
the  ordinary  capital  of  the  company,  though,  under  clause  43  of  1888 
the  articles,  they  might  have  been  issued  as  part  of  the  ordi- 
nary  capital,  if  the  company  had  chosen  so  to  issue  them. 


Sir  H.  Daveij,  in  reply  : — 

The  objections  are  that  the  proposed  reduction  is  ultra  vires  as 
regards  the  preference  shares,  and  that,  if  it  is  intra  vires,  it 
would  not  be  just  to  the  preference  shareholders. 

I  say  that  the  reduction  is  within  the  power  given  by  the  Act,  and 
that  Bannatyne's  Case  (1)  applies.  In  the  absence  of  an  express 
power  in  the  articles,  the  company  cannot  reduce  one  part  of  their 
capital  without  reducing  the  whole ;  they  cannot  alter  the  rights 
of  the  shareholders  inter  se.  They  cannot  go  beyond  the  statutory 
power  :  Griffith  v.  Paget  (2)  ;  Hutton  v.  Scarborough  Cliff  Hotel 
Company  (3).  In  the  latter  case  it  was  held  that,  in  the  absence 
of  express  power,  the  company  could  not  issue  preference  capital. 
In  Harrison  v.  Mexican  Railway  Company  (4)  it  was  held  that 
preference  shares  could  be  issued  when  the  articles  of  association 
of  the  company  gave  power  to  do  so,  though  the  memorandum  of 
association  did  not.  In  the  present  case  neither  the  memorandum 
nor  the  articles  give  power  to  create  any  priority  except  as  to 
dividends ;  there  is  no  power  to  alter  the  mode  in  which  loss  is 
to  be  shared.  The  preference  shares  could  only  be  created  by 
virtue  of  clause  43  of  the  articles.  The  preference  capital  is 
part  of  the  original  capital,  and  is  subject  to  the  same  incidents, 
except  so  far  as  the  resolutions  which  created  it  give  a  priority, 
and  they  give  priority  only  as  to  dividends.  It  would  have 
been  ultra  vires  to  attempt  to  give  the  preference  shareholders  a 
preference  in  the  distribution  of  a  loss  of  capital :  Bannatyne  v. 
Direct  Spanish  Telegraph  Company  (5).  If  the  articles  had  given 
power  to  create  preference  shares  with  a  preference  in  the  distri- 
bution of  capital,  and  this  power  had  been  acted  on,  it  may  be 
that  the  preference  shares  could  not  be  reduced.  But  that  is  not 
the  present  case  ;  the  bargain  is  an  entirely  different  one.    If  it 

(1)  34  Ch.  D.  287.  (3)  4  D.  J.  &  S.  672. 

(2)  5  Ch.  D.  894 ;  6  Ch.  D.  511.  (4)  Law  Rep.  19  Eq.  358. 

(5)  34  Ch.  D.  287,  299. 
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is  not  ultra  vires  to  reduce  the  preference  shares,  they  must  be 
reduced  jpari  passu  with  the  others. 

Is  there  anything  which  makes  it  ultra  vires  to  reduce  the  pre- 
ference shares  ?  It  is  said  that  the  agreements  with  the  preference 
shareholders  prevent  the  reduction,  and  that,  at  the  time  when  the 
shares  were  issued,  there  was  no  power  of  reduction  contained  in 
the  articles,  as  there  was  in  Bannatyne's  Case  (1).  It  is  said  that, 
in  the  case  of  the  8  per  cent,  shares,  the  contract  is  to  pay  a  per- 
petual  annuity.  It  is  really  only  a  contract  to  pay  a  preferen- 
tial dividend.  As  to  the  6  per  cent,  shares,  the  words  "  on  the 
amount  for  the  time  being  paid  up  in  respect  of  such  shares,"^ 
merely  mean  that  the  dividend  is  not  to  be  paid  on  the  nominal 
amount  of  the  shares,  but  only  on  the  amount  actually  paid  up 
in  respect  of  them.  Those  words  were  inserted  for  the  benefit  of 
the  company,  and  not  with  the  view  of  preventing  a  reduction  of 
the  preference  capital.  The  object  of  the  Act  of  1877  is  to 
enable  a  company  to  write  off  lost  capital,  and  the  preference 
dividend  will  after  the  reduction  still  be  upon  the  amount  paid 
up  in  respect  of  the  shares,  i.e.,  on  the  amount  which  is  to  be 
taken  as  paid  up  after  the  reduction  has  been  made. 

There  is  no  sound  distinction  between  the  present  case  and 
Bannatyne's  Case  ;  the  resolutions-  by  which  the  preference  shares 
were  created  are  in  substance  the.  same  in  both  cases  (vide  judg- 
ment of  Lord  Justice  Cotton  (2)).  The  preference  shareholders 
must  be  taken  to  have  entered  into  their  contract  with  the  know- 
ledge that  the  company  could  under  the  Act  acquire  a  power  to 
reduce  their  capital.  In  Bannatyne's  Case  the  company  had  only 
to  pass  special  resolutions  to  reduce  the  capital ;  in  the  present 
case,  they  had  also  to  take  the  prior  step  of  altering  their  articles. 
There  is  no  distinction  in  principle.  The  statutory  power  to 
reduce  capital  can  be  excluded,  if  at  all,  only  by  express  con- 
tract. But  it  has  been  doubted  by  some  Judges  whether  a  com- 
pany can  ever  divest  itself  of  its  statutory  powers.  The  fact  that 
the  preference  shareholders  have  no  right  to  vote  makes  no 
difference ;  they  contracted  that  they  would  be  bound  by  any 
resolution  of  the  ordinary  shareholders  duly  passed. 

With  regard  to  the  exercise  of  the  discretion  of  the  Court,  the 
(1)  34  Ch.  D.  287.  (2)  34  Ch.  D.  300,  301. 
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fact  that  so  small  a  number  of  the  preference  shareholders 
dissent  is  very  material. 

1888.  Aug.  9.  KoRTH,  J.  (after  stating  the  provisions  of  the 
articles  of  association  and  the  various  resolutions  as  above  set 
forth)  continued  : — 

The  proposal  is  to  write  off  one-fourth  of  the  capital.  The  re- 
duction is  made  up  of  six  different  heads,  all  of  which  are  fully 
explained  in  the  report  of  the  directors  made  in  the  course  of 
the  present  year  for  the  year  1887.  The  propriety  of  the  reduc- 
tion is  not  disputed,  except  as  regards  the  proposed  reduction 
of  the  value  in  the  accounts  of  the  company  of  the  Yorkshire 
collieries  from  £370,460  to  £150,000,  by  writing  off  £220,460. 
The  only  suggestion  made  impugning  the  reduction  under  that 
head  is,  that  it  is  not  fair  to  take  a  time  at  which  the  property  is 
very  much  depressed,  and  to  reduce  the  capital  upon  that  footing. 
But,  in  arriving  at  those  figures,  the  present  value  cannot  be  esti- 
mated without  taking  into  consideration  every  legitimate  matter 
arising  out  of  a  mere  temporary  depression,  as  distinguished  from 
a  permanent  depression,  and  it  is  not  disputed  by  the  person  who 
opposes  the  confirmation  of  the  resolution  that  everything  has 
been  done  by  the  directors  in  perfect  good  faith,  and  done  in  the 
ordinary,  proper,  and  regular  administration  of  the  affairs  of  the 
company. 

There  is  only  one  shareholder  who  opposes  the  resolution 
— Mr.  Carhutt — who  holds  400  of  the  second  preference  shares, 
representing  a  capital  of  £4000.  He  is  also  chairman  of  a  com- 
mittee which  represents  other  persons  who  object,  and  they  are 
the  holders  of  114  first  preference  shares,  representing  £11,400, 
and  the  holders  of  3400  second  preference  shares,  including  his 
own  holding,  representing  a  capital  of  £34,000.  In  other  words, 
it  is  a  capital  of  £45,000  as  against  a  capital  of  over  £2,000,000, 

The  grounds  upon  which  he  objects  are  several.  The  objection 
as  regards  the  8  per  cent,  shares  is  that  "  they  were  created  and 
issued  for  the  specific  purpose  of  purchasing  property  which  has 
proved  to  be  of  great  value  to  the  company,  and  the  reduction  of 
these  shares  amounts  in  effect  to  the  alteration  of  the  terms  of 
the  purchase  at  the  instance  of  the  purchasers." 
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l^ow  what  liappened  was  this.  The  property  was  purchased 
for  a  given  number  of  shares,  and  that  number  was  no  doubt 
calculated  with  reference  to  the  value  of  those  shares.  It  may 
be,  perhaps,  that  rather  more  was  given  by  reason  of  the  purchase- 
money  being  taken  in  shares  instead  of  cash,  though  I  do  not 
know  how  that  was.  But  the  persons  who  agreed  to  accept  the 
purchase-money  in  shares  entered  into  that  agreement  for  good 
or  for  bad.  It  might  be,  and  it  would  be,  if  the  shares  increased 
in  value,  a  very  advantageous  thing.  If,  on  the  other  hand,  the 
shares  diminished  in  value,  they  would  be  worse  off  than  if  they 
had  received  cash,  but  they  elected  to  take  the  chance  for  better 
or  for  worse,  and  were  content  to  take  the  shares  as  the  purchase- 
money,  and  it  seems  to  me  that  they  stand  in  exactly  the  same 
position  as  if  they  had  received  the  amount  in  cash  and  had 
immediately  reinvested  it  in  shares  of  the  company. 

The  first  point  of  importance  which  I  have  to  consider  is,  what 
is  the  effect  of  the  power  given  by  the  Act  to  make  the  reduc- 
tion, and,  in  my  opinion,  there  is  nothing  in  the  Act  which 
requires  that  the  reduction  should  %e  spread,  either  equally  or 
rateably,  over  all  the  shares  in  the  company.  The  Act  provides 
for  the  reduction  of  the  capital,,  and  the  capital  of  the  company 
may  be  reduced,  for  instance,  by  one-fourth,  either  by  reducing 
the  shares  all  round  by  one-fourt£,  or  by  reducing  half  of  them 
by  half,  and  the  other  half  not  at  all.  The  Act  itself,  in  my 
opinion,  does  not  touch  that  point.  The  reduction,  so  far  as  the 
Act  goes,  may  be  applied  to  part  of  the  shares  only,  and  not  to 
the  whole.  The  reason  for  the  reduction  in  the  present  case  is 
that  a  loss  has  been  sustained.  The  rule  to  be  adopted  in 
applying  the  reduction  to  the  shares  is,  that  the  reduction  must 
be  borne  by  those  shares  upon  which  the  loss  sustained  ought 
to  fall,  i-  If,  by  contract  among  the  shareholders,  some  of  the 
shares  are  primarily  liable  to  bear  the  loss  to  the  relief  of  others, 
those  are  the  shares  upon  which  the  reduction^  should  be  made. 
If,  on  the  other  hand,  all  the  shares  ought  to  bear  the  loss,  the 
reduction  ought  to  be  applied  to  them  all,  either  equally,  accord- 
ing to  the  figures,  or  rateably,  if  the  shares  liappen  to  be  of 
different  amounts,  and,  in  my  opinion,  the  law  is  clear,  that  the 
reduction  to  be  made  must  be  jprimd  facie  equal,  according  to 
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the  position  of  the  parties,  and  lorimci  facie  it  must  be  made  on  all  NORTH,  J 
the  shares  of  the  company,  unless  there  is  some  express  provision  188S 
to  the  contrary.  This  was  very  clearly  stated  by  Lord  Justice 
Cotton  in  Guinness  v.  Land  Coriwration  of  Ireland  (1),  where  he, 
after  quoting  from  a  previous  decision  of  Sir  G.  Jessel,  M.E,, 
said :  "  But  in  reality  it  is  not  by  implication  from  the  con- 
struction of  the  memorandum  that  the  equality  of  the  share- 
holders as  regards  dividends  arises,  but  by  the  implication  which 
the  law  raises  as  between  partners,  unless  their  contract  has 
provided  the  contrary."  Again,  in  In  re  South  Durham  Brewery 
Compamj  (2),  Lord  Justice  Lindley,  in  giving  judgment,  re- 
ferred (3)  to  the  observations  of  Lord  Westhury,  in  Hutton  v. 
Scarborough  Cliff  Hotel  Company  (4),  and  then  said :  "  But  they 
are,  I  think,  properly  explained  by  Lord  Justice  Cotton  in  Guin- 
ness V.  Land  Corporation  of  Ireland,  where  he  says  that  the 
equality  of  the  shareholders  as  regards  dividends  arises,  not  by 
implication  from  the  construction  of  the  memorandum,  but  by 
the  implication  which  the  law  raises  as  between  partners,  unless 
their  contract  has  provided  the  contrary."  Then  in  Bannatyne 
V.  Direct  Spanish  Telegraph  Company  (5),  Lord  Justice  Cotton 
said  (6)  :  "  The  Act  of  1867  gives  in  general  terms  power  to 
reduce  capital,  and  the  articles  of  association  in  this  case  pro- 
vide that  the  preference  shares  when  formed  shall  be  part  of 
the  capital.  If  there  was  a  winding-up,  the  capital  being  partly 
lost,  the  preference  shareholders  and  the  ordinary  shareholders 
must  bear  the  loss  rateably  between  them,  because  these  shares 
were  constituted  without  any  preference  as  regards  capital, 
though  they  had  a  preference  as  regards  dividend.  Then,  if 
that  is  so,  and  there  is  a  loss  of  capital,  in  consequence  of  which 
there  is  a  reduction  made  in  the  capital  of  the  company  by  re- 
ducing the  nominal  amount  of  the  shares,  that  must  be  borne, 
not  only  by  the  ordinary  shareholders,  but  also  by  the  preference 
shareholders." 

Then,  that  being  the  general  law,  the  question  arises,  what 
is  the  contract  between  the  parties  in  the  present  case  ?  That 


(1)  22  Ch.  D.  349,  377. 

(2)  31  Ch.  D.  261. 

(3)  Ibid.  270. 


(4)  4  D.  J.  &  S.  672. 

(5)  34  Ch.  D.  287. 

(6)  Ibid.  299. 
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contract  is  contained,  in  my  opinion,  in  clauses  41  to  43  of  the 
articles,  clause  43  being  the  most  material.  It  is  there  said  that 
"  any  capital  raised  by  the  creation  of  new  shares  shall  be  con- 
sidered as  part  of  the  original  capital,  and  subject  to  the  same 
provisions  as  if  it  had  been  part  of  the  original  capital,  except 
that  it  shall  be  lawful  for  the  company  in  general  meeting,  by 
special  resolution,  to  direct  that  the  new  shares  shall  have  such 
priority  in  respect  of  dividends,  as  it  shall  seem  expedient." 
There  is  an  express  power  given  to  create  priority  in  respect  of 
dividends,  but  no  power  is  given  to  create  priority  in  respect  of 
capital.  In  my  opinion,  the  company  had  no  power  to  do  what 
it  is  said  they  ought  to  have  done  here,  namely,  to  throw  the 
reduction  upon  the  shares  other  than  the  preference  shares,  to 
the  relief  of  the  preference  shares. 

The  argument  in  opposition  to  the  petition  was  founded  upon 
two  things.  First,  it  was  said  that  in  this  case  there  was  no  power 
to  reduce  the  preference  shares  ;  and  next,  that,  if  there  was  such 
a  power,  it  was  a  case  in  which,  under  sect.  11  of  the  Act,  the 
Court,  having  a  discretion  in  the  matter,  ought  to  decline  to 
sanction  the  reduction.  Sect.  11  says  that  the  Court  may  make 
an  order  confirming  the  reduction  on  such  terms  and  subject  to 
such  conditions  as  it  deems  fit."  To  deal  first  with  the  question 
whether  there  is  power  to  reduce  the  preference  shares  or  not, 
there  is  a  preliminary  matter  which  is  not  unimportant.  It  has 
been  doubted,  and  may  still  be  doubtful,  whether  a  company  can 
contract  itself  out  of  the  power  to  reduce  its  capital  which  is  con- 
ferred upon  it  by  the  Act  and  the  articles.  In  Walker  v.  London 
Tramways  Company  (1)  Sir  G.  Jessel,  M.K.,  held  that  a  company 
could  not  contract  itself  out  of  sect.  50  of  the  Companies  Act, 
1862.  But  in  the  present  case  the  law  seems  to  me  to  be  laid 
down,  ready  to  hand,  in  Bannatyne  v.  Direct  Spanish  Telegraph  Com- 
jpany  (2).  That  is  a  decision  of  the  Court  of  Appeal  which  goes 
to  the  root  of  the  matter,  and  must  goverrt  the  present  case, 
unless  there  are  any  reasons  which  make  that  case  distinguish- 
able from  the  present.  The  first  distinction  which  is  suggested 
is  this,  that  in  that  case  the  percentage  payable  to  the  share- 
holders was  payable  upon  reducible  shares,  that  is  to  say,  when 
(1)  12  Ch.  D.  705.  (2)  34  Ch.  D.  287. 
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the  preference  shares  were  issued  it  was  already  part  of  the  con- 
stitution of  the  company  as  contained  in  the  articles  that  the 
shares  might  be  reduced,  and,  therefore,  if  a  man  contracted  to 
take  shares,  he  took  them  with  the  knowledge  that  at  that  time, 
as  the  regulations  of  the  company  stood,  they  were  capable  of 
reduction,  and  it  is  said  that  the  present  case  is  different,  because 
at  the  times  at  which  both  sets  of  preference  shares  were  issued 
the  company  had  no  power  to  reduce  the  capital.  It  is  quite 
true  that  at  that  time  no  such  power  was  contained  in  the  articles, 
and,  until  the  articles  were  amended,  the  reduction  could  not 
have  taken  place.  But  power  had  already  been  given  by  the 
Act  to  the  company  to  reduce  its  capital,  if  the  articles  provided 
for  it,  and,  therefore,  in  my  opinion,  the  persons  who  took  the 
preference  shares  agreed  to  take  shares  in  a  company  which,  by 
the  Act,  were  reducible,  if  the  company  in  general  meeting 
should  pass  special  resolutions  authorizing  a  reduction,  and  should 
amend  their  articles  accordingly. 

The  judgments  of  all  the  Lords  Justices  in  Bannatynes  Case  (1) 
were  relied  upon,  because  the  judgment  of  each  learned  Judge 
contained  passages  referring  to  the  fact  that,  at  the  time  at  which 
the  preference  shares  in  that  case  were  created,  the  articles  did 
contain  a  power  to  reduce  the  capital.  But  I  do  not  find  that 
any  of  the  Lords  Justices  based  his  judgment  precisely  upon  that 
ground,  or  suggested  that  the  law  would  have  been  otherwise  if 
the  articles  had  not  contained  such  a  power,  and  Lord  Justice 
Cotton  certainly  used  language  which  is  inconsistent  with  that 
view.  He  said  (2)  :  "  In  my  opinion  they  "  {i.e.  the  preference 
shareholders)  "  ought  also  to  be  considered  as  knowing  and 
taking  into  consideration  the  provisions  of  the  Act  of  1867, 
which  provided  that  a  company  limited  by  shares  might  by 
special  resolution  so  far  modify  the  conditions  contained  in  their 
memorandum  of  association,  if  authorized  so  to  do  by  its  regula- 
tions, as  originally  framed  or  as  altered  by  special  resolution,  as 
to  reduce  its  capital.  That  is  in  general  terms,  which  would 
apply  not  only  to  original  non-preferential  capital,  but  to  any 
preferential  capital."  There  is  another  case  which  seems  to  me 
2.  strong  authority  upon  the  subject,  I  mean  Domans  Case  (3), 

(1)  34  Ch.  D.  287.  (2)  34  Ch.  D.  301.  (3)  3  Ch.  D.  21. 
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NOETH,  J.  tlie  decision  being  that  of  Lord  Cairns  and  Lords  Justices  James 
1888       and  Baggallay.    There  the  question  was,  what  was  the  effect  of 
jn  re      an  alteration  of  the  deed  of  settlement  of  an  insurance  company 
itaiATiTE   ^po^        position  of  policy-holders  who  had  taken  out  their 
^Steel^    policies  before  the  laws  and  regulations  of  the  company  were 
  altered  so  as  to  give  power  to  amalgamate  with  another  com- 
pany.   In  the  course  of  the  argument  it  was  said  by  the  counsel 
for  the  liquidator  (1) :  "  Then  the  amalgamation  is  void  as  ultra 
vires.    By  the  original  deed  there  was  no  power  to  amalgamate, 
and  the  only  power  is  that  alleged  to  be  created  by  laws  and 
regulations  made  in  1848.    But  laws  and  regulations  cannot 
extend  to  destroy  the  company,  and  at  all  events  cannot  prevail 
against  policy-holders  whose  policies  are  earlier  than  the  laws 
and  regulations.    After  a  policy  or  an  annuity  was  granted  the 
company  could  not  make  any  new  laws  which  affected  it." 
During  the  argument  Lord  Cairns  said  :  "  In  many  cases  a  com- 
pany which  had  originally  no  power  to  dissolve  or  amalgamate 
has  held  meetings  and  acquired  that  power.    A  policy-holder 
cannot  upset  such  proceedings  if  they  were  taken  in  good  faith." 
Then,  in  the  course  of  his  judgment,  after  deciding  the  case  upon 
another  point,  he  said  (2) :  "  I  have  assumed  in  what  I  have  said 
that  the  transaction  of  amalgam^^tion  was  ultra  vires,  and  perhaps 
it  is  not  necessary  to  do  more  th^  assume  that;  but  I  doubt  very 
much  whether  it  was  ultra  vires.    I  am  inclined  to  agree  with 
what  appears  to  have  been  the  impression  of  Lord  Wesibury,  that 
it  was  intra  vires.    It  is,  no  doubt,  a  very  strong  thing,  after 
policies  have  been  effected  with  a  company,  that  that  company 
should  obtain  power  to  transfer  its  business  and  assets  to  another 
company.    But,  at  the  same  time,  if  policy-holders  will  enter 
into  dealings  with  a  company  whose  contracts  may  be  said  to  be 
subject  to  the  provisions  of  the  deed  of  settlement  of  the  com- 
pany, and  if  the  deed  of  settlement  of  .the  company,  in  the  most 
general  terms,  authorizes  a  number  of  general  meetings  to  make 
alterations  in  the  constitution  of  the  company,  and  new  laws  and 
regulations  for  the  company,  then  so  long  as  those  laws  and 
regulations  are  made  in  good  faith — because  the  cases  which 
have  been  suggested,  such  as  absolving  of  the  company  from  all 
(1)  3  Ch.  D.  23.  (2)  3  Ch.  D.  2(?. 
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liability,  would  not  be  in  good  faith — I  doubt  very  much  whether 
the  policy-holders,  entering  into  the  contracts  they  have  entered 
into,  are  not  bound  by  the  alterations  and  by  the  new  laws  and 
regulations."  And  Lord  Justice  James  and  Lord  Justice  Bag- 
gallay  concurred  in  that  view.  It  may,  no  doubt,  be  said  that 
that  expression  of  opinion  was  not  necessary  for  the  decision  of 
the  case,  but,  when  the  point  was  raised  and  argued  and  dealt 
with  in  the  judgment,  and  by  Judges  of  such  eminence — and 
when  their  view  is  fortified  by  the  opinion  of  Lord  Wesibury  in  a 
a  case  which,  though  it  is  not  binding  on  me,  still  shews  what 
his  opinion  was — it  seems  to  me  a  very  strong  confirmation  of 
my  own  view,  that  the  fact  that  the  power  to  reduce  capital  was 
only  introduced  into  the  articles  after  the  shares  had  been  issued 
does  not  make  any  distinction  between  the  present  case  and 
Bannatynes  Case  (1).  If  the  law  was  such  as  to  a  policy-holder, 
who  is  not  a  member  of  the  company,  a  fortiori  it  must  apply  to  a 
person  who  by  his  contract  has  become  a  member  of  the  com- 
pany, subject  to  its  existing  laws  and  regulations,  and  to  any 
substituted  laws  and  regulations  which  may  be  made  from  time  to 
time  in  the  manner  required  by  the  constitution  of  the  company 
of  which  he  is  a  member. 

Then  another  distinction  is  suggested  between  Bannatynes 
Case  and  the  present  case.  It  is  said  that  there  the  terms  of 
the  contract  were  different  from  those  of  the  contract  in  the 
present  case,  and,  of  course,  if  that  were  so,  that  case  might 
possibly  not  be  an  authority.  In  Bannatynes  Case  the  memoran- 
dum was  like  the  present  memorandum  ;  and  the  nominal  capital 
was  divided  into  £10  shares.  Then  the  articles  provided  that 
the  directors  might,  with  the  previous  sanction  of  a  special  reso- 
lution of  the  company,  increase  its  capital  by  the  issue  of  new 
shares,  to  such  an  amount,  with  such  preferential  rights  to  divi- 
dend, and  such  priority  in  the  distribution  of  assets,  or  subject  to 
such  postponement  of  dividends  or  in  the  distribution  of  assets, 
as  should  in  such  special  resolution  be  provided.  Then  it  was 
also  provided  that  "  All  capital  raised  by  the  creation  of  new 
shares  shall  be  considered  as  part  of  the  original  capital,  and 
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NOETH,  J.  shall  be  subject  to  the  same  provisions  in  all  respects  as  if  it  had 
1888  been  part  of  the  original  capital,  except  so  far  as  these  articles 
or  the  resolutions  authorizing  the  raising  thereof  may  otherwise 
direct."  Then  the  resolution  actually  passed,  constituting  the 
contract  under  which  the  shares  were  taken,  was  this :  "  That 
such  new  shares  shall  be  entitled  to  a  fixed  preferential  dividend 
of  £10  per  cent,  per  annum."  Lord  Justice  Cotton  (1)  put  this 
construction  on  that  contract.  He  said  :  "  It  was  practically  not 
contended,  and  in  my  opinion  it  could  not  be  successfully  con- 
tended, that  the  second  resolution,  providing  that  there  shall  be 
an  issue  of  new  shares  of  £10  each,  contained  any  contract  which 
would  be  broken  by  applying  under  the  Act  to  reduce  the  shares, 
ordinary  and  preferential,  from  £10  shares  to  £5  shares.  Is  there 
any  contract  in  the  third  resolution  as  to  dividend  which  prevents 
this  being  done,  so  as  to  reduce  the  dividend  which  will  be  paid 
to  the  preference  shareholders  to  10  per  cent,  on  what  will  then 
be  the  amount  of  their  shares  ?  '  Such  new  shares  shall  be 
entitled  to  a  fixed  preferential  dividend  of  10  per  cent,  per 
annum.'  It  is  very  true  that  10  per  cent,  on  what  was  actually 
paid  on  the  shares  was  £1  per  share,  but  in  my  opinion  the 
bargain  was  not  for  £1  per  share,  so  as  to  make  an  annuity  of 
£6000  in  respect  of  the  whole  of  the  preference  shares,  but  for 
£10  per  cent,  on  the  amount  of,  the  shares,  and  if  by  any  means 
the  amount  of  the  shares  is  reduced  from  £10  to  £5  —which  will 
be  the  result  if  these  resolutions  for  the  reduction  of  capital 
are  carried  into  effect — then  the  bargain,  in  my  opinion,  will  be 
performed  by  giving  the  holders  of  those  preference  shares  10  per 
cent,  on  the  then  amount  of  their  capital  in  the  company." 
Then  Lord  Justice  Fry  said  (2) :  "  The  right  is  a  right  to  a  fixed 
preferential  dividend  of  10  per  cent,  per  annum.  But  on  what? 
Obviously,  it  seems  to  me,  on  the  amount  of  the  shares,  those 
shares  being,  as  I  have  already  stated,  according  to  my  view  of 
the  true  construction  of  the  instruments,  subject  to  the  power  of 
reduction."  Therefore,  it  was  held  to  be  10  per  cent,  on  the 
amount  of  the  shares,  those  shares  being  subject  to  reduction ; 
that  was  the  meaning  of  the  resolution  passed  in  that  case.  Now, 


(1)  34  Ch.  D.  301. 


(2)  34  Ch.  D.  305. 
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in  the  present  case,  to  take  the  first  preference  shares,  the  reso- 
lution is,  "  That  the  directors  are  authorized  to  issue  preference 
shares  to  the  amount  of  £37,700,  bearing  interest  at  8  per  cent, 
per  annum  in  perpetuity."  Eight  per  cent,  on  what  ?  Eight 
per  cent,  on  the  amount  of  the  shares.  That  seems  to  me  the 
natural  meaning  of  the  words,  independently  of  the  construction 
which  has  been  put  upon  words  which  I  cannot  distinguish  from 
those  words  in  Bannatyne  s  Case  (1),  which  decided  that  the  mean- 
ing was  that  the  dividend  was  to  be  paid  on  the  amount  of  the 
shares  subject  to  reduction,  and,  in  my  opinion,  the  meaning  of 
the  resolution  which  I  have  to  construe  is  the  same. 

The  resolution  under  which  the  second  preference  shares  were 
issued  was  somewhat  different  in  its  terms.  There  was  to  be  an 
issue  of  50,000  preference  shares  of  £10  each,  entitling  the 
holders  to  a  fixed  dividend  at  the  rate  of  6  per  cent,  per  annum 
"  on  the  amount  for  the  time  being  paid  up  in  respect  of  such 
shares."  The  argument  upon  that  is  this :  these  second  prefer- 
ence shares  have  £10  per  share  paid  up,  therefore  they  are  to 
have  a  dividend  of  6  per  cent,  upon  the  £10  which  is  paid  up, 
notwithstanding  that  the  amount  of  the  shares  is  reduced  to  less 
than  £10.  In  my  opinion  that  is  not  the  meaning  of  the  resolu- 
tion. The  6  per  cent,  might  have  been  made  payable,  either 
upon  the  nominal  amount  of  the  shares,  or  upon  the  amount  for 
the  time  being  actually  paid  up  upon  them,  and  it  is  for  the 
purpose  of  limiting  it  to  the  latter  amount  that  the  resolution 
was  expressed  in  these  terms,  and,  in  my  opinion,  the  meaning 
is  that  the  holders  are  to  be  entitled  to  a  fixed  dividend,  at  the 
rate  of  6  per  cent,  per  annum,  upon  such  an  amount  less  than  the 
nominal  amount  as  is  for  the  time  being  paid  up  upon  the  shares, 
and  upon  the  nominal  amount  when  they  are  fully  paid  up,  that 
is,  when  the  amount  paid  up  and  the  nominal  amount  are  the 
same.  The  object  of  introducing  the  words  "  the  amount  for  the 
time  being  actually  paid  up  "  was,  to  prevent  the  payment  of  a 
dividend  on  the  margin  between  the  amount  actually  paid  up  on 
a  share  and  the  fall  amount  which  might  be  called  up.  These 
two  resolutions,  therefore,  do  not,  in  my  opinion,  differ  in  any 

(1)  3i  Ch.  D.  287. 
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NORTH,  J.  material  respect  from  the  resolution  passed  in  Bannatyne's  Case  (1), 
1888       and  the  decision  in  that  case  is,  in  my  view,  one  which  I  ought 
to  follow  now. 

Then  it  was  said  that,  even  if  there  is  power  to  make  the 
proposed  reduction,  still  the  Court  ought  not,  in  its  discretion, 
to  give  the  sanction  which  is  necessary  in  order  that  the  resolu- 
tion may  be  effectual.  That  a  certain  amount  of  discretion  is 
given  to  the  Court  by  sect.  11  is,  I  think,  clear  from  the  words, 
but  I  do  not  find  that  any  authority  has  laid  down  very  plainly 
in  what  way  that  discretion  is  to  be  exercised.  In  my  opinion 
the  section  does  not  give  the  Judge  any  right  to  form  his  own 
opinion,  and  to  say  what  ought  to  be  done,  independently  of 
matters  which  ought  to  guide  him  judicially.  Then  what  is  to 
be  the  judicial  guide  in  such  a  case  ?  I  think  the  Judge  is 
bound  to  see  that  no  injustice  is  done  to  the  shareholders,  and 
that  the  proposed  reduction  is  fair.  If,  for  instance,  I  found  that 
an  attempt  was  being  made  to  reduce  all  the  shares  alike,  when, 
by  reason  of  some  contract,  the  preference  shares  ought  not 
to  be  reduced  at  all,  it  is  clear  that  under  such  circumstances  I 
should  have  a  right  to  refuse  to  sanction  the  resolution.  But,  in 
the  absence  of  anything  unfair  and  inequitable,  I  do  not  think 
that  I  have  any  discretion  to,  exercise.  In  In  re  Direct  Spanish 
Telegraph  Company  (2)  Mr.  Justice  Kay,  upon  an  application  to 
sanction  the  proposed  reduction,  said  (3)  :  "  Upon  consideration, 
I  do  not  think  that  the  proposed  reduction  in  this  case  will  be 
unjust  as  between  the  shareholders."  That  seems  to  me  to  be 
the  thing  which  I  must  take  into  consideration  in  determining 
whether  I  shall  sanction  this  proposed  reduction.  It  was  said 
that  it  would  be  unjust  that  the  preference  shareholders,  who  can- 
not share  in  any  increase  of  profit,  if  the  company  is  very  success- 
ful, should  have  to  share  in  the  loss  in  case  it  is  not  successful. 
But  I  do  not  think  the  Act  makes  any  such  distinction,  and  the 
non-sharing  in  profits  and  the  sharing  in  lo§s  are  in  principle 
exactly  alike.  The  preference  shareholders  bargained  that  they 
would  not  share  in  increased  profits,  and  the  corresponding 


(1)  34  Cli.  D.  287. 


(3)  34  Ch.  D.  312. 
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bargain  is  that  they  shall  not  receive  less  in  case  the  profits  of 
the  company  diminish.  If  the  profits  diminish  they  will  still 
receive  their  8  per  cent,  or  6  per  cent.,  as  the  case  may  be,  even 
if  there  is  not  enough  to  pay  a  penny  to  the  ordinary  shareholders, 
and,  if  there  is  not  enough  in  any  one  year  to  pay  the  preference 
shareholders  in  full,  the  profits  of  subsequent  years  are  to  be 
devoted  towards  doing  so,  before  the  ordinary  shareholders  can 
receive  anything.  Therefore,  I  do  not  think  there  is  anything 
unfair  in  what  is  proposed. 

Again,  it  is  said  to  be  unfair  that  the  preference  shareholders 
should  be  affected  by  the  passing  of  resolutions  by  the  votes  of 
ordinary  members  of  the  company,  the  preference  shareholders 
themselves  being  excluded  by  contract  from  any  power  of  voting. 
I  think  the  answer  is,  that  it  is  by  contract  that  they  are  excluded 
— it  is  part  of  the  bargain  with  them.  They  were  content  to  take 
their  shares  subject  to  the  regulations  of  the  company,  although 
they  knew  that  those  regulations  might  be  altered  by  the  votes 
of  persons  whose  votes  they  could  not  influence — at  any  rate 
directly — by  taking  part  in  the  voting  themselves.  I  do  not, 
therefore,  see  that  what  is  proposed  is  in  any  way  inequitable  or 
unjust,  and  my  view  is  confirmed  by  this  fact,  that  a  very  large 
majority  of  the  preference  shareholders  themselves  are  of  the  same 
opinion.  As  regards  the  first  preference  shareholders,  of  whom 
Mr.  Carhutt  is  not  one,  the  opponents  are  one  third  of  the  whole. 
As  regards  the  second  preference  shareholders,  the  opponents 
represent  only  £34,000  out  of  £500,000,  and,  although  many 
do  not  take  any  part  in  the  matter,  yet  it  appears  that  out  of  the 
£500,000,  £350,000  in  round  numbers  are  in  favour  of  the  reduc- 
tion. The  resolution  of  the  shareholders  does  not  in  any  way 
bind  me,  but  I  am  glad  to  find  that  the  view  which  I  have  arrived 
at  upon  independent  grounds  is  so  strongly  confirmed  by  the 
action  of  the  shareholders  themselves. 

Under  these  circumstances  I  have  come  to  the  conclusion  that 
no  ground  has  been  shewn  for  the  opposition,  and,  therefore,  I 
must  sanction  the  proposed  reduction. 

I  should  add  that  the  form  of  minute  suggested  in  the  petition 
is  not  quite  right.  It  ought,  in  accordance  with  the  form  which 
is,  I  think,  now  always  adopted,  to  shew,  not  only  what  the  amount 
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NOBTH,  J.  of  the  capital  as  reduced  will  be,  but  also  the  amount  from  which 
1888       it  is  reduced. 


In  re 
Bareow 
h-sematite 

Steel 
Company. 


Farwell : — The  petition  asks  that  the  use  of  the  words  "  and 
reduced  "  as  part  of  the  name  of  the  company  may  be  dispensed 
with  altogether.    What  will  your  Lordship  do  about  that  ? 


NoETH,  J. : — I  think  those  words  must  be  used  for  a  month. 


Solicitors  for  Company :  Currey,  Holland  &  Currey. 
Solicitors  for  Opposing  Shareholders  :  Beale  &  Co. 

W.  L.  C. 
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LOUND  V.  GRIMWADE.  stirling,j. 

[1886.    L.  277.] 

Feh.  28,  29 ; 

Contract — Bond — Consideration  partly  illegal — TJireats  of  Criminal  Proceed-     March  1 ; 
ings — Contract  tending  to  affect  the  course  of  Criminal  Proceedings. 

A.  gave  B.  a  bond  to  secure  £3000,  the  consideration  for  which  was  that 
A.  should  be  free  from  any  legal  proceedings  or  other  consequences  for 
having  introduced  B.  to  X.,  through  whom  B.  had  lost  money ;  and  A. 
also  gave  B.  a  mortgage  as  a  collateral  security  for  the  bond. 

A.  afterwards  brought  an  action  against  B.  to  set  aside  these  securities, 
alleging  that  he  had  executed  them  under  duress  from  threats  of  criminal 
proceedings,  and  that  the  true  consideration  for  them  was  an  illegal  one, 
i.e.,  the  abandonment  of  such  criminal  proceedings.  B.  denied  the  threat 
of  criminal  proceedings,  and  contended  that  the  consideration  was  the 
compromise  of  a  civil  liability. 

The  evidence  shewed  that  the  securities  were  not  executed  under  threats 
of  criminal  proceedings  or  under  undue  pressure,  but  that  the  considera- 
tion for  them  included  stipulations  that  certain  criminal  proceedings 
pending  against  X.  should  be  conducted  in  such  a  way  either  that  A.^s 
name  should  not  be  mentioned,  or  that  if  mentioned  A.  should  be  exone- 
rated from  all  blame  in  connection  with  the  transaction  : — 

Held,  that  the  consideration  was  partly  illegal,  as  containing  stipulations 
with  reference  to  the  conduct  of  the  pending  criminal  proceedings,  by 
which  the  course  of  such  proceedings  might  have  been  affected;  and 
therefore  that  the  bond  and  mortgage  were  obtained  without  good  and 
sufficient  consideration. 

This  was  an  action  by  John  Adams  Lound  against  William 
Lott  Grimivade,  in  order  to  set  aside,  as  obtained  without  suffi- 
cient consideration  and  by  duress,  an  indenture  of  mortgage  to 
secure  £3000,  dated  the  13th  of  October,  1881,  and  made  between 
the  Plaintiff  of  the  one  part  and  William  Lush  HiscocJc  of  the 
other  part,  and  also  a  bond  to  secure  £3000  of  even  date,  and 
made  between  the  same  parties. 

Hiscoch  had  since  the  date  of  the  mortgage  and  bond  become 
bankrupt,  and  Grimivade  was  his  trustee  in  bankruptcy. 

The  bond  was  in  form  an  ordinary  bond  in  the  penal  sum  of 
£6000,  and  was  conditioned  as  follows : 

"  Now  the  condition  of  the  above- written  bond  or  obligation  is 
such  that  if  the  above-bounden  /.  xi.  Lound,  his  heirs,  executors. 
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STIRLING, J.  or  administrators,  shall  pay  unto  the  said  W.  L.  HiscocJc,  his  execu- 
1888  tors,  administrators,  or  assigns,  the  sum  of  £3000  on  the  8th  day 
LouND     of  J anuary  next  (the  consideration  for  such  sum  of  £3000  being 

Grimwade  ^^^^       ^^^^  ^'  ^'  -^^^^^  is     ^®  f^®®  ^^cl  clear  from  any  legal 

  proceedings  or  other  consequences  for  having  introduced  the  said 

W.  L.  Hiscoch  to  one  Thomas  Brough  Cameron,  through  whom  the 
said  W.  L  HiscocJc  has  lost  various  sums  of  money),  then  the 
above-written  bond  or  obligation  shall  be  void;  otherwise  the 
same  shall  remain  in  full  force  and  virtue." 

The  indenture  of  mortgage  recited  that  Lound,  the  mortgagor, 
might  thereafter  upon  the  death  of  his  father  become  entitled 
to  certain  sums  of  money,  pecuniary  legacies,  and  otherwise, 
and  was  desirous  of  charging  such  contingent  interests  with  the 
sums  of  money  necessary  for  securing  payment  of  the  bond  there- 
inafter mentioned,  and  that  the  mortgagor  was  indebted  to  Hiscoch, 
the  mortgagee,  in  £3000,  for  which  he  had  already  given  his 
bond  of  even  date,  and  for  the  purpose  of  collaterally  securing  the 
bond  had  agreed  to  enter  into  the  present  security ;  and  Lound 
thereby  covenanted  if  he  survived  his  father  to  pay  Hiscoch  within 
six  months  after  his  father^s  death  £3000  and  interest  at  6  per 
cent.,  and  charged  all  the  interest  to  which  he  might  become 
beneficially  entitled  under  his  father's  will  with  the  payment  of 
that  sum  and  interest. 

At  the  date  of  these  documents  Lound' s  father  was  living,  and 
had  not  made  his  will. 

On  ihe  17th  of  August,  1882,  Hiscoch  was  adjudicated  a  bank- 
rupt, and  in  September  following  the  Defendant  was  appointed 
trustee  in  the  bankruptcy. 

The  Plaintiff's  father  died  on  the  3rd  of  October,  1884,  having 
by  his  will  made  certain  bequests  in  favour  of  the  Plaintiff.  The 
Plaintiff  had^  however,  heavily  incumbered  his  expectations 
under  the  will,  and  this  action  was  in  fact  prosecuted  on  behalf 
of  his  incumbrancers. 

On  the  8th  of  March,  1886,  an  order  was  made  by  Mr.  Justice 
Kay  in  the  following  terms  :  "  Whereas  the  Plaintiff  Jolm  Adams 
Lound  affirms  and  the  Defendant  William  Lott  Grimwade  denies 
that  the  bond  and  indenture  both  dated  the  13th  of  October, 
1881,  in  the  indorsement  of  the  writ  mentioned,  were  obtained  by 


VOL.  XXXIX.] 


CHANCEEY  DIVISION. 


607 


V. 

Gkimwade. 


the  bankrupt  PF.  L.  Hiscoch  from  the  Plaintiff  John  Adams  Lound  STIIILING,J. 
without  good  and  sufficient  consideration  and  by  duress,  and  the  1888 
Judge,  considering  it  desirable  that  such  issue  should  be  tried  by  lound 
the  Judge,  It  is  ordered  that  the  same  be  tried  accordingly  by 
the  Judge  and  be  set  down  among  the  actions  for  trial  with 
witnesses." 

This  issue  was  now  tried  by  Mr.  Justice  Stirling,  and  the  evi- 
dence as  to  the  circumstances  under  which  the  bond  and  mortgage 
were  given  was  to  the  following  effect : — 

The  Plaintiff's  father  was  an  auctioneer  and  public-house 
broker,  who  formerly  carried  on  business  at  60,  Chancery  Lane, 
The  Plaintiff,  at  the  time  of  the  transactions  in  question  in  this 
action,  was  in  practice  as  a  solicitor,  his  business  being  mainly 
derived  from  his  father.  About  April,  1881,  he  became  ac- 
quainted with  one  Thomas  Brough  Cameron^  who  then  carried  on, 
or  professed  to  carry  on,  business  as  a  wine  merchant ;  and  about, 
or  shortly  before,  the  same  time  he  also  made  the  acquaintance 
of  William  Lush  Hiscoch,  who  had  some  time  previously  come 
into  a  fortune  of  about  £13,000,  and  was  in  possession  of  con- 
siderable sums  of  money  which  he  was  desirous  of  putting  out  at 
high  rates  of  interest.  Through  the  intervention  of  the  Plaintiff, 
Cameron  and  Hiscoch  became  acquainted  ;  and  between  April  and 
August,  1881,  Hiscoch  made  a  series  of  advances,  to  the  amount,  as 
he  stated  of  £7,500  in  all,  to  Cameron,  on  the  security  of  brandy 
warrants.  It  was  asserted  by  Hiscoch  (but  denied  by  the  Plain- 
tiff) that  the  Plaintiff  acted  as  his  solicitor,  and  advised  him  that 
he  might  safely  enter  on  these  transactions,  and  that  he  was  in 
fact  cognisant  of  a  large  proportion  of  them.  About  the  end  of 
August,  1881,  it  was  discovered  by  a  Mr.  Addison,  an  accountant 
and  friend  both  of  the  Plaintiff  and  Hiscoch,  that  the  spirits  on 
which  these  advances  had  been  made  were,  instead  of  being  worth 
6s.  6cZ.  per  gallon,  as  had  been  represented  by  Cameron,  worth 
only  about  Is.  Qd.,  and  consequently  that  the  warrants  formed  a 
totally  insufficient  security  for  the  sums  advanced  upon  them. 
Upon  this  discovery  being  made  criminal  proceedings  were  com- 
menced against  Cameron ;  and  on  the  6th  and  7th  of  October, 
1881,  he  appeared  at  the  Mansion  House  to  answer  a  criminal 
charge.     Upon  this  occasion  Hiscoch  was  examined,  and  the 
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STIRLING.J.  Plaintiff  was  in  attendance  at  the  request  of  Hiscoclis  solicitors. 
1888       In  the  course  of  HiscocFs  examination  the  presiding  magistrate 
LouND     inquired  how  he  became  acquainted  with  Cameron y  to  which  he 
Grimwade   ^'^pli®^         Lound  had  introduced  him.    Thereupon  the  prose- 

  cuting  counsel  remarked  that  other  parties  were  implicated  in 

the  fraud.  In  the  result,  on  the  7th  of  October,  1881,  Cameron 
was  committed  for  trial.  It  was  stated  by  the  Plaintiff  that  at 
the  close  of  the  proceedings  he  asked  Iliscoch  who  the  other 
parties  implicated  were,  and  that  he  replied,  "  You  are  one  of 
them."    This  was  not  admitted  by  Hiscoch. 

On  the  12th  of  October  there  was  an  interview  between  the 
Plaintiff  and  Hiscoch  at  the  Inns  of  Court  Hotel,  which  took  place 
in  consequence  of  two  urgent  notes  addressed  to  him  by  Hiscoch 
on  the  same  day. 

There  was  a  conflict  of  evidence  as  to  what  took  place  at  this 
interview.  According  to  the  Plaintiff,  Hiscoch  said,  he  the  Plain- 
tiff, had  to  sign  a  bond  for  £3000  or  else  he  would  be  included 
in  the  prosecution.  According  to  Hiscoch  he  simply  reproached 
the  Plaintiff  with  his  losses,  and  asked  him  what  he  was  going 
to  do,  to  which  the  Plaintiff  i:eplied  that  he  would  do  his  best  to 
make  reparation. 

Hiscoch,  however,  admitted  on  cross-examination  that  he  men- 
tioned to  the  Plaintiff  at  this  'interview  that  his  aunt  and  some 
of  his  relations  said  that  the  Plaintiff  ought  to  be  in  the  dock  as 
well  as  Cameron,  and  that  in  answer  the  Plaintiff  said  that  at  his 
father's  death,  if  he  could  not  get  it  before,  he  would  make  up  the 
loss  to  him,  or  a  part  of  it. 

The  bond  and  deed  were  not  executed  on  that  occasion,  and 
the  Plaintiff  said  in  his  examination  in  chief  that  he  intended  to 
investigate  the  matter  before  he  signed  anything. 

On  the  13th  of  October  the  Plaintiff  and  Hiscoch  met  at  the 
office  of  Addison,  the  accountant,  and  the  bond  and  mortgage 
were  there  executed.  ^  * 

The  Plaintiff,  Hiscoch,  and  Addison  were  all  examined  and 
cross-examined  at  considerable  length  as  to  the  circumstances 
attending  the  execution.  The  effect  of  their  evidence  was  shortly 
as  follows  : — The  Plaintiff  stated  that  Hiscoch  said  he  must  compel 
him  to  sign  the  bond,  as  his  aunt,  from  whom  he  had  expecta- 
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tions,  was  forcing  liim,  Hiscoch,  to  do  so,  and  tliat  if  he,  the  STIRLING, J 
Plaintiff,  did  not  sign  he  should  be  put  in  the  dock  with  Cameron.  1888 
The  Plaintiff  also  stated  that  he  knew  that  HiscocWs  case  was  lound 
merely  a  threat,  that  he  wanted  some  money  from  his  father, 
and  knew  that  if  his  name  appeared  in  the  papers  he  would  not 
get  it,  and  that  his  real  object  was  to  keep  his  name  out  of  the 
papers  in  connection  with  a  criminal  charge. 

Addison  said  that  he  prepared  the  bond  and  mortgage  ;  that 
Hiscoch  said  that  if  the  Plaintiff  signed  the  documents  he  would 
not  include  him  in  the  criminal  charge,  and  would  instruct 
counsel  to  withdraw  any  observations  as  to  the  Plaintiff's  cha- 
racter ;  that  he  (^Addison)  advised  the  Plaintiff  to  sign  them  as 
a  matter  of  expediency  on  account  of  his  father,  with  whom  he 
{Addison)  was  at  the  time  negotiating  an  advance  for  the  Plaintiff, 
that  every  one  knew  Hiscoch  had  no  legal  claim  against  the 
Plaintiff  and  not  more  than  a  moral  obligation ;  that  the  bond 
was  to  satisfy  Hiscoch' s  aunt,  and  was  intended  as  a  guarantee  to 
Lound  against  legal  proceedings,  which  the  witness  explained 
to  mean  criminal  proceedings,  for  no  civil  proceedings  were 
suggested,  and  that  he  considered  at  the  time  that  the  deeds, 
though  expedient,  were  worthless. 

Hiscoch  in  the  course  of  his  evidence  in  chief  repeatedly  denied 
having  threatened  the  Plaintiff  with  criminal  proceedings,  and 
stated  that  he  believed  that  he  had,  and  told  the  Plaintiff  that  he 
had,  a  civil  claim  against  him  for  the  introduction  to  a  known 
swindler,  although  he  did  not  charge  him  with  being  a  party  to 
the  fraud,  and  that  what  he  told  the  Plaintiff  was  that  his  rela- 
tions said  he  ought  to  be  in  the  dock. 

The  view  which  was  taken  by  the  Court  as  to  the  result  of  the 
evidence  will  be  found  in  the  judgment. 

On  the  21st  of  October,  1881,  Cameron  was  tried  at  the  Old 
Bailey.  On  that  occasion  the  prosecuting  counsel  made  a  state- 
ment to  the  effect  that  no  imputation  attached  to  the  Plaintiff, 
who  had  acted  perfectly  honestly  in  the  matter. 

As  to  this  Hiscoch  stated  in  cross-examination  that  his  solici- 
tors had  with  his  concurrence  instructed  counsel  to  state  at  the 
Old  Bailey  that  there  was  no  criminal  charge  attaching  to  the 
Plaintiff. 
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STIRLING,J.     W.  Pearson,  Q.C.,  Hastings,  Q.C.,  and  Crawleij,  for  the  Plain- 
1888  tiff:— 


LouND  The  bond  and  mortgage  in  this  case  were  executed  under 
Geimwade.  duress  and  threats  of  criminal  proceedings,  and  the  only  real 
consideration  for  them  was  the  abandonment  of  such  proceedings. 
The  consideration  was  either  wholly,  or  in  part,  at  all  events, 
illegal.  Both  documents  are  accordingly  void  :  Ellis  v.  Barher  (1)  ; 
Fisher  v.  Apollinaris  Company  (2)  ;  Oshaldiston  v.  Simpson  (3) ; 
Cluhb  V.  Eutson  (4) ;  Keir  v.  Leeman  (5)  ;  Davies  v.  London  and 
Provincial  Marine  Insurance  Company  (6)  ;  Seear  v.  Cohen  (7) ; 
Williams  v.  Bailey  (8). 

BucUey,  Q.C.,  and  W.  Donaldson  Baivlins,  for  the  Defendant : — 
HiscocJc  was  a  young  and  inexperienced  person.  Bound  was 
his  solicitor  so  far  as  he  had  one.  The  circumstances  were  such 
as  to  constitute  a  civil  obligation  or  liability  on  Bound's  part 
towards  HiscocJc.  This  being  so,  it  was  not  illegal  to  enforce  the 
civil  obligation  by  the  threat  of  criminal  proceedings,  or  to 
require  security  for,  or  compromise  the  liability  or  the  criminal 
proceedings  :  Flower  v.  Sadler  (9) ;  Ward  v.  Bloyd  (10)  ;  Fisher 
V.  Apollinaris  Company-,  In  re  MaplehacJc  (11);  Ex  parte 
Leslie  (12).  In  Williams  v.  B^yley  the  father  was  himself  under 
no  liability,  and  had  no  consideration  for  agreeing  to  relieve  his 
son  from  liability,  as  is  pointed  out  in  Flower  v.  Sadler.  Here 
Bound,  who  was  HiscocFs  solicitor,  introduced  Cameron  to  him, 
and  was  accordingly  responsible  to  HiscocJc,  or,  at  all  events, 
believed  himself  to  be  so,  and  the  transaction  of  which  these 
documents  formed  part  was  good  as  a  compromise  of  a  disputed 
claim  :  Callisher  v.  BischoffsJieim  (13)  ;  Miles  v.  New  Zealand 
Alford  Estate  Company  (14).  There  was,  however,  in  this  case  no 
agreement  to  abstain  from  prosecution,  and  the  evidence  shews 
that  no  criminal  proceedings  were  in  reality  ever  contemplated  or 

(1)  Law  Kep.  7  Ch.  104.  (8)  Law  Bef..  1  H.  L.  200. 

(2)  Ibid.  10  Ch.  297.  (9)  10  Q.  B.  D.  572. 

(3)  13  Sim.  513.  (10)  6  Man.  ^  O.  785. 

(4)  18  C.  B.  (N.S.)  414.  (11)  4  Ch.  D.  150. 

(5)  9  Q.  B.  371.  (12)  20  Ch.  D.  131. 

(6)  8  Ch.  D.  469,  476.  (13)  Law  Kep.  5  Q.  B.  449. 

(7)  45  L.  T.  (N.S-)  589.  (14)  32  Ch.  D.  266. 
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threatened,  and  that  Lound  never  thought  there  was  any  real  STIRLING, J. 
danger  of  them.    There  was  accordingly  no  duress,  and  Lound  1888 
only  executed  the  documents  as  a  matter  of  expediency,  with  Lounb 
the  view  to  obtaining  money  from  his  father,  and  to  keep  his  g-rui^ade. 
name  out  of  the  newspapers,  which  is  not  an  illegal  consideration. 

Hastings,  in  reply  : — 

There  were  threats  of  criminal  proceedings,  whether  or  not 
there  was  any  real  intention  of  bringing  them.  But  the  Plain- 
tiff gave  no  guarantee  when  he  introduced  HiscocJc  to  Camerony 
and  there  was  no  civil  liability  whatever  on  his  part  towards 
HiscoeJc.    There  could  be  no  compromise  as  there  was  no  claim. 

[He  referred  to  Bracewell  v.  Williams  (1)  and  Waite  v. 
Jones  (2).] 

1888.  May  16.  Stirling,  J.  (after  stating  the  bond,  mortgage, 
and  issue  that  had  been  tried  before  him,  continued : — ] 

It  is  alleged  on  behalf  of  the  Plaintiff  that  the  deed  and  bond 
in  question  were  executed  by  him  under  threats  of  criminal  pro- 
ceedings, and  that  the  real  consideration  was  the  abandonment 
by  Hiscoch  of  such  proceedings.  On  behalf  of  the  Defendant  it 
is  denied  that  any  such  criminal  proceedings  were  ever  threat- 
ened, and  it  is  contended  that  the  consideration  for  the  deed  and 
bond  was  the  compromise  of  a  civil  liability  on  the  part  of  the 
Plaintiff  towards  Hiscoch. 

Both  the  Plaintiff  and  HiscocJc  were  called  as  witnesses  and 
gave  evidence  before  me.  Neither  appeared  to  me  a  very  reliable 
witness ;  and  the  evidence  of  each  seemed  to  be  considerably 
biassed  towards  that  view  of  the  issue  which  he  supported. 

The  following  is  an  outline  of  the  more  material  facts  proved 
and  evidence  given  on  the  trial  of  the  issues  : — [His  Lordship 
then  stated  the  evidence  to  the  effect  set  forth  above,  and  then 
continued : — ] 

Upon  the  whole  evidence  I  have  arrived  at  the  following 
conclusions : — 

1.  The  "  legal  proceedings "  mentioned  in  the  bond  were 
meant  to  include,  and  did  include,  criminal  proceedings. 

(1)  Law  Rep.  2  C.  P.  196.  (2)  1  Ring.  (N.C.)  656. 
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STIRLING,!.     2.  By  the  "  other  consequences  "  mentioned  in  the  bond  were 
1888       meant  the  public  mention  at  the  trial,  or  in  the  newspapers,  or 
LouND     otherwise,  of  the  Plaintiff's  name  in  connection  with  the  criminal 
proceedings  against  Cameron. 

3.  The  consideration  for  the  bond  and  mortgage  included 
promises  on  the  part  of  HiscoeJc  that  no  criminal  proceedings 
should  be  commenced  against  the  Plaintiff,  and  that  the  pending 
criminal  proceedings  against  Cameron  should  be  conducted  in 
such  a  way  that  either  the  Plaintiff's  name  should  not  be 
mentioned,  or  that  if  it  was  mentioned  the  Plaintiff  should  be 
exonerated  from  all  blame  in  connection  with  the  transactions. 

4.  Criminal  proceedings  against  the  Plaintiff  were  not  seriously 
contemplated  by  HiscoeJc  nor  apprehended  by  the  Plaintiff. 

5.  The  bond  and  mortgage  were  not  executed  under  pressure 
of  threats  of  criminal  proceedings  by  HiscoeJc,  nor  under  the 
influence  of  any  undue  pressure  on  his  part,  but  were  executed  by 
the  Plaintiff  under  the  advice  of  Addison,  mainly  to  avoid  his 
name  being  publicly  connected  with  the  fraudulent  dealings  of 
Cameron  and  the  criminal  proceedings  against  him,  but  also  to 
prevent  the  failure  of  pending  negotiations  for  a  loan  from  the 
Plaintiff's  father,  which  might  have  fallen  through  if  the  Plain- 
tiffs name  had  been  mixed  up  jvith  the  pending  proceedings. 

Under  these  circumstances  I  am  of  opinion  that  the  considera- 
tion was  partly  illegal.  It  included,  as  I  think,  not  only  a  stipu- 
lation that  no  criminal  proceedings  should  be  begun  against  the 
Plaintiff ;  but  also  stipulations  as  to  the  conduct  of  the  pending- 
criminal  proceedings  against  Cameron,  by  which  the  course  and 
result  of  those  proceedings  might  have  been  affected.  Now  in 
Egerton  v.  Earl  Brownlow  (1)  Lord  LyndJiurst  says :  "It  is  admitted, 
that  any  contract  or  engagement  having  a  tendency,  however 
slight,  to  affect  the  administration  of  justice,  is  illegal  and  void." 
And  he  accepts  that  as  an  accurate  statement  of  the  law,  though 
he  doubtless  applies  it  to  a  state  of  circumstances  widely  different 
from  those  which  occur  in  the  present  case.  Upon  this  principle 
it  has  been  repeatedly  held  that  agreements  tending  to  affect  the 
course  of  legal  proceedings  are  illegal,  even  although  those  pro- 
ceedings may  not  be  strictly  criminal  in  their  nature.  Thus  an 
(1)  4  H.  L.  C.  1,  163. 
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agreement  to  pay  money  in  consideration  of  the  withdrawal  of  STIRLING,  J. 
opposition  to  the  discharge  of  an  insolvent  has  been  held  to  1888 
be  illegal :  Ecdl  v.  JDijson  (1)  ;  Hills  v.  Mitson  (2).    In  Elliott  y.  Lound 
Bicliardson  (3)  an  agreement  by  a  shareholder  in  a  company  qriji^^de. 

which  was  being  compulsorily  wound  up  that  he  would  endeavour   

to  postpone  the  making  of  a  call  was  held  to  be  illegal  on  the 
ground  that  it  amounted  to  an  interference  with  public  justice  ; 
see  especially  the  judgment  of  Mr.  Justice  Willes  (4)  with  which 
the  other  Judges  (Keating,  J.,  and  M.  Smith,  J.)  agreed.  A  for- 
tiori, must  an  agreement  which  tends  to  interfere  with  the  course 
of  criminal  proceedings  be  illegal. 

As  part  of  the  consideration  is  illegal  it  follows  that  the  whole 
is  bad:  Featherston  v.  Hutchinson  (5)  ;  Waite  v.  Jones  (6)  ;  ShacJcell 
V.  Hosier  (7).  I  find,  therefore,  that  the  bond  and  indenture  of 
the  13th  of  October,  1881,  were  obtained  by  William  Lush  Hiscoch 
from  the  Plaintiff,  John  Adams  Lound,  partly  for  an  illegal  con- 
sideration and  by  reason  thereof  were  obtained  without  good  and 
sufficient  consideration,  but  that  they  were  not  nor  was  either  of 
them  obtained  by  duress. 

Solicitors  :  Arthur  Price ;  G.  Castle. 

(1)  17  Q.  B.  785.  (4)  Law  Rep.  5  C.  P.  748. 

(2)  8  Ex.  751.  (5)  1  Cro.  Eliz.  199. 

(3)  Law  Rep.  5  C.  P.  744.  (6)  1  Ring.  (N.C.)  656,  662. 

(7)  2  Ring.  (N.C.)  634. 

W.  W.  K. 
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In  re  CHINEEY. 
CHINERY  V,  HILL. 

[1887    C.  4183.] 

Will — Construction — Gift  to  a  Class — Substitutionary  Gift  to  Child  of  Member 
of  Class  who  shall  die  in  Testator's  Lifetime — Child  of  Member  who  was 
dead  at  Date  of  Will. 

A  testator  bequeathed  a  residuary  fund  upon  trust  for  the  equal  benefit 
of  bis  sisters,  nephews,  and  nieces,  as  to  the  shares  of  his  nephews  abso- 
lutely, and  as  to  the  shares  of  his  sisters  and  nieces  upon  trust  to  invest 
the  principal  moneys  forming  their  shares,  and  to  pay  the  dividend  to  each 
such  sister  and  niece  for  life  for  her  separate  use,  and  after  the  death  of 
each  sister  to  apply  her  share  for  the  benefit  of  his  said  nieces  equally  upon 
the  trusts  of  their  original  shares,  "  and  after  the  death  of  each  niece  upon 
trust  to  pay  her  share  to  such  of  her  children  as  she  shall  by  will  appoint, 
and  in  default  of  appointment  to  her  children  equally  on  attaining  the  age 
of  twenty-one  years,  and  if  no  such  children  then  on  trust  for  the  survivors 
or  survivor  of  my  said  nieces.  If  any  niece  shall  die  in  my  lifetime  her 
share  shall  be  for  the  benefit  of  her  child  or  children,  but  if  no  such  children 
who  shall  live  to  attain  the  age  of  twenty-one  years,  then  such  share  shall 
be  for  the  benefit  of  my  surviving  nieces  equally,  and  upon  the  same 
trusts  "  :— 

Held,  that  the  child  of  a  niece  who  died  before  the  date  of  the  will  did 
not  take.  ' 

Christopherson  v.  Naylor  (1)  followed. 
In  re  Smith's  Trusts  (2)  not  followed. 

Originating  summons. 

John  Chinery,  by  his  will,  dated  the  21st  of  March,  1885,  gave 
all  his  real  and  leasehold  estates  and  moneys  secured  on  mortgage 
to  trustees,  upon  trust  to  sell  the  real  and  leasehold  estates,  and 
to  call  in  any  moneys  secured  on  mortgage,  and  out  of  the  proceeds 
to  pay  his  debts,  funeral  and  other  expenses,  and  certain  legacies, 
and  also  the  principal  moneys  forming  the  shares  of  his  nephews 
thereinafter  mentioned,  and  after  payment  thereof,  "  upon  trust 
to  apply  the  balance  of  such  proceeds  for  the  equal  benefit  of  my 
sisters,  nephews,  and  nieces,  such  nephews  and  nieces  being  the 
children  of  my  late  brother,  Edward  Chinery,  deceased,  and  of  my 
sisters  Elizabeth  Antoinette  HilUard,  and  Emma  Watts,  and  of  my 

(1)  1  Mer.  320.  (2)  5  Oh.  D.  497,  n. 
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niece,  Emma  Chalmers,  formerly  Helen  HiUiard,  in  manner  fol-  STIIILING,J. 

lowing  :  namely,  as  to  the  shares  of  my  nephews  upon  trust  to  pay  1888 

the  same  to  them  absolutely,  and  as  to  the  shares  to  my  sisters  and 

nieces  upon  trust  to  invest  the  principal  moneys  forming  their  Ohinery. 

shares  "...  (in  manner  therein  specified)  "  and  to  pay  the  -y. 

dividends  unto  each  such  sister  and  niece  for  her  life  for  her  sole 

and  separate  use,  and  after  the  death  of  each  sister  upon  trust  to 

apply  her  share  for  the  benefit  of  my  said  nieces  equally  upon  the 

like  trusts  as  herein  declared  with  respect  to  the  original  shares 

of  such  nieces,  and  after  the  death  of  each  niece  upon  trust  to 

pay  her  share  to  such  of  her  children  as  she  shall  by  will  appoint, 

and  in  default  of  such  appointment  to  her  children  equally  on 

attaining  the  age  of  twenty-one  years,  and  if  no  such  children 

then  in  trust  for  the  survivors  or  survivor  of  my  said  nieces.  If 

any  niece  shall  die  in  my  lifetime  her  share  shall  be  for  the 

benefit  of  her  child  or  children,  but  if  no  such  children  who  shall 

live  to  attain  the  age  of  twenty-one  years,  then  such  share  shall 

be  for  the  benefit  of  my  surviving  nieces  equally,  and  upon  the 

same  trusts."    The  testator  then  made  certain  dispositions  of  his 

personal  estate,  money,  stocks  and  effects,  and  concluded,  "  and  I 

direct  my  said  trustees  to  pay  and  satisfy  out  of  the  proceeds  of 

my  said  real  estate,  leaseholds,  and  mortgage  securities  the  sum 

of  £300  each  for  the  benefit  of  each  of  my  said  nieces  over  and 

above  the  amount  of  her  share  hereinbefore  described  to  be 

applied  for  her  benefit  and  upon  the  same  trusts." 

The  testator  died  on  the  23rd  of  September,  1886,  and  there 
were  living  at  his  death  three  of  his  sisters,  viz.,  Elizabeth  An- 
toinette  Silliard,  Emma  Watts,  and  Anna  Ghinery,  and  several  of 
his  nephews  and  nieces. 

The  testator's  sister,  Elizabeth  Antoinette  Hilliard,  had  a  daughter 
named  Catharine,  who  married  General  Cracroft.  Catharine 
Cracroft  died  on  the  5th  of  July,  1867,  before  the  date  of  the 
testator's  will,  leaving  one  child  her  surviving,  namely,  Walter 
Bernard  Cracroft,  who  had  attained  twenty-one  and  was  still 
living. 

This  was  an  originating  summons  taken  out  by  Anna  Chinenj, 
to  determine  (inter  alia)  the  question  whether  Walter  Bernard 
Cracroft  was  entitled  to  any  and  what  share  under  the  will. 
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STIRLING,J.     Haldane,  in  support  ol  the  summons  : — 

}^  This  is  not  an  independent  gift,  but  a  substitutional  gift  under 

In  re      which  no  child  of  a  niece  can  take  unless  his  or  her  parent  was 
Chinery'    liviiig        capable  of  taking  at  the  date  of  the  will ;  and  the  case 
is  governed  by  Christoplierson  v.  Naylor  (1),  and  does  not  fall 
within  Loving  v.  Thomas  (2). 

In  Hotehhiss's  Trusts  (3)  Christojoherson  v.  Naylor  was  treated  as 
a  binding  authority  and  followed,  notwithstanding  that  it  was 
disapproved  of  by  Malins,  Y.C.,  in  In  re  Potter  s  Trust  (4),  and 
James,  Y.C.,  there  shews  that  there  was  a  substantial  distinction 
between  those  two  cases.  It  is  true  that  the  decision  of  Jessel,  M.K., 
in  In  re  Smitlis  Trusts,  reported  in  a  note  to  In  re  Sibley's 
Trusts  (5)  is  apparently  in  conflict  with  Ghristoi:)herson  v.  Naylor, 
but  In  re  Smitlis  Trusts  ought  not  to  be  followed,  as  it  is  contrary 
to  the  general  current  of  authority,  which  is  in  favour  of  Christo- 
pherson  v.  Naylor  :  West  v.  Orr  (6)  ;  In  re  Webster  s  Estate  (7). 

Edward  Ford,  for  other  persons  in  the  same  interest. 

Alexander  Young,  for  Walter  Bernard  Cracroft: — 

In  West  V.  Orr  the  testator  fixed  upon  a  class  which  was  to 
survive  his  wife,  and  obviously  that  class  could  not  include  a 
person  then  already  dead,  and  this  was  the  ratio  decidendi.  Christo- 
pherson  v.  Naylor,  and  HotchMsss  Trusts  were  both  cases  of  gifts 
of  legacies,  and  in  each  case  the  principle  of  the  decision  was 
that  you  cannot  give  a  legacy  to  a  dead  person.  In  this  will 
there  is  a  direct  independent  gift  to  a  composite  class  made  up 
of  sisters,  nephews,  and  nieces,  and  the  children  of  deceased 
nieces,  and  including  the  children  of  a  niece  who  shall  have  died 
as  a  member  of  the  class,  and  not  by  way  of  substitution.  Tor 
the  words  "  shall  die,"  are  equivalent  to  "  shall  have  died."  There 
is  a  distinction  between  a  gift  of  a  legacy  and  a  gift  of  a  share  as 
one  of  a  class,  and  this  case  is  governed  by  Loring  v.  Thomas  (8), 
which  was  followed  by  In  re  Woolrich  (9).    I  rely  also  on  In  re 

(1)  1  Mer.  320.  (5)  5  Ch.  D.  497,  n. 

(2)  1  Dr.  &  Sm.  497.  (6)  8  Ch.  D  60,  68. 

(3)  Law  Rep.  8  Eq.  643.  (7)  23  Ch.  D.  737. 

(4)  Ibid.  52.  (8)  1  Dr.  &  Sm.  511. 
(9)  11  Ch.  D.  663. 
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Potter's  Trust  (1)  which  was  followed  in  Adams  v.  Adams  (2)  STIKLING,J. 
and  in  In  re  Smith's  Trusts  (3),  where  Jessel,  M.K.,  shews  how  un-  1888 
reasonable  it  would  be  to  attribute  to  a  testator  the  intention  to      in  re 
exclude  a  child  whose  parent  died  immediately  before  the  date 
of  the  will  from  a  benefit  it  would  have  taken  if  its  parent  v. 
had  died  immediately  after.     There  is  now  a  stronger  tendency 
than  ever  to  give  effect  to  the  intention  of  the  testator  when  it 
can  be  ascertained,  and  here  the  obvious  intention  was  that  his 
nieces'  children  should  take  whether  their  parents  were  alive  or 
dead  at  the  date  of  the  will. 


Haldane,  in  reply. 


Stirling,  J.  (after  stating  the  will,  continued) : — 

At  the  time  when  this  will  was  made  a  niece  was  dead  leaving 
a  child,  who  survived  the  testator ;  and  the  question  is  whether 
that  child  is  entitled  to  take  what  the  testator  calls  the  niece's 
share — that  is  the  share  which  his  mother  would  have  taken  if 
she  had  survived  the  testator.  Now,  there  is,  as  has  been  pointed 
out,  a  considerable  conflict  of  authority  on  this  point. 

As  regards  the  first  case  which  was  referred  to,  Christopherson 
v.  Naylor  (4),  after  what  has  been  said  by  the  Court  of  Appeal  in 
West  V.  Orr  (5)  and  other  cases,  it  seems  to  me  that  that  is  a 
decision  which  I  am  bound  to  follow  ;  and  that  the  observations 
in  the  case  of  In  re  Potter  s  Trust,  which  treat  Christopherson  v. 
Naylor  as  overruled,  are  not  binding  on  me. 

Coming  then  to  the  authorities  more  directly  in  point,  the 
cases  seem  to  divide  themselves  into  two  classes — cases  governed 
by  Loring\,  Thomas  (6),  on  the  one  hand,  and  cases  governed  by 
In  re  Sotchkisss  Trusts  (7),  on  the  other.  In  Loring  v.  Thomas 
there  was  a  bequest  of  one-fourth  of  the  moneys  to  arise  from  the 
sale  of  real  estate  to  the  children  of  the  testatrix's  then  de- 
ceased aunt,  Borothy  Davies,  with  a  proviso  that  in  case  any  child 
of  Dorothy  Davies  should  die  in  the  testatrix's  lifetime  leaving 

(1)  Law  Kep.  8  Eq.  52.  (4)  1  Mer.  320. 

(2)  Ibid.  14  Eq.  246.  (5)  8  Ch.  D.  60. 

(3)  5  Ch.  D.  497,  n.  (6)  1  Dr.  &  Sm.  497. 

(7)  Law  Kep.  8  Eq.  643. 
Vol.  XXXIX.  2  S  1 
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STiPvLlNGjJ.  children  who  should  be  living  at  the  testatrix's  death,  and  who 
1888  should  live  to  attain  the  age  of  twenty-one,  such  last-mentioned 
jnre  children  should  represent  and  stand  in  the  place  of  their  de- 
Chineky.  ceased  parent,  and  should  be  entitled  to  the  same  share  which 
V.  their  dead  parent  would  have  been  entitled  to  if  living  at  the 
testatrix's  decease.  Upon  that  Vice- Chancellor  Kinder sley  held 
that  the  children  of  a  child  of  Dorothy  Davies  who  was  dead  at 
the  date  of  the  will  were  entitled  to  a  share.  Now  what  are  the 
grounds  on  which  he  so  decided  ?  As  I  read  his  judgment,  the 
Yice-Chancellor  decides  the  question  on  the  particular  language 
of  the  will,  and  mainly  on  the  ground  that  the  gift  was  not  of  "  the 
share  of  the  deceased  parent,"  but  of  "the  share  which  the 
deceased  parent  would  have  been  entitled  to  if  living  at  the 
testatrix's  decease."  At  p.  515  he  says  this:  "Proceeding,  then, 
to  the  subsequent  part  of  the  clause,  what  is  to  be  the  consequence 
of  any  child  or  children  of  Dorothy  Davies  dying  in  the  testa- 
trix's lifetime.  Disencumbering  the  sentence  from  superfluous 
words,  which  do  not  affect  the  sense,  the  testatrix  directs  thus  : — 
'  Then  and  in  such  case  the  children  of  each  such  child  so  dying 
in  my  lifetime  shall  represent  and  stand  in  the  place  of  their 
deceased  parent,  and  shall  be  entitled  to  the  same  share  which 
their  deceased  parent  would  have  been  entitled  to  if  living  at  the 
time  of  my  decease.'  The  testatrix  does  not  say,  '  shall  be  en- 
titled to  their  parent's  share,'  nor  does  she  say,  *  shall  be  entitled 
to  the  share  hereby  intended  for  their  parent,'  but  she  says,  '  shall 
be  entitled  to  the  same  share  which  their  deceased  parent  would 
have  been  entitled  to  if  living  at  the  time  of  my  decease.'  The 
share  which  she  says  that  the  children  of  a  deceased  child  shall 
be  entitled  to  is  not  a  share  which  that  deceased  child  will 
take,  or  can  take,  or  is  intended  to  take  ;  but  it  is  the  share 
which  that  deceased  child  would  have  been  entitled  to  upon  a 
certain  hypothesis,  namely,  the  hypothesis  of  that  child  being 
alive  at  the  testatrix's  death ;  and  unquestionably  Thomas,  the 
predeceased  child  of  Dorothy  Davies,  would,  upon  the  hypothesis 
of  his  being  alive  at  the  time  of  the  testatrix's  death,  have  been 
entitled  to  a  share  under  the  bequest  to  the  children  of  Dorothy 
Davies.'' 

In  my  opinion  the  ratio  decidendi  of  that  case  was  that  what 
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the  children  were  to  have  taken  was  not  the  share  of  their  de- 1 
ceased  parent,  but  the  share  which  their  deceased  parent  would 
have  been  entitled  to  on  a  certain  hypothesis. 

That  is  confirmed  by  what  is  said  at  p.  511 :  "  And  first,  I  would 
observe,  that  with  reference  to  a  bequest  to  the  children  of  A., 
there  is  this  obvious  distinction  between  a  child  of  A.  living  at 
the  date  of  the  will  and  a  predeceased  child  of  A.,  that  the 
former  is  one  of  those  whom  the  testator  intends  to  benefit  by 
the  bequest,  whereas  the  latter  not  only  cannot  take  under  such 
a  bequest,  but  he  is  not  intended  by  the  testator  to  benefit,  for 
no  one  intends  to  make  a  bequest  in  favour  of  a  dead  person.  If, 
therefore,  a  testator  in  directing  that  the  issue  of  a  deceased  child 
shall  represent  or  stand  in  the  place  of  their  parent,  uses  language 
importing  that  they  shall  take  the  share  which  he  intended  for 
the  parent,  of  course  the  issue  of  a  predeceased  child  cannot  be 
included,  because  the  testator  could  not  have  intended  to  give 
any  share  to  a  child  then  already  dead."  Now  that  case,  as  has 
been  pointed  out  by  Mr.  Young,  has  been  treated  as  a  binding- 
authority  and  followed  by  Vice-Chancellor  Hall  in  In  re  Wool- 
rich  (1) ;  and  further,  it  is  regarded  as  a  binding  authority  in 
In  re  Hotchhisss  Trusts  (2),  which  is  distinguished  from  it  by 
Vice-Chancellor  James  who  decided  it.  He  there  (3)  says :  "  It 
seems  to  me  the  question  to  be  determined  is  always  this — whether 
the  case  comes  within  the  doctrine  of  Christophersoii  v.  Naylor  (4) 
or  within  the  principle  of  Loring  v.  Thomas  (5),  upon  which  In  re 
F otter  s  Trust  (6)  appears  to  have  been  decided."  He  then  com- 
ments on  In  re  Potter's  Trust  and  treats  it  as  a  similar  case  to  Loring 
V.  Tliomas,  the  share  which  was  bequeathed  in  In  re  Potter  s  Trust, 
being  not  the  share  of  the  deceased  parent,  but  the  share  which 
the  deceased  parent  would  have  been  entitled  to  upon  a  certain 
hypothesis.  That  is  the  ground  on  which  In  re  Potter's  Trust 
is  distinguished.  But  in  In  re  Hotchhisss  Trusts  there  was  a 
bequest  to  first  cousins  to  be  equally  divided  between  them,  and 
the  will  continued :  "  And  I  give  the  share  or  shares  of  those  of 
my  first  cousins  (if  any)  who  may  die  in  my  lifetime,  unto  all 
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Chinery 
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Hill. 


(1)  11  Ch.  D.  663. 

(2)  Law  Kep.  8  Eq.  643. 

(3)  Ibid.  648. 


(4)  1  Mer.  320. 

(5)  1  Dr.  &  Sm.  497. 

(6)  Law  Eep.  8  Eq.  52. 
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STIRLlNGjJ.  and  every  the  children  of  all  my  first  cousins  who  may  so  die  in 
1888       my  lifetime,  share  and  share  alike,  such  shares  to  be  taken  per 
In  re      Capita  and  not  _/:)er  stirpes.'^   There  the  Yice-Chancellor  says  (1) : 
Chenery.    i(     -g  (30jiten(Je(i  that  because  you  could  not  have  predicted  that 

ChINERY  tit  1 

V.  any  one  oi  the  persons  described  would  take  a  share,  you  must 
read  the  gift  as  if  it  had  been,  '  And  I  give  the  share  which  any 
first  cousin  who  may  be  dead  in  my  lifetime  would  have  taken 
had  he  lived,  unto  all  and  every  the  children  of  all  my  first 
cousins  who  may  die  in  my  lifetime ' — that  is  to  say,  as  a  sub- 
stantive gift  to  a  new  class  of  persons  altogether.  But  that  would 
be  to  introduce  into  the  will  words  of  contingency  which  are  not 
to  be  found  in  it.  I  think  a  fallacy  arises  from  applying  to  the 
construction  of  these  instruments  that  rule  which  says  that  the 
class  is  to  be  ascertained  at  the  death  of  the  testator ;  because, 
frima  facie,  a  testator  must  be  supposed  to  have  had  in  view 
living  persons,  subject  to  the  contingency  of  such  persons  con- 
tinuing to  live  up  to  the  time  of  his  death."  Upon  comparing 
the  judgment  in  In  re  Kotchkisss  Trusts  (2)  with  that  in  Loring  v. 
Thomas  (3),  I  come  to  the  conclusion  that  Yice-Chancellor  James 
and  Yice-Chancellor  Kindersley  were  really  of  the  same  mind  as 
to  the  construction  to  be  put  upon  the  two  classes  of  gifts; 
and  if  Yice-Chancellor  Kindersley  had  had  to  decide  In  re  Hotch- 
hisss  Trusts,  I  think  it  clear  that  he  would  have  come  to  the 
same  conclusion  as  Yice-Chancellor  James,  On  the  other  hand, 
there  is  one  weighty  authority  in  the  opposite  direction,  In  re 
Smith's  Trusts  (4).  There  the  gift  was,  "  If  Sarah  Smith  should 
have  any  money  at  her  death,  she  wishes  it  to  be  equally  divided 
amongst  her  brothers  and  sisters  after  all  expenses  are  paid. 
Should  any  of  her  brothers  or  sisters  be  dead,  their  share  is  to  be 
equally  divided  amongst  their  children."  What  the  Master  of 
the  Kolls  says  is  this :  "  The  question  is,  whether  I  am  to  attribute 
to  this  testatrix  the  capricious  intention  that,  if  a  brother  died 
before  her  will,  his  children  should  not  take,  but  that,  if  a  brother 
died  after  her  will,  his  children  should  take.  I  am  of  opinion 
that  I  am  not  bound  to  do  anything  of  the  sort.  She  gives  her 
money  to  be  equally  divided  amongst  her  brothers  and  sisters, 

(1)  Law  Eep.  8  Eq.  649.  (3)  1  Dr.  &  Sm.  497. 

(2)  Ibid.  643.  (4)  5  Ch.  D.  497,  n. 


VOL.  XXXIX.]  CHANCERY  DIVISION.  621 

and  then  she  says,  ^should  any  of  her  brothers  and  sisters  be  STIRLING,  J. 
dead,  their  share  is  to  be  equally  divided  amongst  their  children.'  1888 
The  words  '  their  share  '  cannot  mean  a  share  given  to  a  brother 
or  sister  who  is  dead,  because  you  cannot  give  a  legacy  to  a  dead  Chinery. 
person,  as  the  testatrix  must  have  known ;  and  consequently  '  their  ^^^^^ 
share '  must  mean  *  the  share  which  they  would  if  living  have  Hill. 
taken.'  "   That  appears  to  me  to  be  in  direct  conflict  with  what  is 
laid  down  by  Vice-Chancellor  James  in  In  re  Hotchkiss's  Trusts  (1), 
where  he  says  that  to  treat  the  gift  in  that  way  is  to  introduce 
into  the  will  words  of  contingency  which  are  not  to  be  found 
in  it.     I  think  also  that  it  is  plainly  opposed  to  the  views  ex- 
pressed by  Vice-Chancellor  Kindersley  in  Loring  v.  Thomas  (2).  I 
confess  that,  apart  from  the  authorities,  I  should  have  had  a 
strong  inclination  to  follow  the  opinion  of  the  late  Master  of  the 
Eolls,  which  seems  to  me  more  likely  to  give  effect  to  the  testa- 
tor's intention ;  but  the  weight  of  authority  is  against  his  view, 
and  I  think  I  ought  to  follow  the  opinion  of  Yice-Chancellor 
Kindevsleij  and  Yice-Chancellor  James.    I  hold,  therefore,  that 
the  child  of  the  niece  who  died  before  the  date  of  the  will  does 
not  take. 

Solicitors:  Underwood,  Son,  &  Piper;  Sanderson  &  Holland. 
(1)  Law  Rep.  8  Eq.  643.  (2)  1  Dr.  &  Sm.  497. 
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STIRLING,J.  In  re  ONSLOW. 

1888  PLOWDEN  V.  GAYFOKD. 


May  17 ; 
July  3. 


[1887    0.  596.] 

Married  Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75),  ss.  1,  2,  1^— Interest 
of  Married  Woman  in  Fund  comprised  in  Settlement  on  former  Marriage 
— Absolute  Reversion  with  Power  to  appoint  hy  Will,  or  when  discovert  hy 
Deed — Addition  of  Separate  Use  under  Act  of  1882 — Right  to  a  Transfer 
of  the  Fund  without  Release  of  the  Power. 

By  a  marriage  settlement  made  in  1878  a  fund  was  settled  upon  trust  to 
pay  the  income  to  the  wife  for  life,  and  during  her  then  intended  coverture, 
such  income  was  to  be  for  her  separate  use,  and  after  her  death  the  fund 
•  was  to  be  held  in  default  of  children  in  trust  for  such  persons  as  the  wife 
should  during  coverture  by  will,  and  when  discovert  by  deed  or  will 
appoint,  and  in  default,  if  the  wife  should  survive  the  husband,  in  trust 
for  her,  her  executors,  administrators,  and  assigns. 

The  husband  died  in  1880.  There  was  no  issue  of  the  marriage.  The 
lady  married  again,  after  the  Married  Women's  Property  Act,  1882,  and  no 
settlement  was  made  on  that  marriage. 

Upon  a  summons  taken  out- by  her  and  her  second  husband  to  have  it 
determined  whether  she  could  release  the  power  of  appointment  by  will 
given  to  her  by  the  settlement,  and  call  for  a  transfer  of  the  settled 
property : —  • 

Held,  that  if  the  lady  had  come  to  the  Court  immediately  before  her 
second  marriage  she  would  have  been  entitled  to  have  the  settled  property 
transferred  to  her,  and  that  the  Married  Women's  Property  Act,  1882,  had 
added  the  incident  of  separate  use  to  her  interest  in  such  property,  so  that 
the  lady  and  her  husband  were  now  entitled  to  have  that  property  made  over 
to  them  without  any  release  by  her  of  the  power. 

Adjoukned  summons. 

By  a  settlement  dated  the  17th  of  June,  1878,  and  made  upon 
the  marriage  of  Mrs.  Onslow  with  Mr.  Stoate,  certain  property  was 
settled  upon  trust  to  pay  the  income  thereof  to  the  wife  during 
her  life,  and  during  her  then  intended  coverture  such  income  was 
to  be  for  her  separate  use  without  power  of  &,nticipation ;  and 
after  her  death  the  fund  was  to  be  held  upon  certain  trusts 
for  the  benefit  of  the  husband  and  the  children  of  the  mar- 
riage, and  in  default  of  children,  in  trust  for  such  persons  and 
purposes  as  the  wife  should,  during  coverture  by  will,  and  when 
discovert  by  deed  or  will,  appoint,  and  in  default  of  appoint- 
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ment,  if  the  wife  should  survive  the  husband,  then  in  trust  for  STmLING,J. 
her,  her  executors,  administrators,  and  assigns. 

Mr.  Stoate  died  in  1880,  and  there  was  no  issue  of  the  marriage. 
Mrs.  Stoate  married  Colonel  Plouden  in  the  year  1887,  and  no 
settlement  was  executed  on  such  marriage.  This  was  an  origi- 
nating summons  taken  out  by  Colonel  and  Mrs.  Ploiuden  under 
Order  LV.,  r.  3,  in  order  to  have  it  determined  by  the  Court 
whether,  under  these  circumstances,  Mrs.  Plowden  could  release- 
the  power  of  appointment  given  to  her  by  the  settlement  in 
default  of  children,  and  if  so,  whether  the  trustees  could,  upon 
the  execution  of  such  release,  properly  transfer  the  funds  and 
property  subject  to  the  settlement  to  Mrs.  Plowden. 

W.  N.  Laivsoiiy  for  Colonel  and  Mrs.  Plowden,  in  support  of  the 
summons : — 

The  "  coverture"  mentioned  in  the  settlement  is  the  then  in- 
tended coverture  and  no  other :  Morris  v.  Eoives  (1)  ;  Horseman 
V.  Abhey  (2) ;  and  accordingly  the  power  to  appoint  by  will 
"  during  coverture,"  is  a  power  which  only  subsisted  during  the 
then  intended  coverture.  That  coverture  has  come  to  an  end, 
and  there  have  been  no  children  of  the  marriage,  so  the  power  is 
gone,  and  under  the  original  settlement  Mrs.  Plowden  was,  at  the 
time  of  her  present  marriage,  absolutely  entitled  to  the  settled 
fund. 

If  not,  she  was,  at  all  events  at  the  time  of  her  present  mar- 
riage, in  a  position  to  acquire  the  absolute  dominion  over,  the 
fund:  Holloicaij  v.  Clarkson  (3)  ;  Devall  v.  Dickens  (4);  Kirk- 
jpatrick  v.  Capel  (5)  ;  Page  v.  Soper  (6). 

Then  under  the  Married  Wome^is  Property  Act,  1882,  s.  2,  she 
was  entitled  to  hold  as  her  separate  property  and  to  dispose  of  all 
real  and  personal  property  which  belonged  to  her  at  the  time  of 
the  marriage ;  and  this  property  was  virtually  property  belong- 
ing to  her  at  that  time. 

If,  however,  the  power  is  still  a  subsisting  power,  she  can 
release  it  under  the  Conveyancing  Act,  1881,  sect.  52,  or  the  Con- 

(1)  4  Hare,  599.  (4)  9  Jur.  550. 

(2)  1  Jac.  &  W.  381,  385.  (5)  V.-C.  of  E.,  1819 ;  Sugd.  Powers, 

(3)  2  Hare,  521.  7th  Ed.  p.  80. 

(6)  11  Hare,  321. 
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STIRLING, J.  veyancing  Act,  1882,  sect.  6  ;  or  again,  she  might  release  the  power 
1888       under  Sir  B.  Malins  Act  (20  &  21  Yict.  c.  57),  s.  1. 


In  re 
Onslow. 

Plowden 
v. 

Gayford. 


Curtis  Price,  for  the  Trustees  : — 

The  lady  being  now  married  her  interest  in  the  fund  is  two- 
fold. First,  she  can,  under  her  power,  which  is  still  subsisting, 
appoint  by  will ;  but  that  does  not  now  help  her.  Secondly, 
under  the  limitation  to  her,  her  executors,  administrators,  and 
assigns,  she  has  only  a  reversionary  interest  expectant  on  her 
death  without  exercising  the  power,  and  this  interest  she  cannot 
dispose  of  during  coverture,  because  Manns'  Act  (20  &  21  Vict, 
e.  57),  does  not  apply  to  any  settlement  on  marriage  :  sect.  4. 

The  cases  cited  are  not  cases  of  women  under  coverture,  and 
the  Married  Women's  Properttj  Act,  1882,  does  not  apply,  because 
sect.  19  provides  that  nothing  in  the  Act  shall  interfere  with  or 
affect  any  settlement  made  or  to  be  made,  whether  before  or 
after  marriage,  respecting  the  property  of  any  married  woman. 

Lawson,  in  reply  : — 

The  exception  of  interests  In  personal  estate  under  settlements 
in  the  4th  section  of  Malins*  Act  only  extends  to  dispositions  by 
married  women,  and  does  not  affect  the  power  conferred  by  the 
1st  section  to  release  or  extinguish  any  power  she  may  be  pos- 
sessed of.  This  is  not  an  interference  with  or  an  affecting  of  the 
settlement  within  the  meaning  of  sect.  19  of  the  Married  Women's 
Property  ^c^,  1882. 


1888.  July  3.  Stikling,  J.  :— 

In  this  case  I  have  come  to  the  conclusion  that  the  Applicants 
are  entitled  to  succeed.  The  funds  in  question  are  held  under 
the  trusts  of  a  settlement  made  upon  a  former  marriage  of  Mrs. 
Plowden  upon  trust,  in  the  events  which  have  happened,  for  her 
during  her  life,  and  after  death  upon  trust  for  such  persons  as 
she  shall  by  will  appoint,  and  in  default  of  appointment  for  her- 
self. Her  former  husband  having  died  sh^  married  Colonel 
Plowden  after  the  commencement  of  the  Married  Women's  Pro- 
ferty  Act.  If  she  had  come  to  the  Court  immediately  before  her 
marriage  with  Colonel  Plowden  it  is  clear  that  she  would  have 
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been  entitled  to  liave  the  trust  funds  transferred  to  her.  That  is  STIRLING,J 
shewn  by  the  cases  oiHolloivay  v.  ClarJcson  (1),  Bevall  v.  DicJcens  (2),  1888 
and  Page  v.  Soper  (3),  to  which  I  was  referred.  On  the  other  hand, 
I  apprehend  that  under  the  law  as  it  stood  previously  to  the 
passing  of  the  Married  Women  s  Property  Act,  the  present  appli- 
cation would  not  have  succeeded.  See  the  case  of  Whittle  v. 
Henning  (4).  The  question  then  arises  does  the  Married  Women  s 
Property  Act  apply?  It  is  said  that  it  does  not  by  reason  of 
sect.  19,  which  provides  that  nothing  in  the  Act  "shall  interfere 
with  or  affect  any  settlement  or  agreement  for  a  settlement 
made  or  to  be  made,  whether  before  or  after  marriage,  respecting 
the  property  of  any  married  woman."  That  section,  no  doubt, 
presents  a  difficulty,  but,  having  regard  to  the  recent  decision  of 
the  Court  of  Appeal  in  In  re  Armstrong  (5),  I  think  that  it  was 
not  intended  to  prevent  the  Act  from  making  Mrs.  Plotvdens 
interest  in  these  settled  funds  (whatever  that  interest  may  be) 
her  separate  property,  because  that  is  not  an  interference  with 
the  settlement  within  the  meaning  of  the  section.  In  In  re 
Armstrong  Ijoid  Justice  Lindley  said  that  the  words  "interfere 
with  or  affect  any  settlement"  meant  invalidate  or  render  in- 
operative any  settlement ;  and  he  observes  that  the  Legislature 
draws  a  distinction  between  interfering  with  a  settlement  and 
affecting  an  estate  created  by  the  settlement.  Lord  Justice 
Lopes  concurred  in  this  view.  The  Master  of  the  Kolls  dissented. 

That  being  the  interpetration  put  upon  the  words  "  interfere 
with  or  affect  any  settlement "  by  the  majority  of  the  Court,  it 
would  seem  to  follow  that  the  effect  of  the  settlement  is  to  be 
determined  just  as  it  would  have  been  under  the  old  law,  and  that 
no  one  who  under  that  law  could  have  taken  any  interest  is  to 
be  deprived  of  such  interest:  but  that  where  these  principles  have 
been  applied,  and  it  has  been  ascertained  that  the  married  woman 
takes  an  interest  under  the  settlement,  the  incidents  annexed  by 
the  Act  to  the  property  of  married  women  attach  to  the  interest 
so  taken  by  her ;  and  consequently  that  in  the  present  case 
whatever  interest  Mrs.  Plowden  now  takes  she  holds  as  a  feme 


(1)  2  Hare,  521. 

(2)  9  Jur.  550. 


(3)  11  Hare,  321. 

(4)  2  Ph.  731. 


(5)  32  Sol.  J.  57^ 
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STIRLING,J.  sole  for  her  separate  use.    It  may  be  that  the  husband  takes  an 
1888       interest,  just  as  he  did  before  the  Act,  but  he  is  sui  juris,  and  can 
dispose  of  his  interest,  and  he  joins  in  the  present  application. 

The  result  is  that  the  Act  applies  so  far  as  to  add  the  incident 
of  separate  use  to  whatever  interest  Mrs.  Ploivden  takes  under  the 
settlement.  That  being  so,  the  Applicants  are  the  only  persons 
who  have  any  interest  in  the  fund,  and  are  entitled  to  have  the 
funds  paid  over  to  them,  and  I  make  an  order  upon  the  trustees 
to  pay  the  same  accordingly. 


In  re 
Onslow. 

Plowden 

V. 

Gayfoed. 


Solicitors  :  J.  H.  &  J.  Y.  Johnson;  Frederick  Taylor. 


W.  W.  K. 


STIRLING,J.  In  re  LAMBEKT'S  ESTATE. 

1888  STANTON  V.  LAMBERT. 

^  [1888    L.  367.] 

Harried  Woman — Death  of,  witliout  disposing  of  Separate  Personal  Estate — 
Devolution — Title  of  Husband — Married  Women'' s  Property  Act,  1882 
(45  &  46  Vict.  c.  75),  s.  3,  suh-s.l — Probate  Pules,  1887 — Costs. 

The  Married  Women's  Property  Act,  1882,  has  not  altered  the  devolu- 
tion of  the  undisposed  of  separate  personalty  of  a  married  woman.  Accord- 
ingly, on  the  death  of  a  married  woman  without  disposing  of  her  separate 
personalty,  the  quality  of  separate  property  ceases,  and  the  right  of  the 
husband  to  such  undisposed  of  personalty  accrues  as  if  the  separate  use 
had  never  existed. 

A  married  woman  who  had  a  power  of  appointment  over  certain  trust 
funds,  and  was  also  possessed  of  separate  estate  her  title  to  which  had 
accrued  before  the  Married  Women's  Property  Act,  1882,  died  in  1887, 
having  in  the  same  year  made  a  will,  by  which  she  exercised  her  power 
of  appointment  over  the  trust  fand  and  appointed  executors,  but  made  no 
disposition  of  her  separate  property.  Probate  of  the  will  was  granted  to 
the  executors  according  to  the  altered  practice  introduced  by  the  Probate 
Kules  of  1887,  i.e.,  in  the  ordinary  form  without  any  exception  or  limita- 
tion :■ — 

Held,  that  on  the  death  of  the  testatrix  the  title  of  her  husband  to  her 
undisposed  of  separate  estate  accrued,  and  that  the  executors  of  her  will 
became  trustees  of  it  for  him,  and  not  for  the  next  of  kin  of  the  testa- 
trix : — 

Held  also,  that  the  expenses  of  proving  the  will,  including  the  probate 
duty,  must  be  apportioned  rateably  between  the  appointed  and  undisposed 


VOL.  XXXIX.] 


CHANCEEY  DIVISION. 


627 


of  property  in  the  same  manner  in  which  they  would  have  been  apportioned  STIRLING,J. 
under  a  grant  coeterorum  before  the  change  in  the  form  of  the  grant :  but 
that  the  costs  of  the  proceedings  in  which  the  questions  were  determined 
must  fall  upon  the  undisposed  of  property,  as  they  were  occasioned  by  a 
contest  between  the  husband  and  the  next  of  kin. 


The  testatrix  Agnes  Lamhert  married  Richard  Umfraville Lamhert 
in  1867,  and  died  in  September,  1887,  leaving  her  husband  and 
three  infant  children  surviving  her. 

Under  the  will  of  her  mother  the  testatrix  had  a  general 
power  of  appointment  by  deed  or  will  over  certain  trust  funds, 
and  by  her  will  dated  the  7th  of  September,  1887,  she  exercised 
this  power  in  favour  of  her  husband  and  children,  and  appointed 
executors,  but  made  no  further  disposition  of  any  property  be- 
longing to  her.  On  the  30th  of  November,  1887,  probate  of  the 
will  was  granted  under  the  Probate  Kules,  1887,  in  the  ordinary 
form,  and  without  any  restriction  or  limitation,  to  the  executors 
named  in  the  will  (1). 

The  testatrix  was  at  the  time  of  her  death  entitled  to  certain 
separate  estate  including  a  considerable  sum  of  cash  at  the  bank, 
representing  savings  of  income  arising  since  the  passing  of  the 
Married  Women's  Property  Act,  1882,  from  property  to  which  she 
was  entitled  for  her  separate  use,  and  her  title  to  which  had 
accrued  prior  to  the  passing  of  the  Act. 

After  the  death  of  the  testatrix  a  summons  was  taken  out  by 
the  executors  of  her  will  under  Order  LV.,  rule  3,  to  have  the 
following,  amongst  other  questions,  determined  by  the  Court,  viz., 
who  are  entitled  to  such  part  of  the  personal  estate  of  the  said 


(1)  The  Probate  Eules  of  March, 
1887,  rr.  15  and  18  (W.  N.  1887, 
Part  II.,  p.  172),  are  as  follows  : — 

"  In  a  grant  of  probate  of  the  will 
of  a  married  woman,  or  of  the  will  of 
a  widow  made  during  coverture,  or 
letters  of  administration  with  such 
wills  annexed,  it  shall  not  be  necessary 
to  recite  in  the  grant  or  in  the  oath  to 
lead  the  same  the  separate  personal 
estate  of  the  testatrix  or  the  power  or 
authority  under  which  the  will  has 
been  or  purports  to  have  been  made. 


The  probate  or  letters  of  administra- 
tion with  will  annexed  in  such  cases 
shall  take  the  form  of  ordinary  grants 
of  probate  or  letters  of  administration 
with  will  annexed  without  any  excep- 
tion or  limitation,  and  issue  to  an 
executor  or  other  person  authorized  in 
usual  course  of  representation  to  take 
the  same  ;  a  surviving  husband,  how- 
ever, being  entitled  to  the  same  in 
preference  to  the  next  of  kin  of  the 
testatrix  in  case  of  a  partial  intestacy." 
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Agnes  Lambert  deceased  as  is  not  beneficially  disposed  of  by  her 
said  will,  and  in  what  shares  and  proportions. 

C.  Ashworth  James,  in  support  of  the  summons. 

L.  H.  Jenkins,  for  the  children  of  the  testatrix : — 

The  undisposed  of  personal  property  of  the  testatrix  devolves 
upon  her  children  as  next  of  kin.  She  has  made  a  will  and 
appointed  executors,  and  under  the  Probate  Division  Kules  of 
1887  general  probate  in  the  ordinary  form  has  been  granted  to 
them.  Under  these  rules  it  is  no  longer  necessary  to  recite  in 
the  grant  or  the  oath  to  lead  the  same,  the  separate  personal 
estate  of  the  testatrix  or  the  power  or  authority  under  which  the 
will  has  been  or  purports  to  have  been  made,  and  the  probate 
extends  to  all  the  personal  estate  of  the  testatrix  without  excep- 
tion or  limitation.  Here  the  appointment  of  executors  was  a 
disposition  by  the  testatrix  in  favour  of  them,  to  the  benefit  of 
which  they  themselves  would  have  been  entitled  prior  to  11  Geo.  4 
&  1  Will.  4,  c.  40,  and  to  the  benefit  of  which  since  the  passing 
of  that  Act  the  next  of  kin  are  entitled.  Her  entire  separate 
personal  estate  has  accordingly  passed  to  the  executors,  and  they 
hold  it  as  trustees  for  her  ne&t  of  kin,  i.e.,  the  children,  for  the 
husband  is  not  entitled  under  the  Statute  of  Distributions : 
22  &  23  Car.  2,  c.  10,  s.  3  ;  11  Geo.  4  &  1  Wm.  4,  c.  40,  s.  1 : 
GarricJc  v.  Lord  Camden  (1)  ;  Milne  v.  Gilbart  (2). 

[Stirling,  J. : — The  form  in  which  probate  is  granted  cannot 
affect  the  rights  of  the  beneficiaries.  [His  Lordship  referred  to 
Squih  V.  Wijn  (3)  and  Elliot  v.  Collier  (4)].] 

The  alteration  in  the  Probate  Kules  was  made  in  consequence  of 
the  Married  Women  s  Property  Act,  1882,  and  the  decision  in  The 
Goods  of  Amelia  Price  (5).  Under  the  Married  Women's  Property 
Act,  1882,  a  married  woman  is  rendered  "  capable  of  holding  and 
disposing  by  will  or  otherwise,  of  any  real  or  personal  property 
as  her  separate  property,  in  the  same  manner  as  if  she  were  a 
feme  sole'' 


(1)  14  Ves.  372. 

(2)  2D.  M.&G.715: 


5D.  M.&G.  510. 


(3)  1  P.  Wms.  378. 

(4)  3  Atk.  526. 


(5)  12  P.  D.  137. 
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In  The  Goods  of  Amelia  Price  (1)  it  was  held  that  as  the  IfametZ  STIRLING,  J. 


Women  s  Pro]pertij  Act  had  given  to  married  women  this  power, 
the  limitation  inserted  before  that  Act  in  the  probate  of  the  will 
of  a  married  woman  ought  no  longer  to  be  required,  and  that  the 
Court  should  thenceforth  make  a  general  grant.  Accordingly, 
there  having  been  this  general  grant,  the  Court  has  only  to 
decide  what  are  the  trusts  applicable  to  the  property  of  the  tes- 
tatrix regarded  as  a  feme  sole,  and  in  such  property  the  husband 
can  take  no  interest. 

[He  also  referred  to  20  &  21  Yict.  c.  85,  s.  21  ;  In  the  Goods 
of  Stephenson  (2),  Scott  v.  Morley  (3)  ;  and  the  Married  Women  s 
Property  Act,  1882,  sects.  7,  13.] 

Bryan  Farrer,  for  the  husband  of  the  testatrix  : — 

There  is  nothing  in  the  judgment  of  Mr.  Justice  Butt  in  The 
Goods  of  Amelia  Price,  to  shew  that  the  Court  considered  the 
Married  Women  s  Property  Act,  1882,  to  have  altered  the  devolu- 
tion of  the  beneficial  interest  in  her  separate  property  ;  and  the 
decision  is  only  as  to  the  manner  in  which  probate  should  issue. 

The  testatrix  has  not  disposed  by  will  or  otherwise  of  the  pro- 
perty now  in  question,  and  the  Act  of  3  882  only  applies  to  the 
holding  of  and  dealing  ^ith  property  by  the  married  woman 
during  the  coverture,  giving  her  complete  capacity  for  those 
purposes,  and  does  not  affect  the  devolution  of  her  separate  pro- 
perty on  her  death  without  having  disposed  of  it.  In  the  Act  of 
1882  there  is  no  such  provision  as  is  contained  in  the  Divorce  and 
Matrimonial  Causes  Act,  1857  (20  &  21  Yict.  c.  85),  s.  25,  that  in 
cases  of  judicial  separation  the  wife  is  to  be  considered  as  a /erne 
sole  with  respect  to  property  of  every  description  which  she  may 
acquire,  "  and  on  her  decease  the  same  shall,  in  case  she  shall  die 
intestate,  go  as  the  same  would  have  gone  if  her  husband  had 
been  then  dead." 

Accordingly  she  is  not  a  feme  sole  for  every  purpose.  On  her 
death  the  beneficial  interest  in  her  undisposed  of  choses  in  action, 
whether  her  separate  property  or  not,  vests  absolutely,  not  in  her 
next  of  kin,  but  in  her  surviving  husband,  although  prior  to  the 

(1)  12  P.  D.  137.  (2)  Law  Rep.  1  P.  &  M.  287. 

(3)  20  Q.  B.  D.  120,  132. 
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kSTIRLING,J.  Married  Women's  Property  Act  he  had  to  take  out  administration 
1888       to  her  before  he  could  give  a  receipt  for  them.    And  if  the  wife 
In  re      has  appointed  an  executor,  the  executor  is  trustee  for  him: 
^C^rTK  '  Proudley  v.  Fielder  (1) ;  In  re  Price  (2) ;  In  re  Shakespear  (3) ; 
Stanton    Palliser  y.  Gurney  (4)  ;  Humphrey  v.  Bullen  (5)  ;  In  the  Goods  of 
Lambert.        ^'  Warding  (6) ;  The  Statute  of  Frauds,  sect.  24. 

Jenlins,  in  reply,  referred  to  Toller  on  Executors  (7) ;  Bacon's 
Abridgment,  Baron  and  Feme  (8). 


1888.  July  12.  Stieling,  J.  (after  stating  the  facts  of  the 
case,  continued)  : — 

The  law  as  to  the  right  of  a  husband  surviving  his  wife  to  her 
choses  in  action  has  long  been  settled.    Such  choses  in  action  could 
only  be  recovered  by  the  legal  personal  representatives  of  the 
wife ;  but  they  were  not  in  any  way  subject  to  the  provisions  of 
the  Statute  of  Distributions  (22  &  23  Car.  2,  c.  10),  it  being  ex- 
pressly provided  by  sect.  25  of  the  Statute  of  Frauds  (29  Car.  2, 
c.  3)  that  the  Statute  of  Distributions  "  shall  not  extend  to  the 
estates  of  feme  coverts  that  shall  die  intestate,  but  that  their 
husbands  may  demand  and  .have  administration  of  their  rights, 
credits,  and  other  personal  estates,  aftd  recover  and  enjoy  the 
same,  as  they  might  have  done  before  the  making  of  the  said 
Act."    Accordingly  the  husband  when  living  was  absolutely 
entitled  to  be  the  administrator  of  his  wife.    After  his  death, 
however,  there  were  cases  in  which  the  Ecclesiastical  Court  con- 
sidered itself  bound  to  grant  administration  to  the  next  of  kin 
of  the  wife.    Nevertheless,  in  equity,  the  title  of  the  husband 
prevailed,  and  the  administrator  of  the  wife  was  held  to  be  a 
trustee  for  the  legal  personal  representative  of  the  husband :  see 
Humphrey  v.  Bullen ;  Elliot  v.  Collier  (9)  ;  Squib  v.  Wyn  (10).  The 
equitable  interest  of  the  husband  vested  on  the  death  of  the 
wife,  and  passed  not  merely  to  his  legal  personal  representatives, 


(1)  2  My.  &  K.  57. 

(2)  28  Ch.  D.  709. 

(3)  30  Ch.  D.  169. 

(4)  19  Q.  B.  D.  519. 

(5)  1  Atk.  458. 


(6)  Law  Rep.  2  P.  &  M.  394. 

(7)  7tli  Ed.  p.  223. 

(8)  7tli  Ed.,  vol.  i.,  p.  700. 

(9)  3  Atk.  526;  1  Ves.  Sen.  15 
(10)  1  P.  Wms.  378,  381. 


VOL.  XXXIX.] 


CHANCEEY  DIVISION. 


In  re 
Lambert' 
Estate. 

Stanton 

V. 

Lambert, 


but  to  his  assignees  in  bankruptcy :  Drew  v.  Long  (1)  a  valuable  STIRLING 
decision  of  Kindersley,  Y.C.  1888 

It  is  next  to  be  considered  bow  the  law  stands  when  the  chose 
in  action  has  formed  part  of  the  separate  property  of  the  wife.  It 
has  long  been  settled  that,  as  an  incident  to  her  separate  estate, 
a  married  woman  has  the  power  of  disposing  by  will  of  personalty 
which  is  her  separate  property.  This  has  really  never  been 
questioned  since  the  decision  in  Fettiplace  v.  Gorges  (2)  in  1789. 
Such  wills  were  admitted  to  probate ;  but  down  to  a  recent  period 
it  was  the  usual  practice,  first,  of  the  Ecclesiastical  Courts,  and 
subsequently  of  the  Probate  Court,  to  limit  the  probate  to  such 
property  as  the  married  woman  had  power  to  dispose  of  and 
had  disposed  of:  and  to  grant  administration  cseterorum  to  the 
husband,  the  object  apparently  being  to  leave  it  to  a  Court  of  con- 
struction to  determine  what  property  passed  by  the  will  and  what 
did  not :  see  Ledgard  v.  Garland  (3).  Eecently,  however,  changes 
have  been  introduced  into  this  practice.  Soon  after  the  Judica- 
ture Acts  came  into  operation  it  was  decided  by  the  Court  ol 
Appeal,  in  In  re  Tliarp  (4),  that,  whatever  might  have  been  the 
practice  of  the  Court  of  Probate,  it  was  the  duty  of  the  Probate 
Division,  upon  an  application  for  probate  of  the  will  of  a  married 
woman  dealing  only  with  her  separate  estate  to  decide  (so  far  as 
could  properly  and  conveniently  be  done)  of  what  such  property 
consisted.  In  Broivnrigg  v.  Fihe  (5),  decided  the  28th  of  February, 
1882,  before  the  passing  of  the  Married  Women  s  Fropertij  Act, 
1882,  a  married  woman  having  a  power  of  appointment  over  real 
property  executed  the  power  in  favour  of  herself.  She  afterwards 
made  her  will,  by  which  she  directed  (amongst  other  things)  that 
a  portion  of  the  property  should  be  sold  to  pay  legacies  and  erect 
a  memorial  window.  She  also  appointed  an  executor.  There 
were  arrears  of  rent  due  at  the  time  of  her  death  and  subse- 
quently, and  it  was  held  that,  as  she  possessed  the  property  as 
separate  estate,  and  had  appointed  an  executor,  and  directed  him 
to  pay  the  legacies,  &c.,  and  as  the  arrears  of  rent  were  part  of 
her  personal  estate,  the  will  was  entitled  to  probate.  In  that  case 


(1)  22  L.  J.  (Ch.)  717.  (3)  1  Curt.  286. 

(2)  1  Ves.  46.  (4)  3  P.  D.  76. 

(5)  7  P.  D.  61,  65. 
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STIRLING,J.  Sir  James  Hannen,  towards  the  close  of  his  judgment,  says :  "  By 
1888  appointing  an  executor  her  separate  personal  estate  vests  in  him, 
to  be  got  in  by  him,  and  applied  either  according  to  the  provisions 
of  the  will  or  as  the  law  directs.  For  these  reasons  I  hold  that 
this  will  is  entitled  to  be  admitted  to  probate,  and  I  overrule  the 
demurrer,  and  direct  that  the  trial  of  the  issues  of  fact  be  pro- 
ceeded with." 

The  case  was  decided  on  demurrer,  and  it  does  not  appear  in 
what  form  the  learned  Judge  contemplated  that  the  grant  should 
be  made.    The  question  as  to  the  form  of  the  grant  arose  in  the 
case  of  In  the  Goods  of  Amelia  Price  (1).    In  that  case  there  was 
an  application  to  grant  probate  of  the  will  of  a  married  woman, 
not  made  in  the  execution  of  a  power,  by  which  she  bequeathed 
all  her  real  and  personal  estate  to  her  daughter  and  appointed  ex- 
ecutors.   Her  estate  consisted  partly  of  a  reversion  which  was  her 
separate  estate  and  partly  of  stocks  standing  in  her  name.  The  will 
was  dated  the  5th  of  February,  1885,  and  the  executors  applied 
to  the  registry  for  a  general  grant.   "  This,"  says  Mr.  Justice  Butt, 
in  the  course  of  his  judgment,  "  was  refused  as  contrary  to  the 
prevailing  practice.    Thereupon  application  was  made  to  me  by 
motion  to  direct  a  grant  to  issue  without  the  usual  words,  limiting 
it  not  only  *  to  such  property  as  the  testatrix  had  a  right  to  dis- 
pose of,'  but  also  *  to  such  property  as  she  has  disposed  of  by  her 
will.'   It  was  contended  that  since  the  Married  Women's  Property 
Act,  1882,  no  reason  exists  for  limiting  the  grant.    Although  I 
understand  the  grounds  on  which  the  practice  was  based  I  have 
not  been  able  to  satisfy  myself  of  its  necessity  even  before  the 
Act  of  1882.   Now,  at  all  events  since  that  Act,  a  married  woman 
having  full  power  to  dispose  of  her  separate  estate,  I  think  the 
limitation  ought  no  longer  to  be  insisted  on.    The  policy  of 
recent  legislation  having  been  to  place  a  married  woman,  so  far 
as  her  separate  estate  is  concerned,  in  the  position  of  a,  feme  sole, 
I  direct  probate  to  issue  as  prayed;"  and  Ite  stated  that  the 
President  of  the  Probate  Division  approved  of  this  course  being 
taken.    [His  Lordship  then  read  the  Probg^te  Kules  of  March, 
1887,  rules  15,  18,  and  continued : — ]    "  The  probate  in  the  pre- 
sent case  has  been  granted  in  this  form.    Such  being  the  law 
(1)  12  P.  D.  137,  138. 
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and  practice  as  regards  the  grant  of  probate  and  letters  ofsTlRLlNG,J. 
administration,  it  is  next  to  be  considered  who  was  entitled  I888 
beneficially  to  so  much  of  the  married  woman's  separate  pro- 
perty as  was  not  effectually  disposed  of  by  her  will.  In  Fettiplace 
V.  Gorges  (1)  the  Lord  Chancellor,  after  laying  down  that  as  an 
incident  to  her  separate  estate  in  personal  property,  a  married 
woman  has  a  right  to  dispose  of  it,  goes  on  to  say  (2) :  "  If  no 
disposition,  the  husband  succeeds  as  next  of  kin,  not  in  conse- 
quence of  the  marital  rights."  By  using  this  language  I  under- 
stand the  Lord  Chancellor  to  express  his  adherence  to  a  view 
which  would  seem  to  have  been  adopted  by  some  authorities  as 
to  the  nature  of  the  husband's  title  to  succeed  to  property  as 
to  which  the  wife  may  die  intestate,  viz.  that  such  title  is  derived 
under  the  statute  of  31  Edw.  3,  on  the  ground  of  his  being  "  the 
next  and  most  lawful  friend  "  of  his  wife  :  see  Williams'  Ex- 
ecutors (3).  However  this  may  be,  the  course  of  subsequent 
decisions  has  been  uniformly  in  favour  of  the  husband,  but  in 
more  recent  cases  the  law  has  been  generally  stated  to  be  that  (in 
the  absence  of  express  provision  to  the  contrary)  the  quality  of 
separate  property  ceases  on  the  death  of  the  married  woman,  and 
that  thereupon  her  undisposed  of  property  devolves  just  as  if  the 
separate  use  had  never  existed :  see  Froudley  v.  Fielder  (4)  ;  Molony 
V.  Kennedy  (5).  In  Cooj^er  v.  Macdonald  (6)  Sir  G.  Jessel,  M.K., 
puts  it  thus  (7)  :  "  The  separate  use,  if  I  may  say  so,  is  exhausted 
when  the  wife  has  died  without  making  a  disposition.  She  en- 
joyed the  income  during  her  life,  and  she  has  not  thought  fit  to 
exercise  that  which  was  an  incident  of  her  separate  estate,  the 
right  of  disposing  of  her  property.  Why  should  equity  interfere 
further  with  the  devolution  of  the  estate  ?  "  Upon  this  view  of 
the  law  the  title  of  the  husband  is  clear.  So  far  as  the  property 
is  undisposed  of  the  quality  of  separate  property  ceases  on  the 
wife's  death,  and  consequently  the  right  of  the  husband  accrues 
just  as  if  the  separate  use  had  never  existed.  If  the  undisposed 
of  property  consists  of  choses  in  action,  the  equitable  interest  of  the 


(1)  1  Ves.  46.  (4)  2  My.  &  K.  57. 

(2)  Ibid.  49.  (5)  10  Sim.  254. 
<3)  Part  L,  Book  5,  Chap.  II.,  s.  1.  (6)  7  Ch.  D.  288. 

(7)  7  Ch.  D.  296. 
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STiRLiNGjJ.  husband  vests  on  the  death  of  the  wife ;  and  if  the  Ecclesiastical 
1888  Court  or  Probate  Court  had  held  (as  the  present  learned  Judges 
of  the  Probate  Division  appear  to  think  that  those  Courts  ought 
to  have  held)  that  probate  of  the  will  of  a  married  woman  dealing 
with  her  separate  estate  should  be  granted  to  the  executor  in  a 
general  and  not  in  a  limited  form,  still  the  executor  would  be 
trustee  for  the  husband  of  any  of  such  separate  property  not  effec- 
tually disposed  of,  just  as  in  the  cases  of  Humphrey  v.  Bullen  (1) 
and  Elliot  v.  Collier  (2)  the  administrator  of  the  wife  was  held  to 
be  trustee  for  the  husband's  legal  personal  representative. 

I  apprehend,  therefore,  that  if  the  Married  Women's  Property 
Act,  1882,  had  never  passed,  the  title  of  the  husband  in  the  pre- 
sent case  must  upon  the  authorities  have  prevailed.  It  remains 
to  be  considered  whether  that  statute  has  made  any  alteration  in 
this  respect. 

The  enactment  relied  on  is  contained  in  sect.  1,  sub-sect.  1,  of 
the  Act,  which  provides  that  "  a  married  woman  shall,  in  accord- 
ance with  the  provisions  of  this  Act,  be  capable  of  acquiring, 
holding,  and  disposing  by  will  or  otherwise,  of  any  real  or  personal 
property  as  her  separate  property,  in  the  same  manner  as  if  she 
were  a  feme  sole,  without^  the  intervention  of  any  trustee." 

It  was  strenuously  contended  before  me  that  the  appointment 
of  executors  in  the  present  case  was  a  disposition  by  Mrs.  Lambert 
of  her  separate  estate  in  favour  of  her  executors,  to  the  benefit  of 
which  they  themselves,  prior  to  the  11  Ceo.  4  &  1  Wm.  4,  c.  40, 
would  have  been  and  the  next  of  kin  are  since  the  passing  of 
that  Act  entitled. 

If  this  argument  be  well  founded  a  great  anomaly  will  have 
been  introduced  into  the  law.  The  title  of  the  next  of  kin  is 
made  to  rest  entirely  on  the  appointment  of  an  executor;  so 
that  if  the  testatrix  had  omitted  to  appoint  an  executor,  but  had 
made  her  will  in  all  other  respects  in.  precisely  the  same  manner, 
the  devolution  of  her  undisposed  of  separate*  estate  would  have 
been  different. 

Further,  as  I  have  already  pointed  out,  the  power  of  a  married 
woman  to  dispose  by  will  of  her  separate  estate  (being  personalty) 
has  been  treated  as  settled  throughout  the  present  century ;  and 
(1)  1  Atk.  458.  (2)  3  Atk.  526;  1  Ves.  Sen.  15. 
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if  this  contention  were  sound  it  ought  (as  it  seems  to  me)  to  have  STIRLING, J. 
prevailed  with  reference  to  all  wills  of  married  women  entitled  1888 
to  separate  estate  which  contained  the  appoiutment  of  executors. 
Nevertheless,  according  to  the  course  of  decisions  of  Courts  of 
Equity,  and  the  practice  of  the  Ecclesiastical  Courts,  and  of  the 
Court  of  Probate,  the  title  of  the  husband  to  the  undisposed  of 
personalty  of  the  wife  has  uniformly  prevailed.  I  am  of  opinion, 
therefore,  that  I  cannot  give  effect  to  this  argument,  and  that 
what  I  have  really  to  consider  is  whether  the  Married  Women  s 
Property  Act  has  altered  the  devolution  of  the  undisposed  of 
estate  of  married  women. 

The  Act  simply  confers  on  married  women  the  capacity  to 
acquire,  to  hold  and  dispose  of  by  will  or  otherwise  of  property 
as  if  they  were  femes  sole.  None  of  these  matters  are  in  question. 
The  acquisition  and  holding  of  the  property  are  past  and  gone. 
The  dispute  is  as  to  the  devolution  of  property  undisposed  of. 
Now  with  this  the  xAct  does  not  purport  to  deal. 

In  this  respect  the  language  of  the  Act  is  in  marked  contrast 
with  that  of  the  25th  section  of  20  &  21  Yict.  c.  85,  which  pro- 
vides : — [His  Lordship  then  read  that  section  and  continued : — ] 

Under  these  circumstances  I  see  no  reason  for  holding  that  the 
Act  does  more  than  it  purports  to  do ;  and  I  am  therefore  of 
opinion  that  on  the  death  of  the  testatrix  the  title  of  her  husband 
to  her  undisposed  of  separate  estate  accrued ;  that  the  executors 
of  her  will  became  trustees  of  it  for  him,  and  consequently  that 
he,  and  not  the  next  of  kin  of  the  testatrix,  is  entitled  to  it. 

As  to  the  incidence  of  the  probate  duty,  there  being  no  express 
disposition  of  the  residuary  estate,  it  follows  that  such  duty  must 
be  apportioned  rateably  betv/een  the  specifically  appointed  pro- 
perty and  the  undisposed  of  property  which  has  come  to  the  hus- 
band, so  as  to  fall  on  these  properties  respectively  in  the  same 
manner  as  it  would  have  done  before  the  change  which  has  taken 
place  in  the  form  of  the  grant. 


Jenhins  asked  the  Court  to  allow  him  to  refer  to  BlaiJdock  v. 
Grindle  (1),  where  a  testatrix  by  her  will  attempted  to  appoint 
three  different  funds,  and  failed  effectually  to  appoint  two  of 

(1)  Law  Eep.  7  Eq.  215. 
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STiRLlNGjJ.  them,  and  the  grant  of  probate  was  limited  to  the  fund  which 
was  effectually  appointed,  and  it  was  held  that  the  debts,  funeral 
and  testamentary  expenses  of  the  testatrix,  and  the  costs  of  all 
parties  must  come  out  of  the  undisposed  of  residue. 


In  re 
Lambert's 
Estate. 

Stanton 

V. 

Lambert. 


Stieling,  J. : — I  do  not  understand  that  in  that  case  the  pro- 
bate duty  upon  the  property  which  passed  by  the  will  was  paid 
out  of  the  undisposed  of  residue.  It  must  have  been  paid  before 
there  was  any  distribution  of  the  fund  under  the  will,  and  I  do 
not  think  this  point  arose  in  that  case.  In  this  case  the  undis- 
posed of  residue  must  bear  the  debts  of  the  wife  if  there  are  any, 
and  such  part  of  the  expenses  of  proving  the  will,  including  the 
probate  duty,  as  is  attributable  thereto,  and  the  appointed  share 
will  bear  such  part  of  those  expenses  as  are  attributable  to  it,  but 
the  expenses  relating  to  the  questions  which  have  arisen  here 
will  fall  on  the  undisposed  of  property,  as  they  have  been  occa- 
sioned by  a  contest  between  the  husband  and  the  next  of  kin. 


Solicitors :  Bamsden  &  Austin, 


W.  W.  K. 


STIRLTNG,J. 

]888 

-Juhi  12  17, 
'  19. 


KINNAIED  V,  TKOLLOPE. 

[1886    K.  1073.] 

Mortgage — Covenant  hy  Mortgagors  to  pay  Principal  and  Interest — Assignment 
hy  Mortgagors  of  Equity  of  Bedemptio7i — Further  Charge  hy  Assignee  in 
fo.vourof  Original  Mortgagees — Insolvency  of  Assignee — Action  hy  Mortgagees 
on  Covenant  hy  original  Mortgagors — Bight  of  original  Mortgagors  to  He- 
conveyance  on  Payment  of  original  Mortgage  Deht. 

A  mortgagor  who  lias  absolutely  assigned  his  equity  of  redemption  in 
the  mortgaged  property,  acquires,  when  sued  by  the  mortgagee  upon  the 
covenant  to  pay  principal  and  interest  contained  in  the  mortgage,  a  new 
right  to  redeem,  and  is  entitled  upon  paying  the  mortgage  money  to  a  re- 
conveyance to  himself,  subject  to  any  equity  of  redemption  vested  in  any 
other  person. 

And  he  is  so  entitled,  even  if  after  the  assignment  of  the  equity  of 
redemption  the  assignee  has  further  charged  the  property  either  to  the 
original  mortgagee  or  to  some  other  person. 

In  1870  the  Defendants  mortgaged  property  to  the  Plaintiffs  to  secure 
£12,000  and  interest,  and  entered  into  the  usual  covenants  for  payment  of 
principal  and  interest. 

In  1872  the  Defendants,  for  value,  absolutely  assigned  their  equity  of 


VOL.  XXXIX.]  CHANCERY  DIVISION. 


637 


1888 


V. 

Trollope. 


redemption  to  A.  B.,  and  lie  covenanted  to  indemnify  them  against  tlie  STIRLING,J. 
£12,000  and  interest. 

In  1875  A.  B.  further  charged  the  property  to  the  Plaintiff  to  secure  £8000 
and  interest,  covenanting  that  it  should  not  be  redeemable  except  upon  Kinnaird 
payment  of  the  £8000  as  well  as  the  £12,000. 

A.  B.  afterwards  became  insolvent,  and  the  property  having  depreciated 
in  value,  the  Plaintiffs  brought  an  action  against  the  Defendants  on  the 
covenant  contained  in  the  mortgage  of  1870,  to  recover  the  £12,000  and 
interest. 

In  a  special  case  stated  in  the  action  : —  § 
Held,  that  the  Plaintiffs  were  entitled  to  judgment  for  the  £12,000  and 
interest,  but  only  upon  the  terms  that  they  reconveyed  the  property  to  the 
Defendants  subject  to  such  equity  of  redemption  as  might  be  subsisting  in 
any  person  or  persons  other  than  the  Defendants  themselves. 


S; 


IPECIAL  CASE. 
By  indenture  dated  the  4tli  of  January,  1870,  the  Defendants, 
Messrs.  Trollope,  mortgaged  certain  leasehold  property,  consisting 
of  a  messuage  stabling  and  buildings  known  as  ISTo.  11,  Hereford 
Gardens,  in  the  county  of  Middlesex,  to  the  then  trustees  of  the 
Frovident  Life  Office  to  secure  the  sum  of  £12,000,  and  interest ; 
and  the  mortgage  deed  contained  the  usual  covenants  by  the 
mortgagors  for  the  payment  of  principal  and  interest,  and  a  pro- 
viso for  redemption  in  the  usual  form.  In  1872  the  Defendants 
sold  the  equity  of  redemption  in  the  mortgaged  premises  to 
Geoiye  Frederick,  Earl  of  Glasgow,  for  £9100,  and  by  inden- 
ture dated  the  24th  of  June,  1872,  assigned  the  same  to  him 
subject  to  the  indenture  of  mortgage  of  the  4th  of  January,  1870, 
and  to  the  principal  and  interest  thereby  secured ;  and  Lord 
Glasgow  covenanted  with  the  Defendants  to  pay  the  principal  sum 
of  £12,000  and  interest,  and  to  indemnify  them  from  all  claims 
in  respect  thereof.  By  indenture  dated  the  10th  of  May,  1875, 
Lord  Glasgoiv  further  charged  the  premises  comprised  in  the 
indenture  of  mortgage  of  the  4th  of  January,  1870,  with  the  pay- 
ment to  the  then  trustees  of  the  Frovident  Life  Office  of  the  sum 
of  £8000  then  lent  by  them,  and  interest  thereon,  and  covenanted 
with  them  that  the  mortgaged  premises  should  not  be  redeemable 
except  upon  payment  of  the  £8000  and  interest  as  well  as  the 
£12,000  and  interest. 

In  1886  Lord  Glasgow,  who  had  up  to  that  time  paid  the 
interest  on  both  mortgage  debts,  became  insolvent,  and  the  interest 
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STIKLING,J.  on  the  mortgage  money  having  fallen  into  arrear,  and  the 
1888       property  having  depreciated  in  value,  the  Plaintiffs,  who  were 
KiNNAiRD         present  trustees  of  the  Provident  Life  Office,  applied  to  the 
Teollope    I^efendants  to  pay  the  £12,000  and  interest  under  the  covenant 

  in  the  original  mortgage.    The  Defendants  were  willing  to  pay 

the  £12,000  and  interest,  but  upon  condition  that  Plaintiffs 
assigned  to  them  the  mortgage  of  the  4th  of  January,  1870,  or 
otherwise  assured  to  them  the  property  comprised  therein  as 
security  for  the  £12,000,  in  priority  to  the  Plaintiffs'  charge  for 
£8000  created  by  the  indenture  of  the  18th  of  May,  1875. 

The  Plaintiffs  refused  these  conditions  and  brought  an  action 
against  the  Defendants  upon  the  covenant  contained  in  the 
original  mortgage  of  the  4th  of  January,  1870,  for  payment  of 
the  £12,000  and  interest.  This  was  a  special  case  stated  in  that 
action  for  the  opinion  of  the  Court  upon  the  question  whether  the 
Plaintiffs  were  entitled  to  judgment  for  the  sum  of  £12,000  and 
interest,  and  if  so  upon  what  terms. 

Hastings^  Q.C.,  and  FranJc  Evans,  for  the  Plaintiffs  : — 

The  Plaintiffs  are  entitled  unconditionally  to  a  judgment  for 
£12,000,  interest  and  co^ts ;  and  the  Defendants  are  not  entitled 
to  a  transfer  of  the  mortgage  of  the  4th  of  January,  1870,  or  to 
an  assurance  or  redemption  of  the  property  comprised  therein,  or 
to  any  stay  of  proceedings  in  this  action,  unless  they  pay  the 
£8000  and  interest  secured  by  the  mortgage  of  the  10  th  of  May, 
1875,  as  well  as  the  £12,000  and  interest  secured  by  that  of  the 
4th  of  January,  1870.  They  have  absolutely  assigned  for  value 
their  equity  of  redemption,  and  they  have  ceased  to  have  any 
interest  whatever  in  the  mortgaged  property.  They  would  not 
be  necessary  parties  to  a  foreclosure  action,  and  unless  they  have 
an  interest  in  the  equity  of  redemption  they  are  not  entitled  to 
redeem  :  Brown  v.  Stead  (1)  ;  Pearce     Morris  (2). 

The  Defendants  are,  of  course,  entitled  to  be  indemnified 
against  payment  of  the  mortgage  debt  by  the  assignee  of  the 
equity  of  redemption  ;  but  if  they  wish  to  redeem  the  property, 
they  must  acquire  an  interest  in  the  equity  of  redemption,  for  at 
present  they  have  none. 

(1)  5  Sim.  535.  (2)  Law  Eep.  5  Cli.  227. 
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They  are  bound  to  repay  us  the  £12,000  we  lent  them,  with  STIRLING,J. 
interest  and  costs ;  and  we  are  entitled  to  tack  the  sums  of  1888 
£12,000  and  £8000  and  the  interest  and  securities  for  the  same,  kinnaikd 
and  to  refuse  to  transfer  the  mortgage  or  assure  the  premises,  tjjollope 
except  on  full  payment  of  aH  sums  secured  by  both  our  mortgages.   

The  Defendants  by  assigning  the  equity  of  redemption  to 
Lord  Glasgow  gave  him  the  power  and  the  right  of  dealing  with 
the  property  as  he  thought  fit,  and  when  he  further  charged  it  he 
made  it  irredeemable  except  on  payment  of  both  the  sums  secured 
upon  it ;  and  the  Defendants  are  bound  by  his  acts. 

It  is  clear  that  if  the  second  advance  had  been  by  separate 
mortgagees,  the  Defendants  would  not,  upon  payment  of  the 
money  due  on  the  first  mortgage,  have  been  entitled  to  call  for  a 
reconveyance  from  the  Plaintiffs  :  Teevan  v.  Smith  (1)  ;  and  in  any 
case  the  Plaintiffs  cannot  be  in  a  worse  position  than  if  they  were 
second  mortgagees :  Ferry  v.  Earlier  (2)  ;  Dyson  v.  Morris  (3). 

BucMey,  Q.C.,  HorshrugJi,  and  Najner  Trollope,  for  the  Defen- 
dants : — 

The  argument  for  the  Plaintiffs  is  that  the  Defendants  have 
no  right  to  redeem  because  they  have  parted  with  the  equity  of 
redemption.  The  answer  is,  that  this  is  not  an  action  by  a  mort- 
gagor for  redemption,  but  an  action  against  a  mortgagor  upon 
his  covenant  to  pay,  which  action  opens  his  right  to  redeem, 
and  entitles  him  to  a  stay  of  proceedings  until  the  mortgagee 
gives  him  back  unaltered  the  property  which  formed  the  security 
for  the  loan :  Palmer  v.  Hendrie  (4) ;  Schoole  v.  Sail  (5) ;  Lock- 
hart  V.  Hardy  (6). 

It  is  no  doubt  perfectly  competent  for  a  person  who  acquires 
the  equity  of  redemption  to  borrow  money  on  the  property  and 
to  create  a  further  incumbrance  on  it  in  favour  of  the  original 
mortgagee,  but  directly  the  latter  sues  the  original  mortgagor 
upon  his  covenant  to  pay  he  calls  into  life  rights  which  did  not 
previously  exist ;  and  the  original  mortgagor  can  claim  to  hold 
the  estate  in  effect  as  first  mortgagee  to  the  extent  of  the  sum 


(1)  20  Ch.  D.  724. 

(2)  13  Ves.  198. 

(3)  1  Hare,  413. 


(4)  27  Beav.  349 ;  28  Beav.  341, 343. 

(5)  1  Sch.  &  Lef.  176. 

(6)  9  Beav.  349. 
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STIKLING,J.  which  he  is  called  upon  to  pay  under  his  covenant.    The  obliga- 
1888       tions  between  mortgagor  and  mortgagee  are  in  fact  mutual. 
KiNNAIRD    Upon  the  mortgagor  there  is  the  obligation  to  pay,  but  directly 
Tkollope  there  arises  in  the  mortgagee  the  obligation  to  give 

——  back  the  property  which  was  the  security  for  the  money  so  paid. 
So  that  the  right  of  the  mortgagee  to  payment  is  not  absolute, 
but  controlled  by  that  obligation  on  his  part. 

If  a  mortgagee  who  has  obtained  an  assignment  of  the  equity 
of  redemption  so  deals  with  the  mortgaged  property  as  to  put  it 
out  of  his  power  to  reconvey  it,  the  original  mortgagor  is  entitled 
to  an  injunction  to  restrain  an  action  against  him  on  his  covenant 
to  pay  the  mortgage  debt :  Walker  v,  Jones  (1) ;  Budge  v. 
Bichens  (2). 

In  this  case  if  the  Defendants  pay  on  their  covenant  they  will 
be  entitled  to  hold  the  estate  to  the  extent  of  £12,000  free  from 
incumbrances.  There  will  no  doubt  be  another  incumbrance  of 
£8000  standing  behind  them,  and  the  Defendants  will  be  content 
to  be  redeemed  upon  payment  of  their  £12,000  with  interest  and 
costs.  But  the  Plaintiffs  are  not  entitled  to  judgment  except  on 
those  terms.  ,  * 

They  contend,  indeed,  that  they  are  entitled  as  against  the 
Defendants  to  require  payment  of  the  £8000  also  before  they 
reconvey,  and  they  call  this  "  tacking."  But  suppose  the  further 
charge  had  been  made  to  a  stranger,  it  could  not  surely  be  main- 
tained that  the  effect  of  the  payment  of  the  original  mortgage- 
money  by  the  Defendants  would  be  to  accelerate  the  second 
mortgage  and  make  the  stranger  first  mortgagee ;  and  yet  this 
is  by  analogy  the  result  which  the  Plaintiffs  claim  to  be  entitled 
to  insist  on. 

Hastings,  in  reply : — 

Even  admitting  that  by  suing  a  mortgagor  who  has  parted 
with  the  equity  of  redemption  the  mortgagee  lets  him  in  to 
redeem — and  whether  that  right  of  redemption  is  a  fresh  right 
created  by  the  action  or  an  old  right  revived'by  it  is  immaterial — 
and  admitting  also  that  a  mortgagee  who  can  no  longer  give  effect 
to  the  mortgagor's  right  to  redeem  has  lost  the  right  to  enforce 
(1)  Law  Eep.  1  P.  C.  50,  61.  (2)  Law  Eep.  8  0.  P.  358.  ^ 
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his  covenant— still  that  is  not  the  case  here.    The  Plaintiffs  STIRLING, J. 

can  reconvey,  and  the  real  and  only  question  is  on  what  terms  igss 

the  Defendants  are  to  be  let  in  to  redeem.    Upon  that  we  say  kinnaird 

that  they  are  not  entitled  to  redeem  the  first  mortgage  without 

*'  DO  'Ieollope. 

also  redeeming  the  second.   

In  Palmer  v.  Hendrie  (1)  the  mortgagee  had  concurred  with 
the  owner  of  the  equity  of  redemption  in  selling  a  portion  of  the 
mortgaged  property,  and  the  mortgagor's  right  to  redeem  could 
not  be  worked  out.  And  that  this  is  the  true  ground  of  that 
decision  is  shewn  by  Lochliart  v.  Hardy  (2).  In  these  and  all  the 
cases  cited  for  the  Defendants  there  was  a  single  mortgage  only. 
Here  there  are  two  successive  mortgages,  and  the  original  mort- 
gagor has  only  the  same  right  of  redemption  as  any  other 
mortgagor  :  Teevan  v.  Smith  (3).  It  makes  no  difference  whether 
the  first  and  second  mortgages  are  vested  in  the  same  person  or 
not.  They  are  two  existing  incumbrances,  and  the  mortgagor  is 
not  entitled  to  redeem  one  without  the  other,  otherwise  he  would 
be  in  the  position  of  a  special  mortgagor  to  himself,  for  which 
there  is  no  authority.  It  has  never  been  decided  that  where  the 
mortgagor  has  assigned  the  equity  of  redemption  for  value,  and 
his  assignee  has  created  a  second  mortgage,  the  original  mortgagor 
is,  on  paying  the  original  mortgage-money,  entitled  to  redeem 
the  first  mortgage  without  redeeming  the  second. 

Stirling,  J. : — 

So  far  as  I  am  aware  there  is  no  authority  precisely  governing  - 
this  exact  question,  and,  having  regard  to  the  nicety  of  the  point 
involved,  I  shall  reserve  my  judgment. 

1888.  July  19.    Stirling,  J  :— 

This  is  a  special  case  raising  a  question  which  does  not  appear 
to  be  entirely  covered  by  any  previous  decision.  The  facts 
which  give  rise  to  it  are  few  and  simple,  and  may  be  thus  stated. 
[His  Lordship  then  stated  shortly  the  facts  of  the  case,  and 
continued : — ]  Although  at  law  the  covenant  for  payment  of 
the  mortgage  debt  contained  in  a  mortgage  deed  may  be  absolute, 


(1)  27  Beav.  349 ;  28  Beav.  341.  (2)  9  Beav.  349. 

(3)  20  Oil.  D.  724. 
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STiELlNGjj.  and  the  estate  of  the  mortgagee  may  become  absolute  on  non-pay- 
1888       ment  at  the  time  appointed,  it  has  long  been  established  that  the 
KiNNAiKD    case  is  otherwise  in  equity.    "  It  is  also  clear,"  said  Lord  Justice 
Trollope    Turner  in  Walher  v.  Jones  (1),  "that  every  mortgagor  has  the 

  right  to  have  a  re-conveyance  of  the  mortgaged  property  upon 

payment  of  the  money  due  upon  the  mortgage;  and  that  every 
mortgagee  is  charged  with  the  duty  of  making  such  re-conveyance 
upon  such  payment  being  made."  If  the  mortgagee,  although 
unable  to  perform  this  duty,  insisted  on  suing  the  mortgagor  at 
law  on  his  covenant,  the  Courts  of  Equity  interfered  in  the  mort- 
gagor's favour.  Thus  in  a  case  mentioned  by  Lord  Redesdale  in 
Schoole  V.  Sail  (2),  where  the  mortgagee  died  leaving  no  heir, 
and  his  legal  personal  representative  sued  at  law  for  the  mortgage 
debt,  an  injunction  was  granted  to  prevent  the  prosecution  of 
the  action  upon  the  terms  of  the  mortgage  debt  being  brought 
into  Court,  where  it  remained  until  the  legal  estate  was  got  in 
and  conveyed  to  the  mortgagor.  Again,  where  a  mortgagee  has 
obtained  a  decree  for  foreclosure  absolute  he  may  still  sue  the 
mortgagor  on  the  covenant  provided  he  retains  the  mortgaged 
property  in  his  possession,  but  (as  is  laid  down  by  Lord  Langdale 
in  Lockhart  v.  Hardy  (3)),  by  so  suing  he  gives  the  mortgagor  a 
new  right  of  redemption,  notwithstanding  the  foreclosure,  and 
the  mortgagor  may  file  a  bill  to  redeem.  If,  however,  the 
mortgagee  has  sold  the  mortgaged  property,  a  Court  of  Equity 
will  interfere  to  restrain  an  action  on  the  covenant.  In  these 
cases  the  mortgaged  property  had  ceased  to  be  vested  in  the 
person  who  insisted  on  his  legal  rights  under  the  covenant  to 
pay. 

I  have  now  to  inquire  how  the  law  stands  where  the  mortgagor 
has  parted  with  his  interest  in  the  mortgaged  property.  If,  for 
example,  the  mortgagor  has  assigned  absolutely  his  equity  of 
redemption  in  the  mortgaged  property  it  was  conceded  in  argu- 
ment that  so  long  as  the  mortgagee  abstained  from  suing,  the 
mortgagor  cannot  bring  an  action  to  redeem ;  and,  further,  that 
if  the  mortgagee  chooses  to  assert  his  right  to  foreclose,  the 
'         mortgagor  is  not  a  necessary  party  to  the  foreclosure  action.  If, 

(1)  Law  Eep.  1  P.  C.  61.  (2)  1  Sch.  &  Lef.  176. 

(3)  9  Beav.  355. 
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liowever,  the  mortgagee  sues  the  mortgagor  on  his  covenant  the  STIRLING,.!, 
case  of  Palmer  v.  Heuclrie  (1)  shews  that  the  mortgagor  having  18SS 
paid  what  is  due  on  the  mortgage  is  in  some  way  or  other  entitled  kinnaird 
to  require  the  mortgagee  to  perform  the  duty  of  reconveying  the  '£^q^^q-pj^ 
mortgaged  property.   

In  that  case  the  facts  were  these :  Palmes-,  the  plaintiff,  in 
1847  mortgaged  some  leasehold  property  to  Eendrie  for  £800,  and 
he  covenanted  in  the  usual  terms  to  pay  the  mortgage  money. 
After  part  of  it  had  been  paid  off,  Palmer  agreed  to  transfer  the 
equity  of  redemption  to  Overton  &  Hughes,  who  were  solicitors. 
Accordingly,  by  an  indenture,  dated  in  February,  1850,  Palmer 
assigned  the  property  to  them,  subject  to  the  mortgage,  and 
Overton  &  Hughes  covenanted  to  pay  the  mortgage  and  to  in- 
demnify the  plaintiff  therefrom.  After  this  Hendrie  executed 
certain  deeds  by  which  he  and  Overton  &  Hughes  granted  under- 
leases of  part  of  the  property  at  peppercorn  rents,  and  by  these 
transactions  considerable  sums  by  way  of  premium  were  received 
and  retained  by  Hughes.  Overton  s  interest  in  the  mortgaged 
property  w^as  transferred  to  Hughes,  who,  in  1858,  absconded,  and 
was  declared  bankrupt. 

In  January,  1859,  the  executors  of  Hendrie  commenced  an 
action  at  law  against  Palmer  upon  his  covenant  to  recover  £300, 
alleged  to  be  due  on  the  mortgage.  Palmer  then  filed  a  bill 
against  the  executors,  submitting  that  in  equity  he  had  been 
relieved  from  all  liability  upon  the  covenant  for  payment  of  the 
mortgage  money  contained  in  the  deed  of  1847. 

The  Master  of  the  Kolls,  on  a  motion  for  an  injunction  in  the 
action,  says  this  (2)  :  "  I  think  that  this  case  does  not  depend 
upon  the  state  of  the  accounts  between  the  defendant  and  Overton 
(&  Hughes,  or  upon  the  doctrine  of  principal  and  surety.  I  am  of 
opinion  that  there  can  be  no  question  as  to  the  relative  rights 
and  obligations  of  a  mortgagor  and  mortgagee.  A  mortgagee 
may  pursue  all  his  remedies  at  once  ;  he  may  bring  actions  of 
covenant  and  ejectment,  and  at  the  same  time  proceed  to  fore- 
close the  mortgage.  If  he  forecloses  it,  and  afterwards  sues  on 
the  covenant,  he  thereby  opens  the  foreclosure  ;  but  if  he  sues 
on  the  covenant  and  does  not  get  fully  paid,  he  may  still  go  on 
(1)  27  Beav.  319;  28  Beav.  341.  (2)  27  Beav.  350. 
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STIRLING,J.  and  foreclose  the  mortgage.    But  after  he  has  once  been  paid  in 
1888       full,  under  the  covenant  he  cannot  touch  the  estate,  and  is  pre- 
KiNNAiRD    eluded  from  all  proceedings  afterwards.     These  then  are  the 
Tkollopf  duties  and  reciprocal  obligations  between  mortgagor  and 

  mortgagee.    The  mortgagee  has  a  right  to  make  use  of  all  his 

remedies  against  the  mortgagor  for  obtaining  payment  of  his 
money ;  but  as  soon  as  the  mortgage  money  has  been  fully  paid, 
he  is  bound  to  deliver  over  the  mortgaged  estate  to  the  mort- 
gagor." Then  he  goes  on  :  "  The  question  is,  whether,  when  the 
mortgagee  has  made  it  impossible  to  restore  the  property  mort- 
gaged, he  can  proceed  against  the  mortgagor  to  recover  the 
amount  of  the  mortgage  money.  He  can,  undoubtedly,  at  law,  sue 
upon  the  covenant  .  .  .  but  the  mortgagees  must  perform  their 
reciprocal  obligation  :  they  are  bound,  on  payment,  to  restore  the 
property  to  the  mortgagor,  and  if  it  appear,  from  the  state  of  the 
transaction,  that,  by  the  act  of  the  mortgagee,  unauthorized  by 
the  mortgagor,  it  has  become  impossible  to  restore  the  estate  on 
payment  of  all  that  is  due,  I  am  of  opinion  that  this  Court  will 
interfere  and  prevent  the  mortgagee  suing  the  mortgagor  at  law. 
Suppose  a  mortgagee  has  conveyed  away  the  property  without 
receiving  any  consideration  for  it,  can  he  afterwards  sue  the 
covenantor,  who,  on  his  part,  is  unable  to  redeem  the  property, 
there  being  none  left  to  redeem  ?  What  is  there  in  this  case  to 
take  away  the  plaintiff's  right  to  redeem  the  property  or  his 
right  to  compel  the  defendants  to  restore  it  on  being  paid  ?  I 
see  nothing  in  the  case  to  do  it.  It  is  argued  that  by  the  convey- 
ance of  the  equity  of  redemption  the  plaintiff  is  precluded,  under 
any  circumstances,  from  calling  for  a  conveyance  of  the  estate. 
But  it  is  to  be  observed,  that  the  transferees  became  liable  to  pay 
the  mortgage  money,  and  that  they  covenanted  to  indemnify 
the  plaintiff  therefrom.  Hendrie  was  no  party  to  the  deed,  and 
his  executors  insist  that  it  was  not .  binding  on  them,  and  that 
they  have  a  right  to  sue  the  plaintiff  on^  the  covenant  in  the 
mortgage  deed.  But  he  has  since  admitted  the  transaction,  and 
granted  leases  of  the  property  at  nominal' rents,  and  has  either 
received  the  purchase-money  for  the  leases  or  has  allowed  Over- 
ton &  Hughes  to  do  so.  I  think  his  executors  cannot  now  repu- 
diate the  transfer,  and  avail  themselves  of  it,  for  the  purpose  of 
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saying,  on  the  one  hand,  that  it  relieves  them  from  their  obliga-  STIRLING 
tion  to  restore  the  estate,  and  on  the  other,  that  they  can  still  1888 
sue  for  the  mortgage  money."  Kinnaird 
At  the  hearing  (1)  Lord  Bomilly  adhered  to  this  decision,  trollope 
which  was  approved  by  Lord  Justice  Turner  in  Walker  Y.Jones  (2). 
It  follows  from  this  decision  that  a  mortgagor  who  has  abso- 
lutely assigned  his  equity  of  redemption  is  nevertheless  when 
sued  on  his  covenant  entitled,  upon  paying  the  mortgage  money, 
to  a  reconveyance  to  himself ;  for  if  the  reconveyance  had  only 
to  be  made  to  the  assignee  of  the  mortgagor,  and  not  to  the  mort- 
gagor himself,  then  the  dealings  of  the  mortgagee  and  of  the 
assignee  with  the  mortgaged  property  could  not  have  affected  the 
mortgagor,  and  ought  not  to  have  prevented  the  mortgagee  from 
suing  him.    In  other  words,  the  assignment  of  the  equity  of 
redemption  did  not  render  absolute  a  covenant  on  the  part  of  the 
mortgagor,  which  had  previously  been  (in  equity)  conditional 
only. 

I  think,  therefore,  that  a  mortgagor  who  has  entirely  parted 
with  the  equity  of  redemption  nevertheless  acquires  upon  being 
sued  by  the  mortgagee  a  new  right  to  redeem,  in  the  same  wa}" 
as  a  mortgagor  who  has  been  absolutely  foreclosed  acquires  upon 
being  sued  a  new  right  of  redemption  ;  and  upon  redeeming  the 
mortgagor  would  be  entitled,  as  I  apprehend,  to  a  reconveyance 
in  the  form  indicated  in  Fearce  v.  Morris  (3) — namely,  subject  to 
such  equity  of  redemption  as  may  be  vested  in  any  person  other 
than  himself. 

Then,  does  it  make  any  difference  if,  after  the  assignment  of 
the  equity  of  redemption,  the  assignee  mortgages  either  to  the 
original  mortgagee  or  to  some  other  person  ?    I  think  not. 

Such  a  mortgage  creates  in  the  new  mortgagee  a  fresh  interest 
in  the  equity  of  redemption,  but  it  does  not,  in  my  opinion, 
impose  any  additional  burden  or  liability  on  the  mortgagor. 

On  this  part  of  the  case  Palmer  v.  Hendrie  (4)  again  throws  some 
light.  It  was  there  held  that  the  mortgagor  on  paying  off  the 
mortgage  debt  is  entitled  to  have  the  property  restored  to  him 
unaffected  by  any  acts  of  the  mortgagee  unauthorized  by  the 

(1)  28  Beav.  3il.  (3)  Law  Rep.  5  Ch.  277. 

(2)  Law  Rep.  1  P.  C.  50,  62.  (4)  27  Beav.  349 ;  28  Beav.  341. 


KiNNAIRD 
V. 

Teollope, 
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STIRLING  J.  mortgagor.  The  necessary  authority  might  be  derived  either  (as  in 
jggg  the  case  oi Budge  v.  Bichens  (1))  from  the  powers  conferred  by  the 
mortgage  deed,  or  from  the  direct  concurrence  of  the  mortgagor, 
or  possibly  otherwise  ;  but  it  was  held  in  Palmer  v.  Hendrie  (2) 
that  the  mere  concurrence  of  the  assignee  of  the  equity  of  re- 
demption in  acts  which  were  not  within  the  powers  conferred  by 
the  mortgage  was  insufficient.  It  was  argued  in  the  present  case 
that  by  absolutely  assigning  the  equity  of  redemption  the  mort- 
gagor authorized  the  assignee  to  deal  with  it  as  his  own  property, 
and  consequently  to  raise  money  on  it.  If  this  argument  be  well 
founded,  I  have  difficulty  in  seeing  why  the  dealings  which 
formed  the  subject  of  decision  in  Pahner  v.  Hendrie  should  not 
have  been  held  to  be  authorized  by  the  mortgagor.  Such  autho- 
rity as  was  conferred  by  the  assignment  did  not,  in  my  judg- 
ment, extend  to  raising  money  on  behalf  of  the  mortgagor,  or  to 
making  his  right  of  redemption  more  burdensome  to  him  than 
it  would  otherwise  have  been.  The  assignee  could  only  raise 
money  on  his  own  behalf,  and  could  not  by  so  doing  impose  (as 
against  the  mortgagor)  an  additional  burden  on  the  mortgaged 
property. 

Again,  it  was  contencfed  that  the  case  was  governed  by  that  of 
Teevan  v.  Smith  (3).  But,  to  my  mind,  the  decision  in  Teevan  v. 
Smith  depended  on  facts  and  principles  totally  different  from 
those  with  which  I  am  now  dealing.  There  a  mortgagor  having 
made  first  and  second  mortgages,  tendered  to  the  first  mortgagee 
the  amount  due  on  his  mortgage,  and  then  claimed  under  sect.  15 
of  the  Conveyancing  Act  a  transfer  to  his  own  nominee  of  the  mort- 
gage debt  and  security.  It  was  held  that  he  was  not  entitled  to 
do  so,  to  the  prejudice  of  the  second  mortgagee.  If,  in  the 
present  case,  the  second  mortgage  had  been  executed  by  the  De- 
fendants, the  case  of  Teevan  v.  Smith  and  the  principles  on  which 
it  was  decided  might  have  had  some  application  :  but  the  second 
mortgage  is  the  mortgage  of  Lord  Glasgow,  5,nd  the  Defendants 
are  under  no  liability  in  respect  of  it. 

I  am,  therefore,  of  opinion  that  the  Plaintiffs  are  entitled  to 
judgment  for  £12,000  and  interest,  but  only  on  the  terms  that 

(1)  Law  Eep.  8  C.  P.  358.  (2)  27  Beav.  349 ;  28  Beav.  341. 

(3)  20  Ch.  D.  724. 
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upon  receiving  payment  of  that  sum  they  reconvey  the  mort- STIRLING, J. 
gaged  property  to  the  Defendants,  subject  to  such  equity  of  3888 
redemption  as  may  be  subsisting  in  any  person  or  persons  other  Ki^J^ied 

than  the  Defendants  themselves.  ^  ^• 

Teollope. 

Solicitors  :  Burrows,  Barnes,  &  Pears;  Trollope  &  Winchworth, 


W.  W.  K. 
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WHELAN  V.  PALMER. 

[1887    W.  901.] 

Power  of  jointuring — Corrupt  Bargain  inducing  Appointment — Fraud  on 
Power — Escrow. 

Under  a  power  of  appointing  a  jointure  rent-charge  not  exceeding  £200, 
tlie  donee  of  the  power  appointed  £200  a  year  to  the  jointress  under  a 
corrupt  bargain  with  her  to  provide  thereout  for  a  stranger : — 

Held,  that  the  appointment  was  a  fraud  on  the  power  and  void  not 
merely  pro  tanto  but  altogether,  although  the  jointress  took  some  benefit 
under  the  appointment,  it  clearly  appearing  that  the  donee  had  no  in- 
tention whatever  of  benefiting  her  and  used  the  power  merely  as  machinery 
to  benefit  the  stranger. 

If,  however,  it  had  appeared  that  the  donee  did  intend  to  benefit  the 
jointress  to  some  extent  the  appointment  might  have  been  upheld  pro 
tanto. 

The  doctrine  laid  down  by  Lord  St.  Leonards  in  his  book  on  Powers  (1), 
and  adopted  in  Rowley  v.  Bowleg  (2),  that  there  is  a  distinction  between  a 
power  of  jointuring  and  a  power  to  appoint  to  children,  discussed. 

TF".  (7.  WHELAN  by  his  will,  dated  the  17th  of  February,  1858, 
after  appointing  J.  B.  Planche  and  J.  T.  Jackson  (both  since 
deceased)  and  the  Defendant  W.  M.  Fladgate  his  trustees  and 
executors,  devised  all  his  real  estates  to  the  said  trustees  for  1000 
years  from  the  date  of  his  decease  upon  trust  to  secure  certain 
annuities ;  and,  subject  thereto,  to  the  use  of  his  wife  K.  F.  Whelan 
during  widowhood,  and  after  her  death  or  second  marriage 
the  testator  devised  his  said  real  estate  (in  the  events  which 
happened)  to  his  son  W.  H.  G.  Whelan  for  life,  with  remainder  to 
his  issue  male  in  tail  male,  with  remainder  to  his  (the  testator's) 
daughter,  the  Defendant  J.  E.  Palmer,  the  wife  of  the  Defen- 
dant /.  D.  Palmer,  for  life,  with  remainder  to  her  son  the  De- 
fendant V.  D.  Palmer  in  tail  male,  but  subject  to  a  limitation  in 
immediate  precedence  of  the  life  estate  of  the  Defendant  /.  E. 
Palmer  to  the  Defendant  B.  G.  Glarlce  for  100  years  upon  trust 
to  pay  the  rents  and  profits  to  the  Defendant  J.  E.  Palmer  for 
her  separate  use,  without  power  of  anticipartion,  with  divers  re- 
mainders over.  And  the  said  testator  by  his  said  will  empowered 
every  male  person  tenant  for  life  under  the  limitations  thereof, 
(1)  8th  Ed.,  pp.  610-612.  (2)  Kay,  242,  259,  260. 


KEKEWIOH, 
J. 

1888 


April  20,  21, 
23. 
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in  contemplation  of  or  after  marriage,  by  deed  or  will  to  appoint  KEKEWICH, 
in  favour  of  any  woman  whom  lie  mi^ht  marry  or  have  married 

•  1888 

a  yearly  rent-charge  not  exceeding  £200  to  be  issuing  out  of  his 
said  estates  or  any  part  thereof,  and  to  commence  from  the  death  Whelan 
of  each  tenant  for  life  and  be  payable  half-yearly  during  the  life  Palmer. 
of  such  woman,  with  such  powers  and  remedies  for  securing  the 
payment  thereof  as  therein  mentioned. 

The  said  testator  died  on  the  3rd  of  June,  1869,  and  his  widow, 
the  said  K.  F.  Whelan,  married  again  on  the  5th  of  January, 
1885,  and  thereupon  the  said  W.  E.  C.  Whelan  became  tenant  for 
life  of  the  settled  estates. 

W.  H.  G.  Whelan  married  the  Plaintiff  on  the  18th  of  January, 
1877,  and  by  deed-poll  under  his  hand  and  seal  dated  the  23rd 
of  April,  1886,  and  duly  made  in  exercise  of  the  aforesaid  power 
of  jointuring,  appointed  in  favour  of  the  Plaintiff  as  from  the 
date  of  his  decease  a  yearly  rent-charge  of  £200  a  year  to  be 
issuing  out  of  the  said  estates  and  to  be  payable  half-yearly 
during  the  Plaintiff's  life,  with  the  usual  remedies  by  distress 
and  entry  by  law  allowed  for  securing  payment  thereof. 

W.  H.  a  Whelan  died  on  the  26th  of  April,  1886,  without 
leaving  any  issue  by  the  Plaintiff,  and  thereupon  the  Defendant 
/.  E.  Palmer  became  tenant  for  life  of  the  settled  estates.  The 
Defendant  /.  E.  Palmer  having  declined  to  pay  the  aforesaid 
rent-charge  of  £200  on  the  ground  that  the  deed-poll  was  void 
and  of  no  effect,  the  Plaintiff  commenced  this  action,  and  by  her 
statement  of  claim  (after  stating  the  above  facts)  alleged  that 
prior  to  the  date  of  the  deed-poll  and  in  contemplation  thereof 
she  at  the  request  of  W.  H.  C.  Whelan  agreed  with  him  that  in 
the  event  of  his  appointing  to  her  a  rent-charge  of  £200  per 
annum  by  way  of  jointure  under  the  aforesaid  power,  she  would 
assign  thereout  to  one  Elizaheth  Thompson  the  annual  sum  of  £60  ; 
and  that  after  the  death  of  W.  H.  C,  Whelan  she  was  advised 
that  the  appointment  of  the  said  rent-charge  was  to  the  extent 
of  £60  per  annum  invalid  as  being  a  fraud  on  the  aforesaid  power 
of  jointuring,  but  the  same  was  valid  to  the  extent  of  £140  per 
annum,  and  she  claimed  a  declaration  that  under  the  aforesaid 
deed-poll  she  was  entitled  to  a  rent-charge  of  £140  per  annum 
issuing  out  of  the  said  settled  estates,  and  consequential  relief. 
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that  if  it  was  executed  the  sole  cause  and  inducement  for  its 
Whelan  execution  was  the  ao^reement  between  W.  E.  G,  Whelan  and  the 
Palmer.  Plaintiff  in  favour  of  Elizabeth  Thompson ;  and  further,  that  if  it 
was  executed,  it  was  executed  as  an  escrow  to  take  effect  on  con- 
ditions which  were  never  fulfilled.  Issue  was  joined  and  this 
was  the  trial  of  the  action. 

It  appeared  from  the  evidence  that  the  Plaintiff  and  her 
husband,  W.  H.  C.  Whelan,  had  lived  apart  for  several  years  prior 
to  his  death  ;  that  in  February,  1886,  he  made  a  will  leaving  his 
property  in  trust  for  Elizabeth  Thomi^son  (with  whom  he  was 
living)  and  his  daughter  by  her ;  and  that  by  a  codicil  to  the 
will  he  revoked  a  previous  will  by  which  he  had  exercised  the 
power  of  jointuring  in  favour  of  the  Plaintiff.  It  also  appeared 
that  shortly  before  his  death  he  was  most  anxious  to  provide  for 
Elizabeth  Thompson,  and  proposed  in  the  first  instance  to  the  De- 
fendant /.  E.  Palmer  that  if  she  would  bind  herself  to  pay  £100 
per  annum  to  Eliabeth  Thompson  he  would  bind  himself  not  to 
exercise  his  power  of  jointuring,  but  the  negotiation  fell  through ; 
that  then  he  approached  his  wife,  the  Plaintiff,  through  his 
solicitor,  Mr.  Collings,  on  the  same  subject,  and  eventually  on  the 
19th  of  April,  1886,  she  signed  an  agreement  whereby  in  con- 
sideration of  his  irrevocably  appointing  to  her  £200  a  year  under 
his  power  of  jointuring  she  agreed  forthwith  to  assign  or  secure 
£60  a  year  to  Elizabeth  Thompson.  On  this  he  executed  the  deed 
of  the  23rd  of  April,  1886,  which  he  sent  to  Mr.  Collings  with 
instructions  not  to  hand  it  over  to  the  Plaintiff  until  she  fulfilled 
her  part  of  the  agreement,  and  that  Mr.  Collings  still  held  the 
deed. 

Barber,  Q.C.,  and  B.  J.  Parser,  for,  the  Plaintiff : — 

No  doubt  if  this  were  a  case  of  the  exercise  of  a  power  of 
appointment  among  children  it  would  be  bad  altogethery.but  the 
cases  shew  that  there  is  a  distinction  between  such  powers  and 
powers  of  jointuring.  In  the  latter  case  the  Court  will  sever  the 
appointment,  and  hold  it  to  be  good,  so  far  as  it  is  for  the  benefit 
of  the  jointress,  and  bad  as  to  the  rest :  Lane  v.  Page  (1) ;  Aleyn 

(1)  Amb.  233. 
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V.  Belchier  (1);  Bauheny  v.  Coclcburn  (2)  ;  Baldwin  \.  Boclie  (3)  ;KEKEWICH, 
Eowleij  V.  Bowleij  (4) ;  Sugden  on  Powers  (5).  This  appointment 
therefore  is  good  as  to  the  £140  per  annum  intended  for  the 
Plaintiff,  but  bad  as  to  the  £60  intended  for  Elizabeth  Thomimn. 
There  is  no  fraud  on  the  remaindermen,  because  they  take  the  Palmer. 
property  subject  to  the  power  of  jointuring,  and  therefore  they 
€annot  complain  of  its  exercise  in  favour  of  the  Plaintiff  so  far  as 
it  is  for  her  own  benefit. 

Warmington,  Q.C.,  and  A,  Young,  for  the  Defendants,  the 
Palmers : — 

The  suggestion  that  there  is  a  distinction  between  powers  of 
appointing  to  children  and  powers  of  jointuring  is  only  a  pro- 
position in  text-writers,  and  is  not  supported  by  the  cases  cited 
when  considered.    There  is  no  judicial  decision  on  the  point. 

[Kekewich,  J. : — In  Boivley  y.  Bowleg  (6),  Yice-Chancellor 
Wood  refers  to  the  doctrine  laid  down  by  Lord  St.  Leonards  in 
the  7th  edition  of  his  book  on  Powers,  that  there  is  a  distinction 
between  a  power  of  jointuring  and  a  power  of  appointing  to 
children,  and  after  pointing  out  that  the  doctrine  is  open  to  the 
objection  taken  by  Sir  William  Grant  in  Baubeny  v.  Cochhurn  (7), 
adds  "  it  is  now  too  late  to  have  that  principle  as  to  jointures 
changed."  After  that  statement  of  his  views,  and  after  so  many 
years,  it  is  not  open  to  me  to  hold  otherwise.] 

With  all  deference  the  Yice-Chancellor  might  have  omitted 
the  whole  passage.  It  is  purely  ohiter  dictum.  The  case  before 
him  was  one,  not  of  jointuring,  but  of  children's  portions.  In 
all  the  cases  cited  there  was  a  clear  intention  to  benefit  the  wife 
to  some  extent,  and  the  appointment  was  several — so  much  to 
the  wife  and  so  much  to  the  stranger.  Here  there  is  an  absolute 
appointment  of  the  whole  fund  subject  to  a  corrupt  bargain. 
The  first  and  only  object  was,  not  to  benefit  the  wife,  but  to  provide 
for  Elizabeth  Thompson,  and  the  power  was  used  solely  to  effect 
that  object.    The  deed  of  appointment  was  also  executed  as  an 

(1)  1  Eden.  132.  (4)  Kay,  242,  260. 

(2)  1  Mer.  626.  (5)  8th  Ed.,  pp.  609-612. 

(3)  5  Ir.  Eq.  Eep.  110.  (6)  Kay,  259,  260. 

(7)  1  Mer.  637,  643. 
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KEKEWICH,  escrow.    It  was  not  to  be  operative  until  the  whole  transaction 
was  complete.    The  Plaintiff  has  refused  to  carry  out  her  part  of 
the  bargain,  to  fulfil  the  condition  on  which  the  deed  wa& 
executed,  and  the  Court  will  not  uphold  the  appointment :  Sugden 
Palmer,    on  Powers  (1) ;  Bigges  Case  (2)  ;  Wigson  v.  Garret  (3) ;  Kihhet  v. 

Lee  (4)  ;  Earl  of  Leicester  s  Case  (5).  Lastly,  a  power  of  jointur- 
ing is  a  particular  power  given  for  a  particular  object,  and  if  it  be 
exercised  for  the  particular  object  so  as  to  foist  in  and  confer  a 
benefit  upon  a  stranger,  that  is  a  fraud  on  the  settlor  and  on  the 
remainderman. 


Farwell,  for  the  Defendant  trustees. 


Barler,  in  reply : — 

The  appointment  so  far  as  it  goes  was  not  a  fraud  on  the  settlor 
or  appointor.  The  Court  will  not  consider  the  motives  of  the 
appointor,  but  the  purpose  for  which  the  appointment  was  made, 
TopJiam  V.  DuJce  of  "Portland  (6).  The  appointor  did  intend  to 
give  the  Plaintiff  £140  per  annum,  and  he  did  so  to  secure  £60 
per  annum  for  Elizabeth  Thompson.  The  issue  here  is,  whether 
the  appointment  as  to  £140  per  annum  is  good  or  not.  As  to  the 
deed  being  executed  as  an  escrow,  the  Plaintiff  has  not  fulfilled 
her  part  of  the  agreement  under  legal  advice,  but  if  the  Court 
thinks  the  appointment  cannot  stand  until  the  condition  is  per- 
formed, she  is  quite  ready  and  willing  to  execute  at  once  an 
assignment  of  £60  per  annum  in  favour  of  Elizabeth  Thompson. 


Kekewich,  J. : — 

This  is  a  case  of  peculiar  interest  to  the  legal  profession, 
because  it  is  more  concerned  with  the  discussion  of  principles  of 
law  than  with  anything  else.  It  is  peculiar  also  in  this  sense,^ 
that  it  raises  a  question  which  certainly  has  not  been  directly 
raised  for  many  years,  if  ever. 

The  first  point,  and  the  only  point,  on  which  the  case  was 
launched  was  this,  that  although,  according 'to  the  rules  which 

(1)  8th  Ed.,  ch.  vii.,  s.  9.  (4)  Hob.  312. 

(2)  1  Kep.  173  a.  (5)  1  Vent.  278. 

(3)  Sir  T.  Eaym.  239;  3  Keb.  510.  (6)  1  D.  J.  &  S.  517. 
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govern  the  Court  in  dealing  with  appointments  under  powers,  KEKEWICH, 
this  appointment  in  favour  of  Mrs.  Whelan,  the  Plaintiff,  could  ^' 
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not  stand ;  yet  there  was  an  exception  in  favour  of  an  appoint- 
ment  to  a  wife  in  exercise  of  a  power  of  jointuring.  That  Whelan 
position  was  rested,  as  the  statement  of  claim  is  rested,  on  what  Palmer. 
is  stated  by  Lord  >S'^.  Leonards  in  his  work  on  Powers,  and  on  the 
quotation  of  his  opinion  by  Yice-Chancellor  Wood  in  Boivleij  v. 
Boiclei/  (1).  I  have  said  what  my  opinion  is  about  that  in  the  course 
of  the  argument,  but  it  will  be  convenient  for  me  to  repeat  it  now. 
With  great  respect  to  Lord  St.  Leonards,  I  am  unable  to  under- 
stand how  he  arrived  at  the  conclusion  expressed  in  his  book. 
It  may  be,  and  probably  is,  my  own  want  of  intelligence,  but  I 
do  not  follow  the  arguments  on  which  he  bases  his  conclusion. 
I  do  not  understand  that  his  conclusion  does  follow,  or  is  ex- 
pressed in,  the  cases  to  which  he  refers.  But  it  is  his  conclusion, 
and  it  is  the  conclusion  of  one  of  the  most  eminent  lawyers  of 
this  or  any  other  generation,  and  it  is  expressed  in  that  book 
which  has  always  been  accepted  as  an  authority,  distinguished 
perhaps  above  all  other  text-books  current  in  the  Courts.  I 
might  perhaps  have  felt  at  liberty  to  canvas  his  conclusion,  ex- 
pressed, as  it  is,  to  be  founded  on  the  cases,  if  the  conclusion 
had  rested  entirely  on  his  own  dictum  expressed  in  that  book ; 
but  I  find  that  conclusion  stated  by  Vice-Chancellor  Wood  in  the 
case  of  Rowley  v.  Boivley  in  perfectly  plain  terms.  Quoting  Lord 
St.  Leonards'  words,  in  a  passage  which,  as  I  have  already  men- 
tioned, twice  comments  on  it  as  being  open  to  the  observation  made 
by  Sir  William  Grant  in  Daubeny  v.  CocJchurn  (2),  Vice-Chancellor 
Wood  in  the  conclusion  of  that  passage  quotes  as  coming  from  Lord 
St.  Leonards  the  words, "  It  is  now  too  late  to  have  that  principle 
as  to  jointures  changed,"  and  apparently  it  is  with  the  intention, 
as  I  understand  it,  of  making  them  his  own.  He  does  certainly 
quote  them  as  governing  him,  and  I  think  notwithstanding  that 
he  does  not  approve  of  them.  He  certainly  indicates  an  opinion 
that  if  it  had  not  been  for  the  authority  of  Lord  St.  Leonards  he 
should  have  doubted  the  proposition.  Now,  it  has  been  urged 
before  me  that  I  ought  to  disregard  that,  and  if  it  were  a  recent 
authority  I  might  be  disposed  to  do  so,  but  that  judgment  was 
(I)  Kay,  259.  (2)  1  Mer.  637,  643. 


654 


CHANCERY  DIVISION.  [VOL.  XXXIX. 


KEKEWICH,  pronounced  no  less  than  thirty-four  years  ago,  it  has  found  its 
way  into  text-books,  I  cannot  doubt  but  that  numerous  deeds 
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,^vw  have  been  executed  on  the  faith  of  it,  and  I  think  it  would  be 
^^^^^^^  entirely  contrary  to  the  principles  which  govern  Judges,  and 
Palmer,  particularly  Judges  of  first  instance,  if  I  were  to  allow  my  dis~ 
position  to  go  into  the  principle  of  the  matter  to  overcome  my 
bounden  duty  to  respect  authority.  I  do  not  hesitate  to  say 
that  I  do  not  understand  the  principle,  and  I  do  not  think  it  does 
follow  from  the  cases  cited,  and  in  some  way  or  other  it  seems  to 
be  a  warping  of  the  decision  in  Lane  v.  Page  (1)  to  apply  it  to 
such  a  case  as  I  have  before  me,  but  still  I  think  it  is  safer,  and 
I  think  it  right,  simply  to  say  I  am  bound  by  that  authority,  and 
that  if  there  is  to  be  any  departure  from  it,  that  departure  must 
commence  in  a  Court  higher  than  my  own. 

The  second  point  made  is  this,  that  this  deed,  purporting  to 
exercise  this  power  of  jointuring  in  favour  of  Mrs.  Whela^i,  the 
Plaintiff,  was  delivered  as  an  escrow.  On  this  point  the  evidence 
is  conclusive.  The  deed  was  executed  for  the  express  purpose  of 
securing  a  provision  for  Miss  Thompson.  Mr.  Whelan  was  under 
a  moral  obligation  to  provide  for  her  if  he  could,  and  he  appears 
to  recognise  that  obligation.  He  was  in  impecunious  circum- 
stances, that  is  to  say,  he  had  no  property  of  his  own  out  of  which 
he  could  make  that  provision,  and  he  bethought  him,  with  the 
assistance  of  his  solicitor,  Mr.  Collings,  of  making  a  provision  by 
means  of  the  power  of  jointuring.  He  had  not  the  slightest 
intention  of  benefiting  his  wife ;  he  had  been  separated  from  her 
for  several  years ;  he  had  at  one  time  executed  a  will  exercising 
the  power  in  her  favour ;  but  that  will  had  been  revoked,  and  the 
intention  of  benefiting  his  wife  was  a  thing  of  the  past.  He 
wished  to  exercise  that  power  of  jointuring,  not  in  order  to  benefit 
the  person  for  whom  it  was  intended,  but  in  order  to  benefit 
Miss  Thomjoson.  That  being  so  it  was  attempted,  with  Mr.  Gollings' 
assistance,  to  do  it  one  of  two  ways.  His  first  idea  was  to  make 
a  bargain  with  the  remainderman,  that  is  to  say,  a  bargain  that 
the  power  of  jointuring  should  not  be  exercised  in  consideration 
of  the  remainderman  providing  something  for  Miss  Tho7njpson. 
That  was  very  nearly  effected.    At  one  time  Mr.  ColUtigs  must 

(1)  Amb.  233. 
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turned  him  in  another  direction.   Then  negfotiations  commenced  .^^^ 
which  resulted  in  this  deed — ne2:otiations  between  the  Plaintiff  Whelan 
and  Mrs.  Whelan  that  if  the  power  was  exercised  in  her  favour  she  Palmer. 
would  appoint  £100,  or,  as  she  afterwards  agreed,  £60  a  year  to 
Miss  Thompson  out  of  it.    I  say  distinctly  out  of  it  because, 
although  those  words  do  not  appear  in  the  agreement  which 
Mrs.  Whelan,  the  Plaintiff,  executed,  there  can  be  no  doubt  that 
the  intention  was  to  provide  £60  a  year  out  of  the  £200  a  year. 
The  arrangement  wdth  the  remainderman  did  fall  through,  and 
then  this  w^as  pressed  forward,  Mr.  Whelan  being  seriously  ill  and 
time  being  pressing.    The  deed  was  prepared  by  Mr.  Collings. 
It  was  a  simple  deed  of  appointment  in  favour  of  Mrs.  Whelan : 
it  could  not  be  anything  else.   It  would  have  been  very  foolish  to 
have  prepared  it  in  any  other  form.   But  there  had  been  prepared, 
■with  Mrs.  Whelan's  entire  concurrence  and  executed  by  her,  an 
instrument  by  which  she  bound  herself  if  this  appointment  was 
made  in  her  favour  to  secure  Miss  Thompson  £60  a  year,  and  she 
knew  perfectly  well,  as  the  fact  undoubtedly  was,  that  Mr.  Whelan 
had  not  the  slightest  intention  of  giving  her  anything  except 
on  the  terms  of  her  securing  Miss  Thompson  this  £60  a  year. 
Therefore  one  is  by  no  means  surprised  to  find  that  on  the  day 
immediately  following  the  execution  of  the  deed  Mr.  Wlielan  sent 
it  to  Mr.  Collings  with  the  instructions  that  he  was  not  to  deliver 
it  over  except  on  Mrs.  Whelan  executing  the  deed  which  she  had 
promised  to  do  by  the  agreement  to  which  I  have  referred.  In 
other  words,  so  far  as  Mr.  Whelan  could  do  so,  he  made  it  a 
condition  of  the  deed  taking  effect  that  Mrs.  Whelan  should  first 
execute  the  deed  in  Miss  Thompsons  favour. 

JSTow  is  that  an  escrow,  or  is  it  not  ?  There  are  two  authorities 
to  which  I  will  refer  as  stating  what  an  escrow  is.  One  is  Nash 
V.  Flyn  (1),  where  Lord  St,  Leonards  says  :  I  have  always  con- 
sidered it  as  a  clear  point,  that  if  the  instrument  be  delivered  upon 
condition,  that  constitutes  it  an  escrow."  The  other  case  is  that 
of  Kidner  v.  Keith  (2)  where  Mr.  Justice  Williams,  a  very  eminent 
authority  on  points  of  this  kind,  says :  "  There  is  no  doubt  in 
(1)  IJ.  &  Lat.  162,  175.  (2)  15  C.  B.  (N.  S.)  35,  43. 
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v^v^  intended  to  be  absolute,  but  that  the  deed  was  not  to  take  effect 
Whelait  until  some  contemplated  event  should  have  happened,  the  deed 
Palmer,    is  not  a  complete  and  perfect  deed  until  that  event  has  happened." 

I  have  not  the  slightest  doubt  myself  that  here  it  does  appear 
from  the  evidence  and  all  the  circumstances  that  the  delivery  of 
the  deed  was  not  intended  to  be  absolute  until  a  contemplated 
event  should  have  happened,  that  is  to  say,  until  Mrs.  Whelaii 
should  have  made  the  provision  in  favour  of  Miss  Thompson  which 
she  had  undertaken  to  do.  Therefore  I  should  be  prepared  to 
decide  the  case,  if  there  were  nothing  else  in  it,  on  the  ground 
that  this  was  an  escrow,  and  never  took  effect,  because  Mrs.  Whelan 
has  declined  to  execute  any  deed  confirming  the  £60  a  year  to 
Miss  Thompson,  But  Mr.  Barber  has  urged  in  reply  that  that 
is  a  condition  which  could  now  be  performed,  and  that  if  she 
w^ere  now  to  execute  the  deed  which  she  has  bound  herself  to 
execute  she  could  'say  "  The  condition  has  been  fulfilled ;  it  is 
no  longer  an  escrow,  th^  deed  is  now  a  complete  deed,  and  there- 
fore I  stand  on  an*  entirely  different  footing."  It  would  not 
be  right  of  me  to  decide  the  hypothetical  case,  and  particularly 
as  it  may  possibly  be  the  subject  of  litigation ;  but  when,  if  ever, 
that  occurs  it  will  be  worth  consideration  whether  Mrs.  Whelan 
can  now  fulfil  a  condition  which,  in  anticipation  of  and  during 
this  litigation,  she  has  declined  to  fulfil.  It  will  be  worth  her 
consideration  whether  she  must  not  be  held  to  have  elected  to 
proceed  by  a  refusal  to  execute  that  deed  and  whether  it  is 
possible  for  her  now  to  go  back.  However,  I  do  not  intend  to 
do  more  than  suggest  those  points  for  her  consideration.  I  think 
it  would  not  be  right  to  express  a  conclusive  opinion  on  a  point 
which  cannot  now  be  raised. 

Then  there  is  another  point.  It  is  said  that  this  deed  appoint- 
ing the  £200  a  year  to  Mrs.  Wlielan  is  not  really  an  execution  of 
the  power,  that  is  to  say,  not  such  an  execution  as  the  Court  will 
uphold.  It  is  said  to  be  a  fraud  on  the  power.  That  is  one 
way  of  putting  the  point,  but  I  prefer  to  consider  whether  it  is 
an  execution  of  the  power  at  all.  I  know  of  no  reason  or  any 
authority  why  a  power  of  jointuring  a  wife  should  be  regarded 
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as  different  from  any  other  power  with  reference  to  the  question  KEKEWICH, 
whether  it  has  been  honestly  exercised  or  not.    I  do  not  find 
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myself  here  in  the  slightest  degree  hampered  by  what  Lord  St. 

Leonards  has  said  in  the  passage  to  which  I  have  before  referred  Whelan 

or  the  reference  to  that  by  yice-Chancellor  Wood.   The  question  Palmer. 

is,  is  it  an  honest  exercise  of  the  power,  that  is  to  say,  an  exercise 

intended  for  the  purpose  which  the  deed  creating  the  power 

contemplated  ?     The  object  of  the  power  undoubtedly  was  to 

enable  Mr.  Wlielan  to  jointure  the  wife,  whether  before  marriage 

or  afterwards,  and  the  power  is  in  the  usual  form  as  far  as  that  is 

concerned.   There  is  nothing  to  prevent  his  exercising  the  power 

after  marriage,  but  it  was  for  the  purpose  of  jointuring  the 

wife.    It  is  said  that  to  exercise  it  in  any  other  way  would  be  a 

fraud,  that  is  to  say,  defeat  the  intention  of  the  settlor.    I  am 

not  sure  that  that  is  a  happy  way  of  putting  the  case.  The 

settlor  is  gone,  and  I  do  not  know  that  one  can  very  well  say 

that  there  is  any  fraud  on  him.    What  is  more  important  is,  that 

it  may  be  a  fraud  in  the  sense  of  defeating  the  remaindermen 

who  are  intended  to  take,  not  the  whole  estate  less  £200  a  year, 

but  the  whole  estate  less  so  much  per  annum  as  the  tenant  for 

life  in  exercising  his  power  of  jointuring  charges  on  that  estate. 

If  he  has  not  exercised  his  power  of  jointuring,  then  he  has  not 

taken  anything  out  of  the  estate,  and  the  remaindermen  are 

entitled  to  the  whole :  and  they  are  also  entitled  to  it  so  far  as 

he  has  not  properly  exercised  his  power  of  jointuring.  Several 

cases  were  referred  to  which  are  quoted  by  Lord  St.  Leonards 

in  his  work  on  Powers,  as  laying  down  the  rule  about  which 

I  apprehend  there  is  really  no  doubt.     One  is  The  Earl  of 

Leicester  s  Case  (1),  which  cites  Kibhet  v.  Lee  (2),  and  is  therefore 

valuable  as  containing  that  quotation  as  a  matter  of  authority, 

*•  that  if  a  deed  of  revocation  had  been  made  "  (in  that  case  it 

was  a  deed  of  revocation),  "  and  the  party  had  declared  it  should 

not  take  place  until  £100  paid,  there  the  operation  of  it  would 

have  been  in  suspense  until  the  £100  paid,  and  then  it  would 

have  been  sufficient."    And  in  harmony  with  that  we  find  the 

second  resolution  in  Bigges'  Case  (3).   There,  again,  it  was  a  power 

(1)  1  Vent.  278,  280.  (2)  Hob.  312. 

(3)  1  Eep.  173  b. 
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KEKEWIOH,  of  revocation :  it  was  resolved  that  "  where  the  revocation  is  to  be 
made  by  deed  indented  to  be  enrolled,  it  is  as  much  as  to  say 
*by  deed  indented  and  enrolled/  for  no  revocation  shall  be  in 
Whelan  same  case  until  the  deed  be  enrolled,  for  if  it  should  be  a 

Palmkr.    revocation  before  the  enrolment,  then  peradventure  the  deed 
would  never  be  enrolled,  which  would  be  against  the  words  and 
intents  of  the  parties."    I  need  not  refer  to  other  cases.  They 
all  support  the  same  view.    Here  I  hold  on  the  evidence,  without 
the  slightest  hesitation  or  doubt,  that  Mr.  Whelan  never  would 
have  given  anything  to  his  wife  unless  he  had  seen  his  way, 
through  that  gift,  to  benefit  Miss  TJiompson ;  that  it  was  a  matter 
of  bargain  with  his  wife  how  much  she  was  prepared  to  concede 
to  Miss  Thompson ;  and  that  that  bargain  was,  "  You  give  Miss 
Thompson  £60  a  year,  and  I  will  exercise  my  power  in  your 
favour  of  £200  a  year."    I  have  nothing  to  do  with  motives ; 
they  are  a  dangerous  subject  with  which  to  treat  at  all.    But  I 
am  entitled  to  look  at  the  purpose,  the  intention,  with  which  a 
deed  is  executed.    That  is  the  foundation  of  the  judgment  of 
Lord  Justice  burner  in  Topham  v.  Duhe  of  Portland  (1),  which  is 
exhaustive  of  the  whole  of  this  branch  of  law.    You  look  not  at 
the  motive,  but  at  the  intention.    If  you  find  that  the  intention 
or  the  purpose  is  fraudulent,  that  is  to  say,  not  honestly  in 
exercise  of  the  power,  then  you  will  set  aside  that  exercise, 
because  it  is  not  honest,  that  is  to  say,  not  according  to  the 
intention  of  the  parties.    Now  here  I  find  that  Ml:.  Whelan  did 
not  intend  to  benefit  his  wife,  but  intending  to  benefit  Miss 
Thompson  he  used  the  power  of  jointuring  merely  as  a  machinery 
for  benefiting  Miss  Thompson ;  finding  he  could  not  do  that  with- 
out benefiting  his  wife,  he  benefited  her  for  that  purpose  and 
for  no  other.    To  hold  that  to  be  an  exercise  of  the  power  would 
be  to  say  that  the  power  may  be  exercised  for  a  purpose  other 
than  that  for  which  it  is  intended.    To  hold  that  the  deed  exe- 
cuted by  him  is  to  have  its  effect  notwithstanding  that  Mrs. 
Whelan  has  declined  to  gi^e  Miss  Thompson  her  £60  a  year,  to 
my  mind  would  be  against  the  words  and*  intent  of  the  parties. 
Whether  it  is  right  to  describe  it  as  a  "  fraud  on  the  power,"  a 
"  fraud  on  the  appointor,"  or  a  "  fraud  on  the  settlor,"  I  think 
(1)  1  D.  J.  &  S.  517. 
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is  immaterial.  To  my  mind  the  honesty  of  the  case  is  that  it  wasKEKEWICH, 
never  intended  to  be  exercised  at  all,  unless  Miss  Thompson  got  a 
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benefit,  that  is  to  say,  unless  Mrs.  Whelan  did  execute  a  deed  .^v^ 
conformable  to  her  agreement ;  that  that  was  not  what  the  deed  Whelax 
containing  the  power  intended ;  and  that  therefore  the  exercise  Palmeb. 
of  the  power  cafnnot  be  upheld. 

There  is  only  one  other  point  which  I  think  I  ought  to  mention, 
though  it  really  is  disposed  of  by  what  I  have  already  said. 
Notwithstanding  a  contrary  view  in  some  cases,  it  has  now  been 
I  think  definitely  settled,  and  particularly  by  that  judgment  of 
Lord  Justice  Turner  in  Topliam  v.  Bulce  of  Portland  (1),  that  where 
you  can  see  your  way  to  sever  the  honest  part  from  the  dishonest 
part,  using  the  words  in  the  legal  sense,  that  is  to  say,  that  which 
is  legally  right  from  that  which  is  legally  wrong,  then  you  may  give 
effect  to  that  which  is  legally  right,  notwithstanding  that  you  are 
obliged  to  avoid  that  which  is  legally  wrong.  Lord  Justice  Turner 
says  that  the  general  rule,  that  where  an  appointment  is  made  for 
a  bad  purpose,  the  bad  purpose  affects  the  whole  appointment 
(quoting  from  a  decision  of  the  Master  of  the  Eolls,  who  relied 
upon  Topham  v.  Bulxe  of  Portland  in  support  of  that  view),  is 
correct  when  applied  to  cases  in  which  the  evidence  does  not 
enable  the  Court  to  distinguish  what  is  attributable  to  authorized 
from  what  is  attributable  to  unauthorized  purposes.  I  feel,  no 
doubt,  that  if  the  evidence  enables  the  Court  to  make  this  dis- 
tinction, the  foundation  on  which  the  rule  rests — the  impossibility 
of  distinguishing  what  is  attributable  to  one  purpose  from  what 
is  attributable  to  another — wholly  fails,  and  the  general  rule 
therefore  cannot,  as  it  seems  to  me,  apply.  It  is  said  that  you 
can  make  the  distinction  here,  that  you  can  see  that  there  was 
attributable  to  the  authorized  purpose  £140  a  year,  and  attri- 
butable to  the  unauthorized  purpose  £60  a  year,  and  that,  there- 
fore, distinguishing  between  the  two,  you  can  give  effect  to  that 
which  was  authorized,  and  deny  the  effect  of  that  which  was 
unauthorized.  I  think  the  answer  to  that  is,  not  so  much  that 
you  cannot  make  the  distinction,  but  that  you  can  go  further  on 
the  other  side,  and  say  that  here  the  appointment  to  the  autho- 
rized purpose  would  never  have  existed  but  for  the  intention  and 
(1)  1  D.  J.  &  S.  517. 
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KEKEWICH,  agreement  that  there  should  be  an  appointment  to  the  unautho- 
rizecl  purpose.  To  my  mind  that  is  fatal  to  the  Plaintiff's  claim, 
and  there  must  be  judgment  for  the  Defendants  with  costs. 

Whelan 

Palmee.        Solicitors  for  Plaintiff :  Kime  &  Hammond. 

Solicitors  for  Defendants :  Flux,  Son  &  Co. ;  Fladgate  &  Go. 

H.  L.  F. 


KEKEWICH,  WEBB  V.  JONAS. 

18*8  [1887    W.  457.] 

MayZ,^.     Sclthinent — Trust  to  invest  on  '■^  Beal  Securities" — Contributory  Mortgage  of 
  Freeholds — Breach  of  Trust. 

In  the  absence  of  an  express  power,  it  is  a  breach  of  trust  for  trustees, 
having  an  ordinary  power  to  invest  on  "  real  securities,"  to  invest  on  a 
contributory  mortgage  of  freeholds. 

By  a  post-nuptial  settlement,  dated  the  5th  of  October,  1852, 
and  made  between  G.  Webh  and  Frances  his  wife  of  the  one  part, 
and  S.  Well  and  W.  B.  Freeland  of  the  other  part,  a  moiety  of  a 
sum  of  £1000  and  of  a  sum  of  £750  £3  per  cent.  Consols,  were 
assigned  by  the  said  G.  Webb  and  Frances  his  wife  unto  the  said 
S.  Webb  and  W.  B.  Freeland  upon  the  trusts  thereinafter  declared. 
And  it  was  thereby  declared  that  the  said  8.  Webb  and  W.  B. 
Freeland,  and  the  survivor  of  them,  should  stand  possessed  of  the 
moneys  to  arise  from  the  sale  of  a  moiety  of  certain  real  estate 
conveyed  by  a  deed  of  even  date  to  S.  Webb  and  W,  B.  Freeland 
upon  trust  for  sale,  and  of  the  aforesaid  trust  moneys,  upon  trust 
to  pay  out  of  the  said  trust  moneys  and  premises  the  sum  of  £425 
to  the  said  G.  Webh  absolutely  (which  payment  was  made),  and 
should,  as  and  when  the  residue  of -the  said  trust  moneys  and 
premises  should  come  to  the  hands  of  the  said  trustees  or  trustee 
"  invest  the  same  in  their  or  his  names  or  name  on  Government, 
parliamentary,  or  real  securities  in  England  or  Wales,"  .  .  .  with 
power  to  vary  such  investments  in  such  manner  as  they  or  he 
should  think  fit,  and  should  pay  the  income  therefrom  to  the  said 
Frances  Webb  during  her  life,  and  after  her  death  should  stand 
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possessed  of  the  trust  estate  (in  the  events  which  happened)  inKEKEWICH, 
trust  for  all  the  children  of  the  said  Frances  Webb  who  should 
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attain  twenty-one  or  marry  under  that  age.  ^-v-' 
G.  Wehh  died  in  May,  1876,  and  Frances  Well  died  in  Novem-  "^l^^ 
ber,  1886,  and  the  Plaintiffs,  F.  M.  Webb  and  T.  A,  Webb,  were 
two  of  their  children. 

In  June,  1875,  the  said  S.  Webb  and  W.  B.  Freeland  had  in 
their  hands  a  sum  of  £1500,  part  of  the  said  trust  funds,  which 
had  been  invested  on  mortgage  and  had  been  paid  off;  and  they 
re-invested  it  on  a  contributory  mortgage  of  freeholds.  The 
mortgage  deed  was  dated  the  2nd  of  June,  1875,  and  was  made 
between  H.  J,  C.  Giblin  of  the  first  part,  the  said  S,  Webb  and 
W.  B.  Freeland  of  the  second  part,  and  B.  G.  Giblin  and  the  said 
W.  B.  Freeland  of  the  third  part  (which  said  several  parties 
thereto  of  the  second  and  third  parts  were  thereinafter  collec- 
tively referred  to  as  "  the  mortgagees  "),  and  contained  recitals 
that  the  mortgagees  had  agreed  to  advance  and  lend  the  said 
H.  J.  C.  Giblin  the  sum  of  £2000  upon  having  the  repayment 
thereof  with  interest  secured  to  them  in  manner  thereinafter 
appearing,  and  that  the  said  sum  of  £2000  was  found  and  con- 
tributed by  the  mortgagees  in  the  following  proportions,  namely, 
the  sum  of  £1500  by  the  said  S.  Webb  and  W.  B.  Freeland  out  of 
moneys  held  by  them  on  a  joint  account,  and  the  sum  of  £500 
by  the  said  B.  G.  Giblin  and  W,  B.  Freeland  out  of  moneys  held 
by  them  on  a  joint  account.  Then  followed  separate  covenants 
by  the  said  H,  J.  G.  Giblin  with  each  set  of  mortgagees  for  pay- 
ment of  principal  and  interest  due  to  them  respectively.  And 
by  the  now  stating  deed  S.  J.  C.  Giblin,  in  consideration  of  the 
premises,  conveyed  unto  the  mortgagees,  their  heirs  and  assigns, 
certain  farm  lands  and  hereditaments  situate  in  the  parishes  of 
Bebden  and  Wimhish,  in  the  county  of  Essex,  known  by  the  name 
of  " Sampsons  Farm,''  to  hold  the  same  unto  the  mortgagees  and 
their  heirs  to  such  uses  and  for  such  estates,  ends,  intents,  and 
purposes  as  the  said  8.  Webb  and  W.  B.  Freeland,  as  mortgagees 
to  the  extent  of  £1500  as  aforesaid,  or  the  survivor  of  them,  his 
executors  or  administrators,  and  the  said  B.  G.  Giblin  and  W.  B. 
Freeland,  as  mortgagees  to  the  extent  of  £500  as  aforesaid,  or  the 
survivor  of  them,  his  executors  or  administrators,  should,  jointly 
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KEKEWIOH,  or  separately,  as  such  several  mortgagees  as  aforesaid,  and  to  the 
^'  extent  of  their  several  debts,  and  either  by  way  of  realising  their 
mortgage  security  and  obtaining  repayment  of  their  principal 
^^^^  and  interest  moneys,  respectively,  or  by  way  of  release  or  re- 
JoNAs.  assurance  of  the  mortgaged  hereditaments  by  any  deed  or  deeds 
to  be  executed  before  the  expiration  of  twenty-one  years  from 
the  decease  of  the  survivor  of  the  mortgagees  direct  or  appoint ; 
and  in  default  of  such  appointment  to  the  use  of  the  mortgagees, 
their  heirs  and  assigns,  subject  to  the  proviso  for  redemption 
thereinafter  contained :  Provided  always,  that  if  the  respective 
principal  sums  of  money  and  interest  thereinafter  covenanted  to 
be  paid  by  the  said  H.  J.  G.  Giblin,  or  either  of  such  principal 
sums  and  interest,  should  be  paid  according  to  the  aforesaid  cove- 
nants for  payment  thereof  respectively,  the  said  hereditaments 
should  on  the  request  and  at  the  costs  of  the  respective  person  or 
persons  entitled  to  the  equity  of  redemption  thereof,  be  reassured 
to  or  according  to  the  direction  and  appointment  of  him,  her,  or 
them  respectively  by  the  persons  or  person  who  shall  have 
received  such  principal  and  interest  moneys.  Joint  powers  of 
leasing  and  sale  were  conferred  on  "  the  mortgagees,"  with  all 
usual  clauses ;  and  the  deed  contained  a  declaration  by  the  mort- 
gagees that  the  sum  of  £2000  was  lent  by  them  and  that  they 
were  respectively  interested  in  the  same  in  the  proportions  there- 
inbefore recited. 

In  the  year  1879  S.  J.  G.  Giblin,  being  insolvent,  and  the 
interest  on  the  mortgage  being  in  arrear,  "  the  mortgagees  "  took 
possession  of  Sampsons  Farm,  and  let  it  at  £85  per  annum. 

8.  Wehh  died  in  October,  1880,  and  the  Defendants,  J.  G.  Jonas 
and  M.  Slater,  were  the  executors  of  his  will. 

By  deed,  dated  the  25th  of  October,  1884  (indorsed  on  the 
mortgage  of  the  2nd  June,  1875),  and  made  between  the  said 
W.  B.  Freeland  and  B.  G.  Giblin  of  the  first  part,  J.  G,  BellingJiam 
(seizinee  to  uses)  of  the  second  part,  and  the  said  W.  B.  Freeland 
of  the  third  part,  for  the  purpose  of  vesting  the  legal  estate  in 
the  mortgaged  premises  in  the  said  W.  B.  Freeland  and  the  said 
W.  B.  Freeland,  and  B.  G.  Giblin,  in  proportion  to  the  amounts  of 
mortgage  money  respectively  secured  to  them,  the  mortgaged  pre- 
mises were  assured  to  the  said  J.  G.  Bellingham  and  his  heirs 
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as  to  three  equal  undivided  fourth  parts  to  the  use  of  the  saidKEKEWlCH, 
W.  B.  Freeland  in  fee  simple  subject  to  the  existing  equity  of 
redemption  thereof,  and  with  the  full  benefit  of  all  powers  and 
provisoes  for  securing  the  said  sum  of  £1500  and  interest,  and  as  ^^^^ 
to  the  remainiug  one  equal  fourth  part  thereof  to  the  use  of  the  Jonas. 
said  W.  B.  Freeland  and  B.  G.  Gihlin  in  fee  simple,  subject  to  the 
existing  equity  of  redemption  thereof,  and  with  the  full  benefit 
of  all  powers  and  provisoes  for  securing  the  said  sum  of  £500  and 
interest.  And  it  was  thereby  declared  that  upon  any  exercise  of 
the  powers  of  letting  and  sale  contained  in  the  within  written 
indenture  the  consent  of  the  said  W.  B.  Freeland,  his  executors, 
administrators,  or  assigns,  and  also  the  consent  of  the  said  W.  B. 
Freeland  and  B.  G.  Gihlin,  and  the  survivor  of  them,  and  the 
executors  or  administrators  of  such  survivor  should  be  requisite 
to  the  valid  exercise  of  such  respective  powers,  and  that  the  legal 
estate  in  the  said  security,  and  all  powers  relating  thereto,  should 
be  exercised  for  securing  the  said  sums  of  £1500  and  £500  and 
interest  and  costs  pari  jpassu,  and  without  any  preference  or 
priority. 

The  said  W.  B.  Freeland  died  in  November,  1885,  and  the 
Defendants,  E.  N.  Bellingham,  J.  G.  Bellingham,  and  W.  B.  B. 
Freeland,  were  the  executors  of  his  will. 

After  the  death  of  Frances  Webb  in  1886,  questions  arose  as  to 
the  appointment  of  new  trustees  of  the  settlement  and  the  state 
of  the  trust  funds,  and  ultimately  the  Plaintiffs  commenced  this 
action,  alleging  by  their  statement  of  claim  that  8.  Wehh  and 
W.  B.  Freeland  committed  a  breach  of  trust  in  investing  the  sum 
of  £1500  on  the  mortgage  of  the  2nd  of  June,  1875,  which  was 
an  improper  security,  and  one  not  authorized  by  the  settlement, 
and  that  the  mortgaged  property  was  an  insufficient  security  for 
the  £2000  advanced  thereon,  or  even  for  the  £1500,  and  claimed 
execution  of  the  trusts  of  the  settlement,  a  declaration  that  the 
investment  of  the  £1500  on  the  said  security  was  a  breach  of 
trust  on  the  part  of  8.  Wehh  and  W.  B.  Freeland,  the  appointment 
of  new  trustees,  and  consequential  relief. 

The  Defendants  by  their  statement  of  defence  denied  the 
breach  of  trust,  alleged  that  it  had  never  been  decided  that  trus- 
tees could  not  invest  on  a  proper  contributory  mortgage,  and  that 
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KEKEWICH.  the  said  trustees  so  invested  the  fund  believing  that  such  security 
was  a  proper  one,  and  that  if  the  mortgaged  property  constituted 


1888 


Webb 

V. 


an  insufficient  security,  such  insufficiency  was  due  solely  to  the 
continued  agricultural  depression  which  had  been  continually 
Jonas.  increasing  up  to  that  time,  and  which  could  not  have  been  fore- 
seen or  reasonably  expected  in  the  year  1875.  Issue  was  joined, 
and  this  was  the  trial  of  the  action. 

It  appeared  that  at  the  date  of  the  mortgage  the  property  was 
valued  at  £3090 ;  but  that  its  value,  by  reason  of  the  agricul- 
tural depression,  had  now  fallen  to  about  £1500. 

Barber,  Q.C.,  and  Bardswell,  for  the  Plaintiffs  : — 

There  is  no  case  in  which,  in  the  absence  of  an  express  power, 
trustees  under  an  ordinary  power  to  invest  on  real  securities  have 
been  held  to  be  right  in  investing  on  a  contributory  mortgage. 
The  principal  oj^jection  is  that,  by  so  doing,  they  lose  the  sole 
control  over  the  legal  estate.  Also  they  cannot  foreclose,  or  sell, 
or  let,  or  in  fact  exercise  any  of  their  powers  of  realising  their 
security  without  the  consent  of  the  other  mortgagees :  Lewin  on 
Trusts  (1)  ;  Davidsons  Prec.  in  Conv.  (2)  ;  Palmer  y.  Earl  of  Gar- 
lisle  (3)  ;  Tolson  v.  Shear d  (4). 

Warmington,  Q.C.,  and  F.  H.  Colt,  for  the  Defendants  : — 

This  is  a  case  of  first  impression,  and  the  Court  will  exercise 
its  ingenuity  rather  to  validate  than  to  invalidate  the  transaction, 
especially  when,  as  here,  the  trustees  acted  with  the  utmost  bona 
fides,  and  exercised  the  ordinary  prudence  of  men  of  business : 
In  re  Speight  (5)  ;  In  re  Whiteley  (6). 

[Kekewich,  J. : — Must  you  not  first  get  over  the  difficulty  that 
this  was  not  an  investment  "  in  their  or  his  names  or  name  "  in 
accordance  with  the  investment  clause  ?] 

No  doubt  the  first  question  is  to  consider  the  terms  of  the 
trust,  and  then  whether  the  trustees  have»acted  with  ordinary 
prudence.    This  mortgage  was  a    real  security  " :  Bohinson 

(1)  6tli  Ed.  p.  292.  (4)  5  Ch.  D.  19. 

(2)  4tli  Ed.  vol.  ii.  part  ii.  p.  385.  (5;  22  Ch.  D.  727. 

(3)  1  S.  &  S.  423.:  .  (6)  33  Ch.  D.  347. 
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Robinson  (1),  and  it  was  taken  in  the  names  of  the  trustees.  The  KEKEWIOH, 
fact  that  the  property  was  also  conjointly  charged  in  favour  of  other 
parties  makes  no  difference.  It  is  competent  for  trustees  having 
a  power  to  invest  on  real  securities  to  invest  on  mortgage  of  an 
undivided  share  of  real  estate,  and  the  difference  between  a  mort-  Jonas. 
gage  of  that  kind  and  this  is  very  shadowy.  The  whole  instru- 
ment must  be  looked  at.  In  all  the  cases  cited  the  trust  funds 
were  so  mixed  that  it  was  impossible  to  shew  which  was  trust 
property  and  which  was  not.  This  is  a  distributive  security,  and 
there  is  no  mixing  of  the  trust  funds,  but  each  fund  is  kept  dis- 
tinct with  separate  covenants  with  each  set  of  mortgagees  ;  and, 
although  the  legal  estate  is  given  to  the  four  mortgagees,  yet  the 
power  of  appointment  shews  that  the  power  over  the  legal  estate 
is  restricted  to  the  extent  of  the  interest  of  each  set  of  mort- 
gagees. Therefore  one  set  of  mortgagees  could  not  convey  the 
entire  legal  estate  without  reference  to  the  other  mortgage 
money.  This  kind  of  security  is  taken  every  day  by  persons 
lending  money  on  mortgage,  and  will  the  Court  say  that  trustees 
are  to  be  liable  for  a  breach  of  trust  if  they  take  such  a  security, 
which  is  not  forbidden  by  the  trust  and  not  forbidden  by  the 
rules  of  the  Court  ?  As  to  the  power  of  sale,  that  objection  is 
answered  by  the  fact  that  it  is  not  a  breach  of  trust  to  take  a 
mortgage  without  a  power  of  sale  ;  and  after  LiiTie  v.  South  Ken- 
sington Hotel  Company  (2)  there  is  very  little  in  the  objection 
that  the  trustees  could  not  realise  their  security  without  the  con- 
currence of  the  other  mortgagees. 

Barber,  in  reply. 

Kekewich,  J. : — 

I  cannot  help  regretting  that  I  am  obliged  to  decide  this  point, 
and  still  more  so  because  I  think  it  is  my  duty  to  decide  it 
against  the  trustees.  Personally,  if  I  may  say  so,  I  am  extremely 
unwilling  to  treat  trustees  otherwise  than  with  the  greatest 
leniency  which  the  law  permits  when  they  have  acted  honestly ; 
and  I  have  not  the  slightest  doubt  that  in  this  case  they  acted 
honestly,  that  is  to  say,  with  an  anxious  desire  to  do  their  best 

(1)  1  D.  M.  &  G.  247.  (2)  11  Ch.  D.  121. 
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KEKEWIOH,  for  their  cestuis  que  trust,  and  to  invest  the  money  on  what  they 
believed  to  be  a  sufficient  and  prudent  security.  But  I  have  not 
to  consider  in  this  case  any  question  of  prudence,  exercise  of  dis- 
Webb  cretion,  or  honesty  in  the  usual  and  proper  sense  of  the  word.  I 
Jonas.  have  only  to  consider  whether  the  trustees,  as  agents  of  their 
cestuis  que  trust,  have  fulfilled  the  terms  of  their  authority  or  gone 
beyond  their  authority.  I  have  already  said,  and  I  repeat,  that 
it  is  no  answer  for  an  agent,  who  is  blamed  for  having  omitted  to 
do  that  which  he  was  told  to  do,  or  done  something  in  excess  of 
that  which  he  was  told  to  do,  to  say :  "  What  I  have  done  has 
been  done  in  good  faith,  and  is  beneficial  to  my  principal."  The 
agent  is  bound  to  keep  himself  within  the  terms  of  his  authority. 

The  authority  in  this  case  was  one  to  the  trustees  to  invest 
certain  moneys  coming  to  them  as  trustees  of  a  settlement  "  in 
their  or  his  names  or  name,  on  G-overnment,  Parliamentary,  or 
real  securities  in  England  or  Wales,  or  in  the  security  of  the 
bonds  or  debentures  of  any  railway  company  or  railway  com- 
panies incorporated  by  Act  of  Parliament,  or  in  the  security  of 
settled  personalty."  The  only  words  which  would  cover  such  a 
security  as  is  here  in  question,  are  the  words  "  real  securities," 
and  the  property  in  this  case  being  freehold,  there  is  no  question 
but  that  there  was  a  real  security.  The  question,  as  applied  to 
such  an  investment  clause,  and  to  the  circumstances  of  this  case, 
turns  on  the  meaning  of  "  in  their  or  his  names  or  name."  At 
first  sight  it  seems  to  be,  and  to  those  not  so  frequently  dealiug 
with  these  matters  it  may  on  reflection  still  seem  to  be,  a  narrow 
holding,  and  really  dealing  with  minor  matters,  to  insist  upon  a 
security  being  in  the  names  of  the  trustees.  But  to  my  mind,  that 
is  the  very  essence  of  the  investment  clause,  at  least  as  important 
as  the  securities  in  which  the  investments  are  to  be  made.  Mr. 
Colt  put  it  to  me  in  this  way.  It  so  happens  that  you  have  the 
names  of  two  other  persons,  and  what  difference  can  it  make  that 
you  are  investing  in  the  names  of  two  trustees  of  this  settlement 
together  with  two  trustees  of  some  other  settlement  ?  What 
difference  is  there  in  that  from  investing  in  the  names  of  the 
two  trustees  of  this  settlement  and  an  entire  stranger?  The 
answer  to  that  is,  "No  difference  at  all."  I  think  it  would  be 
equally  a  breach  of  trust  for  the  two  trustees  to  invest  in  the 
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names  of  themselves  and  a  stranger.  I  mean,  that  if  there  wasKEKEWICH, 
no  contributory  mortgage  at  all,  and  two  trustees  invested  on  a 
regular  mortgage  in  the  names  of  themselves  and  a  stranger,  that 
is,  a  person  who  was  not  authorized  to  hold  the  security,  who 
was  not  authorized  to  receive  money,  who  was  not  authorized  to  Jonas. 
exercise  powers  on  behalf  of  the  trusts  of  the  settlement,  that,  to 
my  mind,  would  be  a  direct  breach  of  trust.  When  I  turn  to 
the  settlement  itself,  I  see  the  principle  emphasised  at  every 
turn.  It  is  not  necessary  to  spell  through  the  deed  or  to  ex- 
amine the  different  provisions  of  it,  but  the  first  observation  is 
that  the  whole  estate  is  conveyed  to  the  four  persons,  so  that 
these  two  trustees  of  this  settlement,  who  were  bound  to  keep 
entire  control  of  the  moneys  entrusted  to  their  care  and  control, 
therefore,  of  the  securities  in  which  that  money  was  invested, 
lose,  or  rather  do  not  get,  at  the  very  outset  the  one  thing  which 
is  the  most  useful  part  of  a  mortgage  security,  namely,  the 
legal  estate.  The  legal  estate  is  not  vested  in  them.  It  is  vested 
in  them  and  other  persons  jointly.  True  it  is  that  the  convey- 
ance of  the  legal  estate  is  preceded  by  a  declaration  of  uses 
which  gives  a  power  of  appointment  to  them,  that  is  to  say,  to 
the  two  trustees  of  this  settlement  and  the  other  two  jointly  or 
separately,  and  that  some  meaning  must,  of  course,  attach  to  that 
declaration  of  uses,  that  power.  I  am  not  by  any  means  sure 
what  was  in  the  mind  of  the  draughtsman,  but  I  accept  Mr.  War- 
mingtons  suggestion,  which  is  at  least  plausible,  that  it  was  with 
a  view  of  enabling  the  mortgagees  to  transfer  their  particular 
security,  that  is  to  say,  the  particular  sum  in  which  they  were 
interested,  so  as  to  enable  one  part  of  the  security  to  be  dealt 
with  without  the  other.  It  was,  as  a  matter  of  fact,  exercised 
by  a  subsequent  deed  in  a  manner  to  which  I  will  call  atten- 
tion directly.  Then  it  is  said  that  the  power  of  sale,  which  we 
all  know  is  an  important  part  of  a  mortgage,  is  so  expressed 
that  either  set  of  mortgagees  may  sell,  and  if  they  may  sell  they 
may  also  let.  It  certainly  is  not  a  convenient  power  for  persons 
to  have  who  desire  to  realize  their  security  in  that  way,  and  it 
might  give  rise  to  considerable  trouble,  but  as  that  is  said  to  be 
vested  in  the  two  sets  separately,  I  would  rather  not  rely  upon 
that.  But  this  I  can  see,  that  the  two  trustees  of  this  settlement, 
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KEKEWICH,  that  is  to  say,  one  set  of  mortgagees,  could  not  well  enter  without 
the  concurrence  of  the  other,  or,  if  they  entered,  they  would  enter 

1888 

v^vw       on  behalf  of  themselves  and  the  others,  and  whatever  they  did 
^^^^      they  would  do,  and  whatever  happened  would  be  done,  for  th® 
JoNAg.     benefit  of  both  sets  of  mortgagees.    No  step  could  be  taken,  no 
money  could  be  received,  no  terms  of  arrangement  could  be 
made,  without  its  being  for  the  benefit  of  all.    It  is  said  tha  t  is 
an  essential  part  of  a  contributory  mortgage.    That  may  be  so, 
and  this  may  be  an  ordinary  form  of  contributory  mortgage,  I  do- 
not  know  that  it  is  not ;  but  if  what  I  have  just  adverted  to  be  a 
necessary  result  and  a  necessary  incident  of  a  contributory  mort- 
gage, that,  to  my  mind,  is  one  of  the  strongest  reasons  for  saying 
that  trustees  cannot  invest  on  a  contributory  mortgage.    To  my 
mind,  trustees  not  having  any  power  expressly  given  them,  are 
bound  to  invest  on  a  mortgage  where  they  have  the  entire  con- 
trol in  their  own  hands,  and  where  they  can  exercise  their  own 
discretion  for  tie  benefit  of  their  cestuis  que  trust,  and  not  where 
they  are  bound  to  consult  others,  or  where,  if  they  do  not  consult 
others,  they  are  bound  to  act  for  the  benefit  of  others  as  well  a& 
for  themselves.  It  robs  them  of  that  control  which  is  an  essential 
part  of  the  propriety  of  the  security.    Another  objection  is  that 
if  they  are  bound  to  foreclose,  they  must  bring  the  other  partie& 
before  the  Court.   That  may  or  may  not  be  so  important  a  matter  ,* 
and  though  no  doubt  according  to  the  decision  in  Luke  v.  South 
Kensington  Hotel  Company  (1),  one  set  might  commence  pro- 
ceedings for  foreclosure  making  the  other  set  Defendants,  that 
obviously  is  not  the  ordinary  or  the  convenient  course.  They 
would  have  to  correspond  with  other  trustees,  there  might  be 
proceedings  pending  with  regard  to  the  other  trusts,  they  might 
be  involved  in  all  sorts  of  difficulties — difficulties  which  fre- 
quently are  incident  to  an  investment  on  mortgage  and  must 
necessarily  be  so  according  to  our  law  of  real  property,  but  not 
difficulties  which  trustees  ought  to  embrace  in  the  first  instance 
and  to  really  reserve  for  themselves  against  the  rainy  day.  If 
the  rainy  day  comes,  the  trustees  ought  to  be  utterly  unembar- 
rassed by  their  own  acts,  though  the  law  or  other  adverse  cir- 
cumstances may  embarrass  them.    Now  after  the  date  of  this- 

(1)  11  Ch.  D.  121. 
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mortgage,  and  after  the  death  had  occurred  of  one  of  the  trustees.  K  EKE WICII, 
another  deed  was  executed  on  the  25th  of  October,  1884;  and 

1888 

by  that  the  power  of  appointment  was  exercised  so  as  to  vest  ,.^v^ 
the  legal  estate  in  the  mortgage  premises,  as  to  three-fourths  in  Webb 
the  persons  entitled  to  the  mortgage  for  £1500,  and  as  to  one-  Jonas. 
fourth  in  the  persons  entitled  to  the  £500.    Whether  that  was 
wise  or  convenient  I  think  it  unnecessary  to  consider,  but  the 
provisions  which  followed  that  appointment  reserved  all  powers 
as  before,  so  that  nothing  really  was  done,  except  that  the  legal 
•estate  instead  of  being  vested  entirely  in  the  four,  or  the  three 
as  the  survivors  of  the  four,  was  vested  in  undivided  shares  in 
the  two  and  one.    I  adopted  Mr.  Coifs  view  of  that,  but  I  think 
it  made  the  matter  neither  better  nor  worse ;  and  holding  it  to 
have  been  bad  before  I  must  hold  it  to  remain  bad  still.  The 
relief  asked  by  the  statement  of  claim  is  precisely  what  tlie 
Plaintiffs  are  entitled  to  according  to  my  judgment. 

Solicitors  for  the  Plaintiffs :  Letts  Brothers. 

Solicitors  for  the  Defendants :  Aldridge,  Tliorn,  &  Morris. 

H.  L.  F. 


HILTON  V.  TUCKER.  kekewich, 

J. 

[1887    H.    1272.]  ^ggg 

Chattels  stored  in  a  Boom  as  Security  for  Loan — Delivery  of  Key — Memorandum   June  12,  13. 

of  Transaction — Fled'je  or  Bill  of  Sale.   

In  a  pledge  of  goods  it  is  not  essential  that  the  advance  and  delivery  of 
possession  should  be  contemporaneous.  It  is  sufficient  if  possession  be 
•delivered  within  a  reasonable  time  of  the  advance  in  pursuance  of  the  con- 
tract to  pledge. 

In  November,  1883,  A.  agreed  to  lend  B.  £2500  on  the  security  of  a 
valuable  collection  of  prints  and  engravings.  On  the  1 9th  of  November, 
1883,  A.  advanced  B.  £1250  on  account  of  the  loan,  and  it  was  arranged 
between  them  that  the  collection  should  be  stored  in  a  certain  room,  and 
on  the  21.st  of  December,  1883,  B.  wrote  to  A.,  "  the  collection  was  moved 
in  to-day.  L.  has  the  key  which  I  place  entirely  at  your  disposal."  On 
the  24:th  of  December,  1883,  A.  advanced  to  B.  the  balance  of  the  loan, 
and  on  the  11th  of  January,  1884,  B,  wrote  to  A. :  "  You  having  advanced 
to  me  the  sum  of  £2500,  I  hereby  authorize  you  to  retain  possession  of  my 
>collection  of  engraved  prints,  now  deposited  by  me  in  a  certain  room  .  .  . 
the  key  of  which  room  is  at  present  in  your  possession  or  power;  and  I 
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hereby  acknowledge  that  you  are  to  retain  possession  of  such  prints,  &c., 
until  the  whole  of  the  said  sum  of  £2500,  with  interest  at  5  per  cent.,  has 
been  repaid  to  you."  B.  died  insolvent,  and  his  administratrix  disputed 
the  validity  of  A,'s  security  on  the  ground  that  the  letter  of  the  11th  of 
January  constituted  a  bill  of  sale,  which  was  void  under  sects.  8  and  9  of 
the  Bills  of  Sale  Act,  1882  :— 

Meldy  (1)  that  the  transaction  was  one  of  pledge,  independent  of  the 
letters,  and  that  the  Bills  of  Sale  Act  did  not  apply ;  and  (2)  that  the  pledge 
was  perfected  by  delivery  of  the  key  to  L.,  which  amounted  to  constructive 
delivery  of  the  goods  to  A. 

The  Plaintiff  and  one  Stephen  Tucker  were  members  of  the 
Boyal  Archaeological  Society ;  and  in  November,  1883,  the  Plaintiff, 
at  the  request  of  Stephen  Tucker,  agreed  to  lend  him  £2500  on  the 
security  of  certain  deeds.  The  deeds  were  handed  to  the  Plaintiff, 
and  on  the  19th  of  November,  1883,  the  Plaintiff  advanced 
Stephen  Tucker  £1250  on  account  of  the  loan,  and  on  the  20th  of 
November,  1883,  Stephen  Tucker  executed  a  bond  in  common  form 
in  favour  of  the  Plaintiff  to  secure  the  £1250  and  interest.  Very 
shortly  afterwards  Stephen  Tucker  expressed  a  wish  to  the  Plain- 
tiff to  substitute  his  collection  of  engraved  portraits,  prints, 
&c.,  and  to  have  the  deeds  back,  and  it  was  arranged  between 
them  that  Stephen  Tucker  should  hire  a  small  room  in  Oxford 
Mansions,  Oxford  Street,  and  should  store  the  collection  there  for 
the  benefit  and  protection  (by  way  of  security)  of  the  Plaintiff. 
Accordingly,  on  the  21st  of  December,  1883,  Stephen  Tucker  wrote 
to  the  Plaintiff  as  follows  :  "  The  collection  was  moved  in  to-day, 
and  I  have  arranged  with  Larking  (B.  A.  I.)  to  spend — subject  to 
your  approval,  for  I  thought  it  would  be  better  for  you  to  have 
one  already  in  a  sense  under  your  control — a  certain  time  in  the 
room  every  day  in  making  a  list.  This  I  shall  afterwards  edit 
into  a  perfect  catalogue.  .  .  .  Larking  has  the  key,  which  I  place 
entirely  at  your  disposal." 

On  the  24th  of  December,  1883,  the  Plaintiff  advanced  the 
remainder  of  the  £2500  to  Stephen  Tucker,  and  on  the  11th  of 
January,  1884,  Stephen  Tucker  executed  a  similar  bond  in  favour 
of  the  Plaintiff  to  secure  £1250  and  interest,  and  at  the  same 
time  handed  to  him  the  following  letter : — 


Dear  Sir, — You  having 


^'London,  11  January,  1884. 
advanced  to  me  the  sum  of  two 


Hilton 

V. 
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thousand  five  hundred  pounds  on  two  bonds  for  one  thousand  twoKEKEWlCH, 
hundred  and  fifty  pounds  each,  executed  by  me,  I  hereby  request 
and  authorize  you  to  retain  possession  of  my  collection  of  engraved 
portraits,  prints,  and  all  other  property  now  deposited  by  me  in  a 
certain  room  in  Oxford  Mansicns,  Oxford  Street,  the  key  of  which  Tdckee. 
room  is  at  present  in  your  possession  or  power;  and  I  hereby 
acknowledge  that  you  are  to  retain  possession  of  such  portraits, 
prints  and  property  until  the  whole  of  the  said  sum  of  £2500 
with  interest  thereon  at  five  pounds  per  cent,  per  annum  from 
the  date  of  the  said  bonds  respectively  shall  have  been  repaid  to 
you. 

"  Yours  faithfully, 

Stephen  J.  Tuclcer" 

Larking  was  a  clerk  at  the  Institute  of  the  Archseological  Society, 
and  was  employed  and  paid  by  Stejphen  Tucker  to  make  a  cata- 
logue of  the  collection.  The  room  was  hired  and  the  rent  of  it 
was  paid  by  Stephen  Tucker, 

In  January,  1886,  Stephen  Tucker  died  intestate  and  insolvent. 
The  Defendant  Mildred  Tucker  was  his  legal  personal  repre- 
sentative. 

A  question  having  arisen  between  the  Plaintiff  and  Defendant 
as  to  the  validity  of  his  security,  the  Plaintiff  commenced  this 
action,  claiming  (1)  a  declaration  that  he  was  entitled  to  hold 
and  retain  possession  of  the  said  portraits,  prints  and  effects  as  a 
security  for  the  principal  and  interest  due  to  him  under  the  said 
bonds ;  (2)  a  sale  of  the  property  comprised  in  his  security.  The 
Defendant  set  out  in  her  statement  of  defence  the  letter  of  the 
11th  of  January,  1884,  and  alleged  that  it  was  a  bill  of  sale  and 
void  under  sects.  8  and  9  of  the  Bills  of  Sale  Act,  1882.  Issue  was 
joined  and  this  was  the  trial  of  the  action. 

It  appeared  from  the  evidence  that  the  Plaintiff  did  not  obtain 
actual  possession  of  the  key  until  after  Stephen  Tucker  s  death ; 
and  also  that  there  was  a  duplicate  key  of  the  room  which  was 
held  by  the  housekeeper  at  Oxford  Mansions  to  enable  him  to 
have  access  to  the  room  for  the  purpose  of  cleaning  it. 


B.enn  Collins,  Q.C.,  and  Bradford,  for  the  Plaintiff : — 

The  transaction  was  one  of  pledge,  entirely  independent  of  the 
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KEKEWICH,  letters.    The  money  was  advanced,  the  room  taken,  and  posses- 
sion given  before  the  letter  of  the  11th  of  January,  which  was 
merely  an  historical  record  of  the  transaction.    The  letter  was 
never  intended  to  operate  as  a  transfer  of  any  property  in  the 
Tucker,     goods  :  Ex  parte  Huhhard  (1). , 

Barber,  Q.C.,  and  A.  W.  Bowden,  for  the  Defendant : — 

Tucker  was  the  ostensible  owner  of  the  room.  He  hired  it  and 
paid  the  rent  of  it.  Upon  the  authorities  the  evidence  is  insuffi- 
cient to  support  a  pledge  completed,  and  actual  possession  given 
and  taken,  before  the  letter  of  the  11th  of  January:  Ex  farte 
Close  (2) ;  Ex  parte  Parsons  (3) ;  Ex  parte  Huhhard  ;  In  re 
Cunningham  &  Co.,  Limited  (4).  In  order  to  make  a  good  pledge, 
there  must  be  an  advance  accompanied  by  an  immediate  transfer 
of  possession.  That  is  the  distinction  that  runs  through  all 
the  cases — an  agreement  to  pledge  will  not  do:  Coote  on 
Mortgages  (5).  'Here  actual  possession  was  not  obtained  until 
after  Tuckers  death,  because  the  delivery  of  the  key  to  Larhin 
conferred  »no  more  than  the  right  to  enter  the  room,  and  did  not 
amount  to  a  symbolical  transfer  of  the  property  in  the  chattels  : 
Ancona  v.  Bogers  (6) ;  Meyerstein  v.  Barber  (7).  The  true  inference 
from  the  facts  is  that  the  letter  of  the  11th  of  January  was  an 
authority  to  the  Plaintiff  to  retain  possession  of  the  chattels  when 
he  got  them — for  he  had  not  in  fact  possession  at  that  time — in 
which  case  it  is  a  bill  of  sale  and,  not  being  in  the  prescribed 
form  and  unregistered,  is  void. 

Henn  Collins ,  in  reply  : — 

An  agreement  to  pledge,  if  followed  by  possession  given  whilst 
the  agreement  subsists,  is  good:  Beeves  v.  Capper  (8).  The 
handing  of  the  key  to  Larhin  for  the  Plaintiff  was  constructive 
delivery  of  possession  to  the  Plaintiff :  Ellis  v.  Hunt  (9) ;  Chaplin 
V.  Bogers  (10) ;  Gough  v.  Everard  (11)  ;  Whitehead  v.  Clifford  (12) ; 

(1)  17  Q.  B.  D.  690.  (7)  Law  Eep.  2  C.  P.  38,  45,  49,  661. 

(2)  14  Q.  B.  D.  386.  (8)  5  Bing.  N.  c!  136. 

(3)  16  Q.  B.  D.  532.  (9)  3  T.  R.  464. 

(4)  28  Ch.  D.  682.  (10)  1  East,  190. 

(5)  4th  Ed.  p.  578.  (11)  2  H.  &  C.  1. 

(6)  1  Ex.  D.  285,  292.  (12)  5  Taunt.  518. 
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Boscoes  Nisi  Prius  (1).    The  transaction  was  complete  in  itselfKEKEWlCH, 
and  stands  by  its  own  inherent  strength,  and  the  documents  are 
immaterial  and  may  be  disregarded :  North  Central  Wagon  Com- 
jpany  v.  Manchester,  Sheffield  and   Lincolnshire  Baihvay  Com- 
j?awy(2).  Tucker. 

Kekewich,  J. : — 

It  would  not  be  right  to  say  that  this  is  a  bill  of  sale  case, 
because  to  say  so  would  conclude  the  real  question  which  arises. 
To  my  mind  there  is  no  such  thing  in  question  here  as  a  bill  of 
sale.  The  Plaintiff's  case  is  that  there  has  been  a  pledge  of 
goods,  namely,  pictures  and  engravings,  and  such  like  articles, 
and  the  Defendant's  case  is  that  there  has  been  no  pledge. 
What  is  a  pledge  is  common  knowledge.  It  is  scarcely  neces- 
sary to  state  what  it  is,  but  I  will  take  the  words  of  Lord  Justice 
Bowen  in  the  case  of  Ex  parte  Hubhard,  He  says  (3) :  "  There  is 
another  entirely  distinct  transaction,  which  was  known  to  the 
Romans,  and  has  been  long  familiar  to  English  law,  the  trans- 
action of  a  pawn  or  pledge,  where  there  must  be  a  delivery  of 
the  goods  pledged  to  the  pledgee,  but  only  a  special  property 
in  them  passes  to  him,  in  order  that  they  may  be  dealt  with  by 
him,  if  necessary,  to  enforce  his  rights — the  general  property  in 
the  goods  remaining  in  the  pledgor."  The  pledge,  therefore, 
consists  in  the  delivery.  At  any  rate  a  delivery  is  an  essential 
part  of  the  pledge,  and,  as  stated  by  Mr.  Justice  Willes  in  Myers- 
tein  V.  Barber  (4)  :  "  With  respect  to  a  pledge,  according  to  the 
law  of  this  country,  a  mere  contract  to  pledge  even  specific 
goods,  and  even  although  the  money  is  actually  advanced  upon 
the  faith  of  the  contract,  is  not  sufficient  to  carry  the  legal  pro- 
perty in  the  goods."  It  is  unnecessary  for  me  to  examine  the 
Bills  of  Sale  Act  of  1878  or  1882,  but  I  certainly  understand  that 
neither  of  those  Acts  was  intended  to  be  applied,  or  is  applicable, 
to  a  parol  contract  or  to  anything  of  the  character  of  a  pledge. 
That^is  left  to  be  dealt  with  by  the  common  law,  and  is  outside 
the  statute  altogether.  I  certainly  also  understand  the  cases 
to  go  this  length,  that,  if  you  have  a  pledge,  that  is  to  say,  a 

(1)  15th  Ed.  pp.  310,  474,  1153.  (3)  17  Q.  B.  D.  698. 

(2)  35  Ch.  D.  191,  205.  (4)  Law  Rep.  2  C.  P.  51. 
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KEKEWICH,  contract  involving  the  advance  of  money  and  the  delivery  of  the 
goods,  that  can  no  doubt  be  enforced  quite  irrespective  of  any 
authorities  decided  on  the  statute  or  the  statute  itself.  The 
question  to  my  mind,  therefore,  is  whether  there  has  here  been 
TipcKER.       pledge  of  that  character.    What  was  the  bargain  I  have  no 
doubt  at  all.    Mr.  Hilton,  the  Plaintiff,  agreed  in  the  autumn  of 
1883  to  make  an  advance  to  Mr.  Tucker  on  certain  security, 
which  security  was  afterwards,  by  agreement  between  them, 
changed  to  the  security  now  in  question.    No  money  was  ad- 
vanced until  the  19th  of  November,  1883,  but  £1250,  part  of  the 
£2500,  was  then  advanced,  and  there  was  a  further  advance 
about  a  month  subsequent  to  the  first  advance.    Before  the  first 
advance  there  had  been  no  delivery.    That  is  common  ground. 
About  the  date  of  the  further  advance  there  was  a  delivery, 
and  there  can  be  no  question  that  the  second  advance  and  the 
delivery  were  for  all  practical  purposes  contemporaneous.  There 
was  a  contract  therefore  binding  in  honour,  but  whether  binding 
in  law  is  the  question  which  I  have  to  decide,  that  the  money 
advanced  should  be  charged  on  these  goods.    The  goods  were 
afterwards  dealt  with  in  a  peculiar  manner.    They  were  up  to 
that  time  under  the  control  and  in  the  possession  of  Mr.  Tucker, 
the  borrower.    They  were  not  delivered,  in  the  sense  in  which 
one  ordinarily  sees  goods  delivered,  to  the  lender,  Mr.  Hilton ; 
that  is  to  say,  they  were  not  taken  to  his  house ;  they  were  not 
taken  to  any  warehouse  and  entered  in  his  name ;  no  receipt 
was  given  by  any  wharfinger,  or  any  person  of  that  character, 
to  him  admitting  his  right  to  ownership  or  the  right  of  delivery 
to  be  in  him ;  but  they  were  deposited  in  a  room  in  a  certain 
house,  which  seems  to  have  been  selected  only  because  the 
borrower  and  the  lender  were  connected  with  the  Archseological 
Society,  whose  museum  was  in  that  house.    There  a  room  was 
taken  for  the  deposit  of  these  goods.    Thp  room  was  taken  by 
Mr.  Tucker,  the  borrower,  and  he  not  only  paid  the  rent  for  it 
but  he  also  paid  what  was  necessary  frgm  time  to  time  for 
keeping  the  room  in  order — for  dusting,  cleaning,  and  so  forth  ; 
so  that,  in  no  sense,  according  to  the  ordinary  use  of  the  word, 
could  it  be  called  Mr.  Hilton's  room.    The  key  or  keys,  for  there 
seem  to  have  been  two,  but  at  any  rate  the  key  of  the  room 
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seems  to  have  been  hung  up  in  the  way  in  which  one  knows  theKEKEWlCH, 
keys  of  a  large  house,  let  off  in  flats,  are  hung  up,  in  some  hall 
or  porter's  or  steward's  office,  where  the  proprietor  of  the  room  v^v^ 
could  come  and  get  possession  of  the  room  from  time  to  time.  Hilton 
If  it  stopped  there  I  should  unhesitatingly  hold  that  possession  Tucker. 
had  not  been  given  to  Mr.  Hilton ;  but  there  was  something  more 
than  that.  On  the  21st  of  December,  1883,  Mr.  Tucker  writes  a 
letter  to  Mr.  Hilton  in  which  he  refers  to  the  collection  having 
been  moved  in  in  pursuance  of  the  agreement,  and  he  refers 
there  to  the  arrangement  which  he  determined  to  make,  and  to 
which  I  must  take  it  for  granted  that  Mr.  Hilton  assented,  that 
there  should  be  a  list  made  of  these  goods  ;  but  in  the  letter  he 
says :  "  Larhin  has  the  key,  which  I  place  entirely  at  your  dis- 
posal." The  key  was  there.  I  think  it  is  immaterial  whether 
the  key  was  in  the  actual  manual  possession  of  Larldn  or  some 
other  officer  of  the  establishment.  It  was  there,  and  Mr.  Tucker 
says,  "  It  is  entirely  at  your  disposal."  It  was  also  to  a  great 
extent  at  the  disposal  of  Mr.  Tucker  himself,  and  those  he  em- 
ployed to  make  the  list  and  to  do  what  he  thought  right.  This 
state  of  things  went  on  for  some  time  longer,  and  on  the  11th  of 
January,  1884,  Mr.  Tucker  wrote  the  letter  which  is  said  to  be  a 
bill  of  sale,  that  is  to  say,  in  this  sense,  that  it  ought  to  have 
been  registered,  or,  being  incapable  of  registration,  it  avoids  the 
whole  transaction.  The  letter  commences :  "  You  having  ad- 
vanced to  me  the  sum  of  £2500  on  two  bonds  for  £1250  each, 
executed  by  me,  I  hereby  request  and  authorize  you  to  retain 
possession  of  my  collection  of  engraved  portraits,  prints,  and  all 
other  property."  I  admit  the  accuracy  of  Mr.  Barber  s  criticism 
that  an  authority  to  retain  possession  does  not  necessarily  imply 
that  the  possession  has  been  given,  and  that  it  may  refer  to  a  pos- 
session to  be  hereafter  had,  or  to  be  had  at  the  date  of  the  letter,  to 
retain  that  which  has  been  given.  But  he  goes  on  "  now  deposited 
by  me  in  a  certain  room  in  Oxford  Mansions,  Oxford  Street,  the 
key  of  which  room  is  at  present  in  your  possession  or  power,  and 
I  hereby  acknowledge  that  you  are  to  retain  possession  of  such 
portraits,  prints,  and  property,  until  the  whole  of  the  said  sum 
of  £2500  with  interest  thereon  at  £5  per  cent,  per  annum 
from  the  date  of  the  said  bonds,  respectively,  shall  have  been 
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KEKEWIOH,  repaid  to  you."    To  my  mind  that  is  a  statement  by  Mr.  Tucker y 

entirely  consistent  with  his  letter  of  the  21st  of  December,  that 
1888  ... 

v^v^  those  goods  deposited  by  him  in  that  room  are  at  present  in  the 
^'^^^  possession  of  Mr.  Hilton.  Now  is  there  anything  inconsistent 
Tucker,  ^jth  Mr.  Hilton's  possession  in  Mr.  Tucker  having  this  right  of 
ingress  and  egress  to  make  lists,  and  to  clean  the  place,  and  so 
on  ?  To  my  mind  there  is  not.  It  would  be  more  satisfactory, 
no  doubt,  in  a  case  of  this  kind,  and  avoid  all  dispute,  if  they 
had  been  deposited  in  a  room  under  the  exclusive  control  of 
Mr.  Hilton  ;  but  assuming,  as  I  do,  on  the  facts  not  disputed,  the 
entire  hona  fides  of  both  parties,  and  the  absence  of  any  intention 
to  defraud  either  one  another  or  any  outside  party,  it  seems  to 
me  that  it  is  quite  consistent  with  the  honesty  of  the  transaction 
that  there  should  be  some  laxity  in  the  control  of  the  room, 
Mr.  Tucker  from  the  first  to  the  last  acknowledging  that  what- 
ever power  he  might  have,  it  was  a  power  subject  to  Mr.  Hilton  s 
paramount  control.  I  do  not  rely  on  the  fact  of  the  key  having 
been  handed  over.  There  are  several  cases  cited  on  the  interest- 
ing question  of  the  effect  of  delivery  of  a  key.  I  think,  when 
they  are  examined,  they  all  really  come  to  this,  that  the  delivery 
of  the  key  in  order  to  make  constructive  possession  must  be  under 
such  circumstances  that  it  really  does  pass  the  full  control  of  the 
place  to  which  admission  is  to  be  gained  by  means  of  the  key ; 
as,  for  instance,  where  timber  is  deposited  in  a  warehouse.  The 
delivery  of  the  key  is  the  symbol  of  possession  where  the  posses- 
sion itself  is  practically  impossible.  A  man  being  unable  to  carry 
about  with  him,  or,  at  any  rate,  to  conveniently  move  to  his  own 
warehouse  adjoining,  a  large  quantity  of  timber,  the  delivery 
of  a  key  giving  exclusive  control  is  regarded  as  delivery  of 
possession  itself.  1  think  that  principle  runs  through  all  the 
cases  on  delivery  of  the  key  as  equivalent  to  delivery  of  posses- 
sion. That  being  so,  I  must  decide  this  question  of  law  which 
has  been  raised — whether  it  is  essential  to  a  pledge,  not  that  there 
should  be  a  delivery,  because  that  is  admitted  to  be  essential, 
but  that  delivery  should  be  actually  contemporaneous  with  the 
advance  of  the  money.  When  I  say  actually  contemporaneous, 
I  am  not  proposing  to  discuss  a  case  where  delivery  has  followed 
within  an  hour  or  a  day  afterwards,  so  that  in  support  of  the 
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honesty  of  the  transaction  one  might  assume  them  to  be  practi- KEKEWICH, 
cally  contemporaneous,  though  not  identical  in  point  of  time. 

1888 

But  what  is  the  effect  where  an  advance  is  made  as  here,  in 

November,  and  the  delivery  is  not  given  until  a  month  later,  but  Hilton 

then  comes  in  pursuance  and  in  fulfilment  of  the  contract.    I  Tucker. 

have  pointed  out  that  until  delivery  is  made  there  is  nothing  but 

a  contract,  and  the  contract  does  not  pass  the  property  without 

such  incidents  as  I  have  already  mentioned.   But  I  am  not  aware 

of  any  authority  which  goes  so  far  as  to  say  that  the  delivery 

must  be  contemporaneous,  so  long  as  it  is  in  honest  fulfilment  of 

the  contract ;  and  that  case  of  Beeves  v.  Capper  (1)  certainly  is  an 

authority  the  other  way.    Mr.  Barber  says  that  Beeves  v.  Capper 

would  not  be  decided  in  the  same  way  now  as  it  was  decided  by 

a  full  Court  of  Common  Pleas  fifty  years  ago,  or  nearly  so.  But 

until  that  case  is  overruled  it  is  binding  upon  me,  and  I,  of  course, 

must  follow  it,  but  I  think  it  right  to  add,  irrespective  of  that 

decision,  I  am  at  a  loss  to  understand  why  delivery  should  be 

actually  contemporaneous  with  the  advance.    It  seems  to  me 

that  the  transaction  may  be  divided  into  two  parts,  and  that 

though  fraud  may  intervene  in  any  case,  however  careful  lawyers 

or  actors  may  be,  still  remembering  that,  in  the  meantime,  there 

is  no  property  in  the  lender  until  he  has  got  the  goods,  it  seems 

to  me  a  very  small  opening  for  fraud  to  hold  that  the  delivery 

need  not  be  actually  contemporaneous  with  the  pledge.  My 

view  of  the  law  certainly  is,  that  if  money  is  advanced,  as  here, 

on  a  contract  that  goods  shall  be  delivered  and  that  then  those 

goods  are  delivered  in  pursuance  of  that  contract,  the  same  legal 

results  follow  as  if  the  money  was  handed  over  with  one  hand  and 

the  goods  received  with  the  other.    That  is  the  view  on  which  I 

decide  it.    It  is  a  matter  of  some  importance  and  apparently  of 

some  novelty,  but,  that  being  so,  I  must  hold  the  Plaintiff  entitled 

to  the  relief  which  he  asks,  and  he  will  add  his  costs  to  his 

security. 

Solicitors  ;  Curtis  &  Silton ;  H.  C.  Godfray. 

(1)  5  Bing.  N.  C.  136. 

H  L.  F. 
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KEKEWiCH,  BLANK  V.  FOOTMAN,  PRETTY,  &  CO. 

J. 

jggg  [1877   B.  3678.] 

/mZ?/ 14,  16,  Design — Previous  Puhlication — Shewing  Design — Sufficient  Mark — Costs  of 
17,  18.  successful  Defendant  of  Defences  in  which  he  has  failed — Patents,  Designs, 
  and  Trade  Marks  Act,  1883  (46  (fc  47  Vict.  c.  57),  ss.  47,  51, 

The  inventor  of  a  design  shewed  it  to  and  consulted  his  agent.  The 
agent  consulted  another  person,  and  also  shewed  it  to  two  customers,  and 
asked  them  for  orders : — 

Held,  that  there  had  thus  been  a  previous  publication,  and  that  subse- 
quent registration  of  the  design  under  the  Patents,  Designs,  and  Trade 
Marks  Act,  1883,  was  therefore  invalid. 

A  narrow  coloured  trimming  was  sold  by  the  maker  in  pieces  of  many 
yards,  having  round  them  paper  bands  bearing  "  E^,"  and  the  registration 
number : — 

Held,  that^  they  were  sufficiently  marked  within  the  Patents,  Designs, 
and  Trade  Marks  Act,  1883,  s.  51. 

"Where  the  defendant  succeeds  generally  he  may  have  the  costs  of  some 
of  his  defences  on  which  he  has  not  succeeded ;  but  where  he  has  raised  a 
distinct  issue  and  has  failed,  he  ought  not  to  have  the  costs  of  that  issue. 

The  Plaintiff  in  this  case,  Emilius  Blank,  by  his  agent,  Budolf 
Blank,  registered,  on  the  23rd  of  November,  1885,  a  design  for 
coloured  trimmings  to  corsets.  The  Plaintiff  alleged  that  the 
Defendants,  Footman,  Pretty,  &  Co.  had  imitated  the  design,  and 
he  claimed  an  injunction  to  restrain  them  from  infringing  the 
design. 

The  Defendants  said  (1)  They  had  not  infringed  any  legal 
right  of  the  Plaintiff ;  (2)  The  design  had  not  been  duly  regis- 
tered ;  (3)  The  provisions  of  the  Act  as  to  marking  had  not  been 
duly  complied  with ;  (4)  The  design  was  not  a  new  or  original 
design  not  previously  published ;  (5)  The  design  was  not  capable 
of  being  registered;  (6)  The  Plaintiff  was  not  the  proprietor; 
(7)  A  general  denial  of  imitation. 

This  was  the  trial  of  the  action.  The  imitation  was  practically 
not  disputed,  and  the  principal  defence  was,  that  the  design  had 
been  published  before  the  registration,  under  these  circumstances. 
Budolf  Blank  had  consulted  one  Hummel  as  to  whether  the  design 
was  likely  to  succeed.    Hummel  had  consulted  one  Sewell,  and 
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had  also  shewn  the  design  to,  and  asked  for  orders  from,  two  of  KEKEWIOH, 
HummeVs  customers.    The  circumstances  are  fully  stated  in  the 

1888 

judgment. 

As  to  the  marking,  there  was  no  mark  on  the  trimmings,  but  "^^^^^ 
the  trimmings  were  sold  by  Blanh  in  pieces  of  many  yards'  Footman, 

^  JtRETTY,  <£  V^O. 

length,  each  piece  having  round  it  a  paper  band  on  which  was   

printed  "     "  with  the  registration  number. 

Aston,  Q.C.,  Kennedy,  Q.C.,  and  Ashton  Cross,  for  the  Plain- 
tiff:— 

The  Plaintiff  is  the  proprietor  of  this  design,  and  has  regis- 
tered it  under  the  Patents,  Designs,  and  Trade  MarJcs  Act,  1883 
(46  &  47  Vict.  c.  57),  s.  47.  His  agent  in  this  country  has  only 
shewn  it  in  confidence  to  his  agent  and  adviser,  but  that  is  no 
publication  within  the  meaning  of  the  Act.  There  has  been  no 
dedication  to  the  public,  for  his  agent  could  not  have  used  the 
design,  in  which  he  had  an  inchoate  right :  Jefferys  v.  Boosey  (1). 

As  to  marking  under  sect.  51,  it  would  be  impossible  to  mark 
each  piece  of  trimming,  and  the  label  round  each  parcel  sold  was 
a  sufficient  compliance  :  Fielding  v.  Haivley  (2). 

Witnesses  were  examined  on  both  sides,  principally  as  to  what 
had  been  done  by  Hummel. 

Warmington,  Q.C.,  and  Carpmael,  for  the  Defendants  : — 

Shewing  a  pattern  and  asking  for  orders  is  a  publication,  and 
after  that  the  design  cannot  be  registered.  There  is  no  occasion 
to  prove  a  dedication  to  the  public :  Germ  Milling  Company  v. 
Bolinson  (3)  ;  Dalglish  v.  Jar  vie  (4) ;  EumiiiJierson  v.  Syer  (5). 
Fieldhig  v.  Haivley  is  in  favour  of  the  Defendants. 

Aston,  in  reply. 

Kekewich,  J. : — 

There  is  no  occasion  for  me  to  decide,  and  I  do  not  intend  to 
decide,  any  question  of  morals  ;  and  fortunately,  according  to  the  ^ 

(1)  4  H.  L.  C.  815.  (3)  3  Eep.  Pat.  Gas.  254,  259. 

(2)  48  L.  T.  (N.S.)  639.  (4)  20  L.  J.  (Ch.)  475.  I 

(5)  4  Eep.  Pat.  Gas.  407. 
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KEKEWICH,  view  which  I  take  of  the  case,  there  is  no  occasion  for  me  to 
decide,  and  I  do  not  intend  to  decide,  any  question  on  which 
there  is  a  conflict  of  evidence.    The  facts  upon  which  I  intend 


Blank  -^^^^  judgment  are  facts  about  which  there  is  no  substantial 
Peett™&^o  which,  I  think,  may  be  taken  as  common  ground. 

  The  Plaintiff,  Emilius  Blanks  through  his  agent  in  this  country, 

Budolf  Blank,  registered  the  design  in  question.  The  Defen- 
dants have  infringed  upon  that  design  ;  that  is  to  say,  they  have 
made  or  sold  an  article  of  that  design.  They  insist  that  they  are 
entitled  to  do  so,  and  that  is  the  legal  question  which  I  have  to 
decide  on  the  facts,  as  they  are  not  entitled  to  do  so  if,  as  a 
matter  of  fact,  this  design  was  properly  registered  when  it  had 
not  been  previously  published  in  the  United  Kingdom.  The 
question  to  be  decided  is,  therefore,  whether  the  design  was 
published  previously  to  the  registration. 

Mr.  Blank  may  be  treated  as  the  manufacturer,  though  he  does 
not  manufacture  in  this  country.  He  is  the  agent  of  manu- 
facturets  in  Germany ,  and  he  is  the  seller  in  this  country  of  their 
manufactured  goods,  and  he  may  be  treated  as  practically  the 
manufacturer.  Mr.  Hummel  is  a  commission  agent.  He  sells  these 
goods,  and  goods  of  this  kind,  and  he  has  a  bargain  or  under- 
standing with  Mr.  Blank  that  he  shall  have  the  sole  and  exclusive 
right  of  selling  goods  of  this  class  in  the  United  Kingdom.  There- 
fore Mr.  Hummel  has  an  interest  in  any  design  of  Mr.  Blank's  in 
goods  of  this  class,  and  though  he  is  not  a  partner,  or  in  any  way 
a  partner,  he  has  that  interest  which  makes  him  a  person  whom 
Mr.  Blank  would  naturally  consult  before  endeavouring  to  put 
any  of  that  class  of  goods  on  the  market.  Mr.  Blank,  therefore,, 
having  sketched  this  design,  shews  it  to  Mr.  Hummel.  I  cannot 
conceive  that  in  doing  so  he  would  be  publishing  the  design  in 
any  sense  which  could  be  placed  on  that  word.  Even  if  that 
relation  had  not  existed  between  the  two  parties  I  see  no  reason 
why  a  designer  should  not  call  in  an  expert — a  gentleman  whom 
he  knows  to  be  experienced  in  the  trade^  likely  to  advise  him 
well,  and  whom  he  can  trust,  for  the  purpose  of  advising  him 
before  incurring  further  expense  and  trouble.  But  the  relation 
which  I  have  described  existing,  there  cannot  be  to  my  mind  the 
slightest  doubt  about  it.    Therefore,  in  calling  in  Mr.  Hummel  and 
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shewing  him  the  sketch,  and  shewing  him  the  designs  as  altered  KEKEWICH^ 
from  time  to  time,  for  they  were  altered  over  and  over  again,  ^^^^ 
and  in  consulting  him  respecting  the  cost  and  other  details,  I  v^yw 
consider  that  Mr.  Blanh  was  only  doing  that  which  he  was  fairly  Blank 


V. 


entitled  to  do,  the  confidential  character  of  the  communications  ^  Eootmak. 

being  a  necessary  incident  to  the  relation  between  the  two   

parties. 

If  it  had  stopped  there  I  might  have  disposed  of  the  case 
•easily  enbugh.  But  Mr.  Blank  was  not  content  to  stop  there. 
Mr.  Blank  not  only  desired  to  get  the  full  advice  of  Mr.  Hummel^ 
but  he  very  naturally  wished,  and  I  cannot  blame  him  as  a  pru- 
-dent  man  of  business  for  wishing  as  he  did,  to  ascertain,  before 
he  went  any  further  whether  this  was  a  design  which  was  likely 
to  take.  By  what  words,  and  on  what  occasion,  and  with  what 
restrictions  I  have  no  knowledge,  but  he  certainly  did  intrust 
Mr.  Hummel  with  the  duty  of  soliciting  orders  (that  is  one  expres- 
sion), and  ascertaining  from  likely  purchasers  whether  orders 
€Ould  be  got  for  this  design  when  it  had  taken  a  material  form, 
when  there  was  trimming  to  be  sold,  and,  according  to  the  Plain- 
tiff's own  view,  when  it  had  been  registered.  Mr.  Hummel  ac- 
cordingly consults  three  different  gentlemen,  and  I  think  I  must 
deal  with  them  in  two  classes.  First,  there  was  Mr.  Sewell.  Mr. 
Seivell  was  Mr.  HummeVs  largest  customer.  He  was  a  manufac- 
turer who  apparently  purchased  a  large  quantity  of  trimmings 
of  this  kind,  and  was  well  known  to  Mr.  Hummel^  and  was  in 
constant  communication  with  him.  Determining  not  to  enter 
into  any  question  of  conflict  of  evidence,  and  not  wishing  to 
infer  anything  which  is  not  actually  proved,  I  only  assume  on 
the  facts  before  me  that  Mi.  Hummel  shewed  this  design  to 
Mr.  Sewell  to  get  his  advice,  and  to  ask  him  whether  he  would  be 
prepared  to  give  orders  to  be  executed  at  a  later  period.  He 
ascertained  M.T.Seweirs  views.  He  ascertained  from  him  that 
the  price  at  that  earlier  date  was  to  his  mind  excessive,  and  no 
doubt  there  were  other  criticisms.  Now  Mr.  Aston  has  cited  to 
me,  and  I  am  content  to  take,  the  statement  of  Lord  Justice 
Bowen  in  Humpherson  v.  Syer  (1)  as  to  what  must  be  established 
in  order  to  take  a  case  of  disclosure  (I  avoid  the  word  "  publica- 
(1)  4  Rep.  Pat.  Gas.  413. 
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KEKEWICH,  tion  ")  out  of  tliat  publication  which  will  destroy  a  patent  or 
design.    Lord  Justice  Boiven  says :  "  I  think  when  a  man  sends 
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v^v^       a  patent  to  be  made  to  a  shop,  you  must  take  what  passes  orally ; 
^^^^^     you  must  take  all  the  circumstances  of  the  case,  and  ask  yourself 

Footman,  whether  there  was  any  confidential  relation  established  between 
Pretty,  &  Co.  .  i     i  • 

  the  two  parties — whether  it  was  an  implied  term  of  the  employ- 
ment that  the  information  should  be  kept  by  the  shopman  to 
himself,  or  whether  he  might  afterwards,  without  any  breach  of 
good  faith,  use  the  matter,  and  use  it  as  he  choose."    It  is  to  be 
observed  that  these  words  are  applied  by  the  Lord  Justice  with 
reference  to  the  facts  of  the  particular  case  before  him — to  infor- 
mation given  to  a  shopman  who  is  going  to  manufacture.  That 
is  to  say  the  Lord  Justice  is  dealing  with  a  case  where,  from  the 
very  necessity  of  the  thing,  some  other  person  must  be  employed. 
The  patentee,  whether  it  be  a  chemical  patent  or  a  scientific 
patent  or  a  machinery  patent,  frequently  (generally  I  might  say) 
is  unable  to  carry  out  the  manufacture  of  the  patented  article  in 
all  its  details  himself  personally.    He  must  employ  others,  and 
for  that  purpose  the  Lord  Justice  says  he  is  entitled  to  do  so 
without  in  the  slightest  degree  damaging  his  patented  rights  to 
claim  protection,  provided  it  is  done  confidentially.    It  is  a  step 
further  to  say  that  a  man  like  Mr.  Blank  is  entitled  to  take  into 
his  confidence  a  man  like  Mr.  Hummel,  who  is  only  a  commission 
agent,  a  man  through  whom  the  profits  are  to  be  made.   He  does 
not  occupy,  to  my  mind,  a  position  at  all  similar  to  that  of  the 
shopman.    But  I  think  it  is  only  a  fair  stretch  of  the  same  prin- 
ciple to  say,  as  I  have  already  said,  that  I  think  a  man  in 
My.  Blank's  position  might  consult  with  those  through  whom  he 
would  put  goods  on  the  market,  particularly,  as  I  say,  having  re- 
gard to  the  relation  existing  between  them,  and  doing  it  confiden- 
tially, without  avoiding  his  rights  to  be  obtained  by  registration. 

But  is  Mr.  Hummel  when  consulted  in  that  way  to  be  entitled 
to  go  on  to  any  other  person  or  number  of  persons  and  still  use 
the  same  confidence — a  delegated  confidence  placed  in  him  by 
Mr.  Blank.  If  so  I  do  not  know  where  it  is  to  stop.  If  Mr.  Hummel 
consults  Mr.  Sewell,  who  is  a  very  large  manufacturer  as  I  am  told, 
and  that  is  said  to  be  in  confidence,  he  again  may  consult  many 
of  the  persons  for  whom  he  works,  and  so  on  to  the  end  of  the 
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chapter.    I  see  no  limit  to  the  confidence  which  may  thus  beKEKEVVICH, 
placed  in  one  person  after  another.    What  the  Lord  Justice 
Bowen  says  there,  which  I  read  as  a  statement  by  reference  to  a 
particular  instance  of  a  broad  principle,  has  in  my  mind  no  appli- 
cation to  a  case  like  this,  where  the  one  person  taken  into  confi-  Footman, 

^  Fketty,&Co. 
dence,  for  his  own  purposes  quite  as  much  as  for  any  other  (I  do   

not  blame  him  for  it),  consults  a  manufacturer,  perhaps  in  con- 
fidence. Mr.  Hummers  interest  was  to  sell  this  article.  Mr.  Hum- 
meVs  interest  was  to  ascertain  that  it  would  be  saleable,  and  he 
might  very  well  consult  those  whom  he  trusted.  But  whether 
he  could  do  so  without  running  the  risk  of  publication  is  an 
entirely  different  question.  However,  nothing  really  was  done, 
as  I  understand  the  evidence  of  Mr.  Sewell,  in  the  way  of  actually 
giving  an  order  until  very  much  later,  when  the  thing  had  been 
completed,  and  I  do  not  think  it  necessary  to  decide  this  case,  I 
will  not  say  on  the  mere  exhibition,  but  on  the  mere  disclosure 
(the  word  I  used  before)  of  these  sample  patterns  by  Mr.  Hummel 
to  Mr.  Sewell. 

But  then  comes  another  delegation  of  confidence  illustrating 
what  I  have  said. 

[His  Lordship  then  said  that  Hummel  went  to  Portsmouth  and 
consulted  two  of  his  customers  there,  who  gave  orders,  whether  to 
be  executed  before  registration  or  after.  These  two  customers 
received  samples  but  did  not  shew  them,  yet  his  Lordship  saw  no 
reason  why  if  they  had  been  disposed  to  act  badly  to  Mr.  Hummel 
they  should  not  themselves  have  had  some  of  the  designs  manu- 
factured for  themselves,  and  if  Mr.  Blank  had  proceeded  against 
them  they  might  have  answered  that  if  Mr.  Hummel  had  com- 
mitted a  breach  of  confidence,  it  was  he  whom  Mr.  Blank  must 
proceed  against.] 

I  cannot  understand  what  meaning  to  give  the  words  "  pre- 
viously published  "  if  that  is  not  publication.  In  truth  the  only 
ground  on  which  the  want  of  publication  has  been  argued  is  the 
question  of  confidence,  and  that  I  have  already  dealt  with.  Even 
if  there  was  no  publication  to  Mr.  Sewell  (which  I  do  not  think 
it  necessary  to  decide,  though  I  think  there  was),  in  my  opinion 
there  was  certainly  publication  at  Portsmouth^  and  from  that  time 
forward  it  was  impossible  for  Mr.  Blank  to  register  the  design. 

2  Y2  1 
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KEKEWICH,     This  seems  to  me  entirely  conformable  to  the  policy  of  the  Act, 
which  is  intended,  as  I  understand  it,  to  protect  those  clever  and 
industrious  people  who  spend  their  time,  their  money,  and  their 
Blank     brains  in  designing  a  pattern  which  may  or  may  not  prove  success- 
FooTMAN,   ful,  but  as  a  work  of  art  is  entitled  to  protection  in  order  that  it 

 L      may  become  a  subject  of  profitable  commerce.    But  I  see  no 

reason  for  applying  that  principle  to  the  case  of  a  man  who  prefers 
to  act  differently,  and  who  says,  "  I  will  design  and  I  will  spend 
my  time  and  my  money  when  I  am  quite  satisfied  that  I  shall 
find  a  market."  Mr.  Blank  not  unnaturally  has  attempted  to  avail 
himself  of  the  Act  in  order  to  get  protection  for  that  which  the 
Act  is  not  intended  to  protect.  I  think  that  when  he  registered 
the  design  it  had  been  previously  published  in  the  United 
Kingdom, 

[His  Lordship  then  disposed  of  a  question  whether  the  design 
was  registered  in  the  proper  class.] 

As  regards  the  question  whether  the  goods  are  sufficiently 
marked',  the  real  point  is  whether  under  sect.  51  Mr.  Blank  loses 
the  benefit  of  his  copyright,  that  is  to  say,' whether  the  copyright 
in  his  design  has  ceased  because  the  different  articles  which  have 
been  sold  in  the  market  have  not  been  marked  with  the  pre- 
scribed mark,  or  (for  it  is  pressed  further  than  that)  because  they 
have  not  been  marked  at  all.  It  has  not  been  argued  that  the 
trimming  itself  ought  to  be  marked,  and  it  would  be  impossible, 
and  it  is  admitted  that  it  would  be  impossible,  to  say  where  and 
how  often  it  should  be  marked.  It  is  obvious  that  you  could 
not  mark  every  quarter  of  an  inch,  and  that  even  if  you  could 
do  it,  you  could  not  in  lace  work  like  this  preserve  the  thing  if 
you  were  to  stamp  it  with  marks.  Therefore  it  is  not  suggested 
that  this  ought  to  be  done,  but  it  is  said  that  every  article,  how- 
ever small,  ought  in  some  way  to  shew  that  it  is  a  registered 
design.  That  to  my  mind  is  entirely  a  misconstruction  of  the 
51st  section.  The  Act  may  or  may  not  go  far  enough,  but  the 
Act  says  that  a  mark  is  to  be  placed  before  delivery  on  sale  of 
any  articles  to  which  a  registered  design  is  to  be  applied.  The 
marking  is  to  be  caused  to  be  done  by  the  proprietor  of  the 
design.  If  the  proprietor  of  this  design  does  not  sell  those 
articles  of  dress  to  which  the  trimmings  are  affixed,  the  section 
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lays  no  liability  upon  him  to  mark  those  articles  of  dress.  WhatKEKEWlCH, 

is  to  be  marked  by  him  is  the  article  to  which  a  registered  design 

has  been  applied — that  is  the  trimming.    If  he  sells  it  in  pieces  v^v^ 

of  144  yards  he  must  mark  the  pieces  of  144  yards.    If  on  the  ^^^^^ 

other  hand  he  sell  small  pieces,  whether  for  patterns  or  for  use,  ^  Eootman, 
,                    1        7         n                                                                 Peetty,  &  Co. 
Jie  must  mark  each  small  pattern  in  some  manner  in  which  those   

things  can  be  conveniently  marked,  as,  for  instance,  by  tying  on 

a  label  or  by  printing  something  on  the  packet  in  which  it  is. 

But  he  is  not  bound  to  mark  any  thing  but  that  which  he  sells, 

and  that  is  the  exact  consequence  of  the  decision  in  Fielding  v. 

Eaivley  (1).    There  the  Court  held  that  whether  it  was  a  small 

piece  or  a  large  piece  he  must  mark  the  piece  sold,  and  so  I  say 

— he  must  mark  the  piece  sold  and  need  not  mark  anything 

else.    That  is  the  obligation  the  law  lays  upon  him,  and  it 

seems  to  me  that  in  this  case  the  obligation  has  been  complied 

with. 

I  have  thought  it  right  to  express  my  opinion  upon  that 
question,  but  on  the  greater  question  of  publication  or  want  of 
novelty  I  am  in  favour  of  the  Defendants,  and  there  will  be 
judgment  for  them  and  consequent  relief. 

Aston,  Q.C.,  asked  for  the  costs  of  the  issues  as  to  which  the 
Defendants  had  failed.  They  had  raised  seven  defences  and  had 
succeeded  in  one  only,  that  as  to  previous  publication. 

Kekewich,  J. : — 

I  have,  as  sitting  in  equity,  full  power  over  the  costs,  and  I  do 
not  consider  this  analogous  to  a  patent  case,  if  that  would  make 
any  difference.  The  difficulty  which  I  feel  as  a  Judge,  and 
always  felt  when  at  the  Bar,  is  this  :  the  defendant  is  entitled  to 
put  his  back  against  the  wall  and  to  fight  from  every  available 
point  of  advantage.  I  think  that  it  would  be  extremely  hard  on 
defendants  if  as  a  rule  they  were  told  at  the  end  of  the  trial, 
"  You  have  beaten  the  plaintiff,  but  because  you  have  raised 
some  points  on  which  you  have  not  succeeded  you  shall  not  have 
all  the  costs  of  the  action."  And  it  is  obvious  that  it  might 
lead  to  lengthening  trials  if  counsel  understood  that  unless  they 

(1)  48  L.  T.  (N.S.)  639. 
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KEKEWICH,  fouglit  out  every  point  the  clients  would  not  be  allowed  their 
costs  even  in  a  successful  case.     On  the  other  hand,  it  is  a 
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useful  rule  that  where  there  is  a  distinct  issue  on  which  the 

Blank     generally  successful  party  has  failed  and  that  issue  has  really  no 

Footman,    immediate  connection  with  those  upon  which  the  party  has  suc- 
Peetty,  &  Co.       ,   ,    ,      ,  ,  ,  1      •  1-1 
  ceeded,  then  he  ought  not  to  have  the  costs  oi  that  issue  which 

presumptively  ought  never  to  have  been  raised.    As  regards  the 

fifth  and  sixth  defences,  though  perhaps  they  might  as  well 

have  been  left  out,  still  they  were  fair  points  to  raise,  and  on  the 

principle  I  have  mentioned  I  do  not  think  that  the  Defendants 

ought  to  be  mulcted  in  costs,  because  succeeding  on  the  whole  they 

have  not  succeeded  on  them.    But  as  regards  the  marking,  that 

issue  has  been  argued  out,  and  there  has  been  evidence  directed 

to  it,  and  I  have  held  distinctly  in  favour  of  the  Plaintiff  on 

that  point.    I  think  that  the  Plaintiff  ought  to  have  the  costs  of 

that  issue  as  against  the  general  costs  of  the  action. 

Solit3it0rs  for  Plaintiff :  Vallanee  &  Vallance. 

Solicitors  for  Defendants :  Wilson,  Bristows,  &  Carpmael, 

C.  M. 


KEKEWIOH,  HALLOWS  V.  LLOYD. 

J. 

^ggg  [LIVERPOOL  DISTRICT  REGISTRY.] 
J^2S.  [1887    H.  3261.] 

Settlement — New  Trustees — Non-disclosure  of  Incumbrances  hy  retiring  Trustee 
—  Constructive  Notice. 

ISTew  trustees  are  not  fixed  with  notice  through,  retiring  trustees  of  in- 
cumbrances affecting  the  trust  estate,  of  which  no  notice  appears  amongst 
the  trust  documents,  and  the  existence  of  which,  though  known  to  the 
retiring  trustees,  is  not  disclosed  to  them.' 

This  was  an  action  by  beneficiaries  to  administer  the  estate  of 
J.  Kilshaw,  who  died  in  July,  1848,  which  now  came  on  for  hear- 
ing on  further  consideration,  with  a  summons  to  vary  the  Chief 
Clerk's  certificate,  and  calls  for  no  report  except  on  the  point 
raised  by  the  summons. 
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The  testator  by  his  will,  dated  the  12th  of  July,  ISiS,  devised  KEKEWICH, 
and  bequeathed  all  his  real  and  personal  estate  to  W.  T.  Kilshaiv 
and  A.  Luya  upon  trust,  after  the  decease  of  his  wife,  to  sell  and 
convert  the  same  into  money  and  divide  the  residue  into  eight  Hallows 
parts,  one  of  such  eight  parts  to  be  held  in  trust  for  his  daughter,  Lloyd. 
the  Plaintiff  Eltzaheth  Hallows  (then  Elizabeth  Kilshaw),  the  wife 
of  the  Plaintiff  James  Hallows,  for  her  life,  with  the  usual  power 
of  appointment  amongst  her  children,  and,  in  default  of  appoint- 
ment, for  her  children  equally,  with  a  gift  over  in  the  event  of 
her  having  no  children.    The  will  contained  no  power  to  appoint 
new  trustees. 

The  testator's  widow  died  in  October,  1848,  and  the  trustees 
proceeded  to  realize  the  trust  estate. 

By  an  order  made  by  the  High  Court  of  Chancery  on  the  28th 
of  January,  1861,  G.  Hardisty  was  appointed  a  new  trustee  of 
the  testator's  will  in  the  place  of  A.  Luya  deceased,  and  by  the 
same  order  the  trust  estate  was  vested  in  the  said  W.  T.  Kilsliaw 
and  G.  Hardisty  jointly  upon  the  trusts  of  the  said  will. 

In  1867  G.  Hardisty  died;  and  by  deed  dated  the  4th  of 
November,  1886,  and  made  between  W.  T.  Kilshaw  of  the  one 
part,  and  the  Defendants  P.  Lloyd  and  H.  M.  Smith  of  the  other 
part,  after  reciting  (inter  alia)  that  the  said  W.  T.  Kilshaiv  was 
desirous  of  being  discharged  from  the  trusts  of  the  said  will, 
W.  T.  Kilshaiv,  in  pursuance  of  the  powers  conferred  on  him  by 
the  Conveyancing  Act,  1881,  appointed  the  Defendants  to  be 
trustees  of  the  said  testator's  will  in  the  place  of  himself  and  the 
said  G.  Hardisty,  deceased,  and  the  deed  contained  the  usual  de- 
claration by  W.  T.  Kilshaw  vesting  the  trust  estate  in  the  Defen- 
dants upon  the  trusts  of  the  said  will. 

The  Plaintiffs  were  married  on  the  9th  of  May,  1854,  and  had 
had  no  issue. 

The  action  was  commenced  in  November,  1887,  against  the 
trustees,  charging  them  with  certain  breaches  of  trust  and  claim- 
ing the  administration  of  the  testator's  estate,  the  appointment  of 
new  trustees  in  the  place  of  the  Defendants,  and  consequential 
relief. 

On  the  3rd  of  March,  1888,  judgment  was  obtained  directing 


688 


CHANCERY  DIVISION. 


[VOL.  XXXIX. 


KEKEWICH,  various  accounts  and  inquiries,  and  the  following  facts  appeared 
on  the  Chief  Clerk's  certificate. 

1888 


Prior  to  the  marriage  of  the  Plaintiffs,  articles  for  a  settlement. 
Hallows    ^^^^.g^j  ^^le  8th  of  May,  1854,  and  made  between  the  Plaintiff  James 
Lloyd.     Hallows  of  the  first  part,  the  Plaintiff  Elizabeth  Hallows  (under 
her  maiden  name  of  Elizabeth  Kilshaw)  of  the  second  part,  and 
the  said  W.  T.  Kilshaw  and  one  J.  Dowdall  of  the  third  part,  were 
executed,  by  which  certain  property  was  settled  upon  trusts  (inter 
alia)  for  the  Plaintiff  Elizabeth  Halloivs  for  life  for  her  separate  use 
without  power  of  anticipation.    These  articles  expressly  excepted 
from  the  settlements  interests  restricted  to  the  life  of  the  Plaintiff 
Elizabeth  Hallows,  but  provided  that  the  income  to  arise  from  such 
life  interests  should  be  applied  in  the  same  manner  as  the  annual 
income  of  the  property  thereby  settled  was  directed  to  be  paid. 
J.  Dowdall  died  in  May,  1855. 

On  the  15th  of  August,  1884,  a  letter  was  addressed  by  the 
Plaintiffs  to  the  said  W.  T.  Kilshaw,  who  was  at  that  time  the 
surviving  trustee  of  the  testator's  will  as  well  as  the  surviving 
trustee  of  the  said  articles  of  settlement,  requesting  him,  out 
of  the  annual  income  to  which  they  or  either  of  them  were  or 
was  entitled  under  the  will  of  the  said  testator,  to  retain  and  pay 
the  annual  premiums  in  respect  of  a  policy  of  insurance  about  to 
be  effected  by  the  said  Elizabeth  Hallows  on  her  life  for  £1000^ 
and  also  the  interest  which  should  from  time  to  time  become 
due  to  one  A,  M.  Burns  under  or  by  virtue  of  an  indenture  of 
mortgage  dated  the  18th  of  August,  1884,  and  also  to  pay  to- 
A.  M.  Burns  the  deficiency,  if  any,  which  might  arise  in  the  sale 
of  the  hereditaments  comprised  in  the  said  mortgage  to  the  extent 
of  £1000. 

The  mortgage  of  the  18th  of  August,  1884,  was  made  between 
the  Plaintiff  J.  Halloivs  of  the  first  part,  the  said  W,  T.  Kilshaw 
of  the  second  part,  and  the  said  A.  M.  Burns  of  the  third  part, 
and  thereby  the  Plaintiff  /.  Hallows  conveyed  by  way  of  mortgage 
to  A.  M.  Burns  certain  hereditaments  to  secure  the  repayment  of 
a  loan  of  £600  and  future  advances  not  exceeding  £2000  with 
interest. 

On  the  same  day  the  Plaintiff  Elizabeth  Hallows  signed  a 


VOL.  XXXIX.]  CHANCEKY  DIVISION. 


689 


1888 
Hallows 


memorandum  addressed  to  A.  M.  Burns  whereby,  in  consideration  KEKEWICH, 
of  the  advances  to  her  husband,  she  guaranteed  the  payment  of 
all  principal  and  interest  to  accrue  due  under  the  said  mortgage 
not  exceeding  in  the  whole  £1000 ;  and  did  also  charge  the 
annual  income  to  which  she  was  entitled  under  the  said  will  of  Lloyd. 
her  father  with  the  payment  of  the  said  principal  moneys  and 
interest. 

W.  T.  Kilshaw  up  to  the  date  of  the  appointment  of  the  De- 
fendants as  trustees  of  the  said  will  of  the  said  testator,  and  since 
then  the  Defendants  up  to  the  30th  of  November,  1887,  regularly 
paid  A,  M.  Burns  the  interest  on  the  moneys  owing  to  him  by 
quarterly  instalments  pursuant  to  the  said  letter  of  the  14th  of 
August,  1884. 

The  Defendants  had  no  knowledge  of  the  marriage  articles  of 
1854,  and  their  existence  was  first  disclosed  to  them  in  December, 
1887. 

The  summons  was  taken  out  by  the  Plaintiffs,  and  raised  the 
point  whether  the  Defendants  were  personally  liable  to  repay  to 
the  Plaintiffs  the  income  which  they,  acting  under  the  letter  of 
the  15th  of  August,  1884,  had  paid  to  A,  M.  Burns  prior  to 
November,  1887. 

Warmington,  Q.C.,  and  IF.  D.  Botch,  for  the  Plaintiffs : — 

Under  the  will  the  Defendants'  trustees  were  entitled  to  receive 
the  income  of  the  Plaintiffs'  one-eighth  share,  and  must  therefore 
justify  their  payment  of  it  to  a  stranger.  W.  T.  Kilshaw  was  not 
only  a  party  to  but  also  executed  the  marriage  articles.  He  had 
therefore  express  notice  of  it,  and  at  the  date  of  his  retirement  he 
was  the  sole  trustee  of  the  will  and  of  the  marriage  articles,  and 
the  Defendants  must  be  taken  to  have  had,  through  him,  con- 
structive notice  of  the  articles.  Further,  by  the  articles  Elizabeth 
Hallows  fettered  her  life  interest.  She  therefore  incumbered  it, 
and  W.  T.  Kilshaw  had  the  legal  estate  under  the  will,  and  also 
the  equitable  estate  under  the  articles.  Therefore,  the  title  of 
Elizabeth  Hallows  as  an  incumbrancer  on  her  life  interest  cannot 
be  displaced  by  any  subsequent  incumbrance :  Newman  v.  New- 
Tiian  (1). 

(1)  28  Ch.  D.  674. 
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KBKEWICH,     Neville,  Q.C.,  and  B.  N.  ArMe,  for  the  Defendants :— 
J. 

No  notice  of  the  marriage  articles  was  amongst  the  trust  docu- 
ments handed  over  to  the  Defendants  on  their  appointment 
as  new  trustees  in  1886,  and  they  were  not  bound  to  inquire  of 
W.  T.  Kilshaw,  the  retiring  trustee,  whether  he  had  received  notice 
of  any  incumbrances  :  PMpps  v.  Lovegrove  (1).  There  is  no  direct 
authority  for  saying  that  the  Defendants  are  to  be  fixed  with 
constructive  or  derivative  notice  of  the  marriage  articles,  because 
W.  T.  Kilshaw  had  express  notice  of  them.  In  Saffron  Walden, 
&c.,  Building  Society  v.  Bayner  (2)  it  was  held  that  notice  to  a 
solicitor  acting  for  trustees  was  not  notice  to  the  trustees,  and  it 
is  submitted  that  the  Defendants  were,  under  the  circumstances, 
justified  in  dealing  with  the  income  in  accordance  with  the  letter 
of  the  15th  of  August,  1884,  and  that  all  parties  claiming  under 
the  articles  can  only  claim  the  same  equities  as  Elizaheth  Hal- 
lows :  Phipps  V.  Lovegrove  (3). 

0.  'L.' Clare,  for  A.  M.  Burns. 

Warmington,  in  reply. 

Barler,  Q.C.,  and  Hughes,  T.  L.  Higgins,  and  0.  L.  Clare,  for 
other  parties  interested  in  the  testator's  estate. 


Kekewich,  J. : — 

This  summons  raises  an  important  question  which  is  not 
directly  covered  by  authority,  although  I  think  it  comes  within 
well-settled  principles.  This  lady,  the  Plaintiff  Elizabeth  Hal- 
lows, was  a  daughter  of  the  testator,  and  was  under  his  will  abso- 
lutely entitled  in  possession  during  her  life  to  the  income  of  one 
eighth  share  of  his  residuary  estate.  In  May,  1854,  she  marries, 
and  executes  a  settlement,  in  the  form  of  ^marriage  articles,  by 
which  she  agreed  to  fetter  her  life  interest  under  her  father's 
will  in  such  a  way  that  it  became  settled  to  her  separate  use 
without  power  of  anticipation,  but  there  was  no  actual  assignment 
in  words,  and  the  legal  ownership  remained  unchanged.  She  after- 

(1)  Law  Kep.  16  Eq.  80.  (2)  14  Ch.  D.  406. 

(3)  Law  Kep.  16  Eq.  80,  88,  91. 
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wards,  in  August,  1884,  purported  to  create  a  charge  in  favour  of  KEKEWIOH, 
a  Mr.  Burns,  and  lie  has  been  paid  part  of  her  income  in  discharge 
of  his  claim,  and  the  question  is,  whether  the  Defendants,  who  are 
the  present  trustees  of  the  testator's  will,  are  entitled  to  credit  in 
their  accounts  for  the  sums  paid  by  them  to  Mr.  Burns,  or  whether  Lloyd 
the  Plaintiff  is  entitled  to  say,  "Those  payments  are  bad  as 
against  me,  because  they  are  an  anticipation  of  my  life  interest." 
When  she  executed  the  charge  W.  T.  Kilshaw  was  the  sole  sur- 
viving trustee  of  the  testator's  will.  He  was  also  a  party  to  and 
executed  the  marriage  articles.  Therefore,  as  long  as  he  remained 
a  trustee  of  the  testator's  will,  he  clearly  had  direct  notice  of  the 
marriage  articles.  But  in  November,  1886,  he  retired,  and  there- 
upon he,  in  exercise  of  the  powers  conferred  by  the  Conveyancing 
Act,  1881,  appointed  the  present  Defendants  new  trustees  of  the 
testator's  will,  and  the  deed  contained  the  usual  declaration 
vesting  the  trust  property  in  them.  There  is  no  proof  that  these 
two  gentlemen  had  then,  or  until  quite  recently,  any  notice  of 
the  marriage  articles,  and  they  have  paid  to  Mr.  Burns,  out  of 
Mrs.  Sallows'  life  income,  the  interest  due  to  him  under  his  charge, 
which  was  brought  to  their  notice.  This  appears  from  the  Chief 
Clerk's  certificate.  Mrs.  Sallows  now  says  that  those  payments 
were  a  breach  of  trust,  because  the  charge  was  invalid,  and 
they  had  notice,  not  personally,  but  through  W.  T.  Kilshaw,  the 
retiring  trustee,  of  the  marriage  articles.  This  raises  the  im- 
portant question,  what  are  the  duties  of  persons  becoming  new 
trustees  of  a  settlement  ?  Their  duties  are  quite  onerous  enough, 
and  I  am  not  prepared  to  increase  them.  I  think  that  when 
persons  are  asked  to  become  new  trustees,  they  are  bound  to 
inquire  of  what  the  property  consists  that  is  proposed  to  be 
handed  over  to  them,  and  what  are  the  trusts.  They  ought  also 
to  look  into  the  trust  documents  and  papers  to  ascertain  what 
notices  appear  among  them  of  incumbrances  and  other  matters 
affecting  the  trust.  But  assuming  they  had  done  so  in  this  case, 
it  is  admitted  they  would  not  by  their  search  have  found  any- 
thing giving  them  any  notice  of  these  marriage  articles.  The 
non-existence  of  any  notice  of  the  marriage  articles  amongst  the 
trust  papers  may  possibly  be  explained  by  the  fact  that  W.  T. 
Kilshaw  was  himself  the  sole  trustee  of  the  will  and  of  the 
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KEKEWIOH,  articles.    But  Mrs.  Halloivs  comes  here  as  an  incumbrancer,  for 
J  ' 

she  has  by  her  marriage  articles  fettered  the  free  disposition  of 
her  life  interest,  and  I  think  she  is  in  exactly  the  same  position 
Hallows  ^^^^  other  incumbrancer.  I  see  no  distinction  in  principle 
Llqyd.  between  a  lady  who  settles  her  life  estate  to  her  separate  use 
without  power  of  anticipation  and  a  tenant  for  life  who  assigns 
his  life  estate  by  way  of  mortgage.  I  think  the  onus  is  on  her 
to  prove  that  she  has  a  charge  which  entitles  her  to  receive  the 
income  of  her  life  estate  for  her  separate  use  without  power  of 
anticipation,  that  she  gave  notice  of  that  charge  to  the  trustees 
of  the  testator's  will,  and  that  from  the  date  of  that  notice  they 
ought  to  have  paid  the  income  to  her  for  her  separate  use  in 
accordance  with  the  charge.  In  my  opinion  she  has  failed  to 
discharge  that  onus,  and  it  is  now  too  late  to  ask  for  any  further 
inquiries.  I  think  it  would  be  creating  a  new  duty  for  trustees,, 
and  casting  a  new  liability  on  them,  to  hold  that  these  trustees 
had  through  W,  T.  Kilshaw,  the  retiring  trustee,  derivative  notice 
of  the  'existence  of  these  marriage  articles.  But  it  is  said  that 
W.  T.  Kilshaiv  had  the  legal  estate  under  the  will,  and  the 
equitable  interest  under  the  marriage  articles,  and  therefore  that 
the  priority  of  Mrs.  Hallows  ought  to  prevail.  The  exact  posi- 
tion of  these  trustees  is  difficult  to  define,  but  they  were  ap- 
pointed under  the  Conveyancing  Act,  1881,  which  provides  (sect.  31, 
sub-sect.  5) :  "  Every  new  trustee  so  appointed,  as  well  before 
as  after  all  the  trust  property  becomes  by  law,  or  by  assurance,  or 
otherwise,  vested  in  him,  shall  have  the  same  powers,  authorities, 
and  discretions,  and  may  in  all  respects  act,  as  if  he  had  been 
originally  appointed  a  trustee  by  the  instrument,  if  any,  creating 
the  trust."  I  think,  therefore,  that  whether  the  trust  property 
or  the  legal  estate  was  vested  in  these  gentlemen  or  not,  they 
were  from  the  date  of  their  appointment  trustees  for  all  the  pur- 
poses of  the  testator's  will,  and  I  see  no  reason  why  they  should 
not  have  the  same  protection  as  if  they  had  been  the  original 
trustees.  The  Act  only  amplifies  and  develops  the  common 
forms  previously  in  use.  As  from  the  date  of  their  appointment 
these  trustees  are  entitled  to  the  protection  of  the  Court,  and  I 
hold  that  they  are  not  liable  for  the  sums  which  they  have 
honestly  paid  away  to  Mr.  Burns  in  pursuance  of  the  letter  af 
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the  loth  of  August,  1884,  and  without  notice  of  the  marriage  KEKEWICH 
articles. 

1888 

Solicitors  for  the  Plaintiffs :  Nicholson  &  Graham^  agents  for  Hallows 
Donnison  &  Edwards,  Liverpool.  Lloyd 

Solicitors  for  the  Defendants :  Venn  &  Co.,  agents  for  Collins,   

Bohinson,  &  Co.,  Liverpool. 

Solicitors  for  other  Parties :  Wynne,  Holmes,  &  Go. ;  Dixon  & 
Syers,  Liverpool ;  Peacock,  Cooper,  &  Co.,  Liverpool. 

H.  L.  F. 


HUMPHRIES  &  CO.  v.  THE  TAYLOR  DRUG  COMPANY,  kekewich, 

J . 

[1887    H.    2687.]  1888 
Infringement  of  Trade-mark — Discovery — Particulars — Practice.  Aug.  9. 

In  an  action  to  restrain  tlie  infringement  of  his  trade-mark,  the  Plaintiff 
alleged  that  the  user  of  his  trade-mark  by  the  Defendant  was  calculated  to 
induce,  and  had  in  fact  induced,  divers  persons  to,  purchase  the  goods  of 
the  Defendant  as  and  for  the  goods  of  the  Plaintiff.  After  delivery  of 
defence  denying  Plaintiffs  allegation  : — 

Held,  on  summons,  that  the  Defendant  was  entitled  to  discovery  of  the 
names  and  addresses  of  the  divers  persons  alleged  to  have  been  induced 
to  purchase  the  goods  of  the  Defendant  as  and  for  the  goods  of  the  Plaintiff, 
notwithstanding  that  such  persons  might  be  called  at  the  trial  as  witnesses 
on  behalf  of  the  Plaintiff. 

This  was  an  action  by  /.  Humphries,  carrying  on  the  business 
of  a  wholesale  dealer  in  drugs  and  chemical  preparations  under 
the  style  of  J.  Humphries  &  Co.,  to  restrain  the  Defendant,  W.  B. 
Mason,  carrying  on  a  similar  business  under  the  style  of  The 
Taylor  Drug  Company,  from  using  the  word  Herhaline,''  which 
the  Plaintiff  alleged  was  a  colourable  imitation  of  his  registered 
trade-mark  "  Herhalin,"  and  from  passing  off  the  Defendant's 
goods  as  and  for  the  Plaintiff's  goods.  The  Plaintiff  by  his 
statement  of  claim  alleged,  paragraph  6  :  "  The  user  by  the 
Defendant  in  manner  aforesaid  of  the  word  *  Herhaline '  is  an 
infringement  of  the  Plaintiff's  said  trade-mark,  and  the  same  is 
calculated  to  induce,  and  has  in  fact  induced,  divers  persons  to 
purchase  the  Defendant's  preparation  as  and  for  the  goods  of  the 
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KEKEWIOH,  Plaintiff,  and  the  Defendant  has  made  considerable  profit  by 
selling  goods,  not  being  the  Plaintiff's  goods,  under  the  name 
>^v^       ^  Herbaline.^  " 
HuMPHEiEs      rj.j^g  Defendant  by  his  statement  of  defence  denied  the  in- 


&  Co. 

V. 

The  Tayloe 


fringement,  and  also  specifically  denied  the  statement  in  para- 
Drug      graph  6  of  the  statement  of  claim. 

  '       After  delivery  of  the  statement  of  defence,  the  Defendant  took 

out  a  summons  asking  that  the  Plaintiff  might  be  ordered  to 
deliver  to  him  particulars  of  the  names  and  addresses  of  the  divers 
persons  alleged  to  have  been  induced  to  purchase  the  Defendant's 
preparation  "  Herhaline  "  as  and  for  the  goods  of  the  Plaintiff  as 
mentioned  in  paragraph  6  of  the  statement  of  claim. 
This  summons  was  adjourned  into  Court. 

J,  Cutler,  for  the  summons : — 

The  defendant  is  entitled  to  these  particulars  to  prevent  his 
being  ta<ken  by  surprise  at  the  trial. 

/.  G.  Wood,  for  the  Plaintiff:— 

The  Defendant  is  only  entitled  to  the  disclosure  of  facts 
material  to  the  preparation  of  his  defence,  and  not  to  the  names 
of  the  persons  by  whom  those  facts  will  be  proved.  The  names 
and  addresses  of  persons  can  only  be  given  when  they  fill  some 
capacity  towards  both  parties,  and  thus  form  a  material  portion 
of  the  facts.  That  is  the  distinction  which  runs  through  all  the 
cases.  Here,  to  tell  the  Defendant  the  names  of  these  persons 
will  be  disclosing  the  Plaintiff's  brief  at  the  trial :  Eade  v. 
Jacohs  (1);  Lyon  v.  Tweddell  (2);  Marriotts.  Chamberlain  (3); 
Carver  v.  Finto  Leite  (4) ;  Benhow  v.  Low  (5).  If  the  Defendant 
should  be  taken  by  surprise  at  the  trial  he  has  a  remedy. 

Kekewich,  J. : — 

This  summons  raises  a  question  of  considerable  importance, 
and  notwithstanding  the  many  authorities  on  the  point  and  the 

(1)  3  Ex.  D.  335.  (3)  17  Q.  B.  D.  154. 

(2)  13  Ch.  D.  375.  (4)  Law  Rep.  7  Oh.  90. 

(5)  16  Ch.  D.  93. 
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exhaustive  analysis  to  be  found  in  Mr.  Bray's  book  on  Discovery,  KEKEWICH, 
it  is  a  question  which  is  not  easily  decided. 

1888 

In  this  case  the  Plaintiff  sues  for  an  infringement  of  a  regis- 

tered  trade-mark  ;  and  I  assume  that  if  the  Defendant  has  really  ^^^^^J^^^ 

used  the  word  "  Herhaline  "  in  the  manner  alleered  by  the  Plain-  v. 

The  Taylor 

tiff,  he  is  liable  to  an  action  for  having  infringed  the  Plaintiff's  Drug 
mark  "  Eerlalinr  The  Plaintiff's  case  is  twofold.  He  says,  ^Jompany. 
not  only  is  the  use  by  the  Defendant  of  this  trade-mark  calcu- 
lated to  induce  divers  persons  to  buy  the  Defendant's  goods  as 
and  for  the  Plaintiff's,  but  he  also  says  that  it  has  in  fact  induced 
divers  persons  to  do  so.  The  Defendant  then  asks,  "  Who  are 
those  divers  persons  ?"  The  question  I  have  to  decide  is,  whether 
he  is  entitled  to  be  told  who  those  divers  persons  are.  The 
Courts  have  uniformly  endeavoured  to  prevent  the  plaintiff,  or 
the  defendant,  as  the  case  may  be,  from  prying  into  the  brief  of 
their  opponent  or  finding  out  what  is  to  be  the  evidence  which 
is  to  be  produced  at  the  trial.  On  the  other  hand,  the  Courts 
have  uniformly  said  that  the  plaintiff,  or  the  defendant,  is 
entitled  to  be  told  any  and  every  particular  which  will  enable 
him  to  properly  prepare  his  case  for  the  trial,  so  that  he  may  not 
be  taken  by  surprise,  or  may,  if  he  sees  he  has  been  wrong,  give 
way  at  once.  It  seems  to  me  that  this  case  falls  within  the  ruling 
of  the  Court  in  Marriott  v.  ChamherJain  (1).  The  real  question 
here  is,  has  the  Defendant  induced  divers  persons  to  buy  his  goods 
as  and  for  those  of  the  Plaintiff  ?  If  it  is  once  known  to  the  Defen- 
dant that  that  has  been  done,  that  there  have  been  such  sales,  that 
his  goods  have  had  that  effect,  he  will,  I  presume,  no  further  resist 
the  injunction.  If,  on  the  other  hand,  he  thinks  that  those  are 
imaginary  instances,  or  insufficient,  he  will  be  prepared  to  meet 
them  at  the  trial  and  there  will  be  no  surprise.  Mr.  Wood  truly 
says,  that  if  a  party  is  taken  by  surprise  there  is  a  remedy  at  the 
trial,  that  is  to  say,  that  the  Court  may  allow  the  case  to  stand 
over  for  the  purpose  ;  but  that  is  an  inconvenient  result,  and  the 
object  of  particulars  is  to  get  rid  of  that  delay  whenever  it  can 
be  reasonably  done.  I  cannot  see  any  hardship  on  this  Plaintiff 
being  now  ordered  to  give  the  names  and  addresses  of  the  divers 
persons  who  have  been  induced  to  purchase  the  Defendant's 

(1)  17  Q.  B.  D.  154. 
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KEKEWICH,  preparation  as  and  for  the  goods  of  the  Plaintiff,  and  in  my 
opinion  that  must  be  done.    The  costs  of  this  adiournment  into 

1888 

v-v^       Court  will  be  the  Defendant's  in  any  event,  and  the  particulars 
^^&™^*^  must  be  given  within  fourteen  days. 

V. 

'^^^jTaylor     Solicitors  for  Plaintiff:  W.  &  J,  Flower  &  Nussey,  agents  for 
Company.    Killick,  Mutton  dt  Vint,  Bradford. 

Solicitors  for  Defendant :  Seeley  &  Son. 

H.  L.  F. 


END  OF  VOL.  XXXIX. 


The  Mode  of  Citation  of  the  Volumes  in  the  Three  Series  of  the  Law  Reports,  commencing 
January  1,  1888,  will  be  as  follows  ; — 

In  the  First  Series, 
37  Ch.  D. 

In  the  Second  Series, 
20  Q.  B.  D.  13  P.  D. 

In  the  Third  Series, 
13  App.  Cas. 
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ACCOUNT — Mortgagee  in  possession         -  559 

See  Mortgage.  2. 
ACCUMULATIONS— Trust  for— Settled  Land  Act 

See  Settled  Land  Act.  [84 
ACTION— Frivolous  -        -        -        -  213 

See  Practice.  7. 
ADMINISTRATION— ^n)iM%  charrjed  on  Real 
Estate — Tenant  for  Life  and  Remainderman — 
Corpus.']  Freeholds  were  granted  to  trustees  to 
the  use  that  the  grantor  and  his  wife  should 
during  their  joint  lives  and  the  life  of  the  survi- 
vor receive  thereout  an  annuity  or  yearly  rent- 
charge,  and  subject  thereto  to  the  use  of  M.  in 
fee.  M.  entered  into  a  covenant  with  the  grantor 
and  his  wife  for  payment  of  the  annuity  : — Held., 
that,  as  between  the  tenants  for  life  and  re- 
maindermen under  the  will  of  M.,  the  annuity 
must  be  capitalized,  and  the  burden  borne  in  pro- 
portion to  the  value  of  their  respective  interests. 
—Bulwer  v.  Astley  (1  Ph.  422),  Yonge  v.  Furse  (20 
Beav.  380),  and  Yates  v.  Yates  (28  Beav.  637)  dis- 
cussed and  followed.  In  re  Muffett.  Jones  v. 
Mason  ------  534 

2.   Enjoyment  in  Specie — Tenant  for  Life 

and  Remainderman — Unauthorized  Securities — 
Power  to  Trustees  to  retain  existing  Securities.'] 
A  testator  empowered  his  trustees  at  their  dis- 
cretion to  continue  all  or  any  part  of  his  per- 
sonal estate  in  the  state  or  investment  in  or  upon 
which  the  same  should  be  at  his  death,  or  other- 
wise to  convert  the  same  and  to  invest  the  pro- 
ceeds in  the  names  of  the  trustees  in  certain  spe- 
cified securities.  At  the  death  of  the  testator 
part  of  his  personal  estate  consisted  of  securities 
not  of  a  wasting  nature  and  not  specifically  autho- 
rized.— In  an  action  for  the  administration  of  the 
estate  the  Chief  Clerk  found  that  some  of  these 
securities  were  proper  to  be  continued,  and  that 
others  were  proper  to  be  called  in : — Held,  that 
the  tenants  for  life  under  the  will  were  entitled 
to  receive  in  specie  the  income  of  those  unautho- 
rized securities  which  were  retained,  and  which 
were  not  of  a  waiting  nature.  In  re  Sheldon. 
Nixon  v.  Sheldon    -        -        -        -  50 

3.   Insolvent  Estate — Interest  on  Debt — 

Secured  Creditor — Judicature  Act,  1875  (38  &  39 
Vict.  c.  77),  s.  10.]  In  the  administration  of  an 
insolvent  estate,  a  mortgaged  property  of  the  tes- 
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ADMINISTRATION— co>ifi/iwe(Z. 
tator  having  been  sold  in  the  administration 
action,  and  the  proceeds  of  sale  paid  into  Court : 
— Held,  that  the  mortgagee  was  entitled  to  have 
the  proceeds  of  sale  applied  first  in  payment  of 
interest  on  the  mortgage  debt  down  to  the  date 
of  payment,  and  then  in  payment  of  principal, 
and  to  prove  against  the  estate  for  the  unpaid 
balance  of  principal,  but  that  the  amount  of  the 
proof  could  not  exceed  the  amount  of  principal 
due  at  the  date  of  the  judgment  in  the  action. — 
In  re  Summers  (13  Ch.  D.  136)  distinguished.  In 
re  Talbott.    King  v.  Chick         -        -  567 

AD VOWSON— Trust  for  parishioners— London 

Parochial  Charities  Act    -        -  482 

See  Charity.  1. 
AGENT— Profits  made  by    -        -        -  339 

See  Principal  and  Agent. 
ALLOWANCE— Lunatic— Collateral  relations 

See  Lunatic.  [208 
ANNUITY— Charged  on  land        -        -  534 

See  Administration.  1. 
APPEAL— London  Parochial  Charities  Act  492 

See  Charity.  1. 


.        Vacation  judge  -        -  - 

See  Practice.  5. 
APPOINTMENT— Fraud  on  power  - 

See  Power. 
ARBITRATION— Building  society  - 

See  Building  Society. 
ATTACHMENT         -        _  _ 

See  Practice.  1. 
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BILL  OF  SALE — Chattels  stored  in  a  Room  as 
Security  for  Loan— Delivery  of  Key — Memoran- 
dum of  Transaction — Pledge  or  Bill  of  Sale.]  In 
a  pledge  of  goods  it  is  not  essential  that  the  ad- 
vance and  delivery  of  possession  should  be  con- 
temporaneous. It  is  sufficient  if  possession  be 
delivered  within  a  reasonable  time  of  the  advance 
in  pursuance  of  the  contract  to  pledge. — In  No- 
vember, 1883,  A.  agreed  to  lend  B.  £2500  on  the 
security  of  a  valuable  collection  of  prints  and  en- 
gravings. On  the  19th  of  November,  1883,  A. 
advanced  B.  £1250  on  account  of  the  loan,  and  it 
was  arranged  between  them  that  the  collection 
Z  1 
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BILL  OF  SALE—contimted. 

should  be  stored  in  a  certain  room,  and  on  the 
21st  of  December,  1883,  B.  wrote  to  A:  "  The  col- 
lection was  moved  in  to-day.  L.  has  the  key, 
which  I  place  entirely  at  your  disposal/*  On  the 
24th  of  December,  1883,  A.  advanced  to  B.  the 
balance  of  the  loan,  and  on  the  11th  of  January, 
1884,  B.  wrote  to  A. :  "  You  having  advanced  to 
me  the  sum  of  £2500,  I  hereby  authorize  you  to 
retain  possession  of  my  collection  of  engraved 
prints,  now  deposited  by  me  in  a  certain  'room 
.  .  .  the  key  of  which  room  is  at  present  in  your 
possession  or  power ;  and  I  hereby  acknowledge 
that  you  are  to  retain  possession  of  such  prints,  &c., 
until  the  whole  of  the  said  sum  of  £2500,  with 
interest  at  5  per  cent.,  has  been  repaid  to  you," 
B.  died  insolvent,  and  his  administratrix  disputed 
the  validity  of  A.'s  security  on  the  ground  that 
the  letter  of  the  11th  of  January  constituted  a 
bill  of  sale,  which  was  void  under  sects.  8  and  9 
of  the  Bills  of  Sale  Act,  1882  :—Held,  (1)  that 
the  transaction  was  one  of  pledge,  independent  of 
the  letters,  and  that  the  Bills  of  Sale  Act  did  not 
apply  ;  and  (2)  that  the  pledge  was  perfected  by 
delivery  of  the  key  to  L.,  which  amounted  to  con- 
structive delivery  of  the  goods  to  A.  Hilton  v. 
Tucker  -        -        -        -        -  669 

BOMBAY  CIVIL  FUND  — 45  &  46  Vict.  c.  45, 
s.  5 — Mode  of  Trial.']  On  an  application  to  the 
Court  of  Appeal  under  the  Bombay  Civil  Fund 
Act,  1882,  to  pr^cribe  the  manner  of  trial  of  a 
question  alleged  by  the  Applicant  to  arise  between 
him  and  the  Secretary  of  State  for  India  as  to  the 
liability  of  the  fund,  the  Court  will  not  enter  into 
any  inquiry  as  to  the  nature  of  the  Applicant's 
claim.— Form  of  directions  as  to  the  manner  in 
which  the  question  shall  be  tried.  In  re  Bombay 
Civil  Fund  Act.  Ex  parte  Peingle     C.  A.  300 

BOND— Consideration— Invalidity  -  -  605 
See  Contract. 

BUILDING  MATERIALS— Sale  of-Statute  of 
Frauds  -  -  -  -  608 
See  Frauds,  Statute  of. 

BUILDING  SOCIETY  —  ArUtration  —  Action 
against  Directors.,  Members  of  Society,  for  retain- 
ing Moneys  of  the  Society — Building  Societies 
Act,  1884  (47  &  48  Vict  c.  41),  s.  2.]  An  action 
was  brought  by  a  building  society,  registered 
under  the  Building  Societies  Acts,  against  former 
directors  and  the  former  secretary  for  an  account 
of  sums  of  money  which,  as  alleged,  they  had  re- 
ceived on  behalf  of,  and  had  not  accounted  for  to, 
the  society,  but  had  appropriated  them  to  their 
own  use.  The  Defendants  were  members  of  the 
society,  the  49th  rule  of  which  stated  that  in  case 
of  dispute  arising  between  the  society  and  any 
members  thereof  it  should  be  settled  by  arbitra- 
tion. On  a  summons  taken  out  by  one  of  the 
Defendants  asking  that  the  action  should  be 
stayed,  and  that  the  dispute  should  be  referred  to 
arbitration,  in  accordance  with  the  rule,  and  in 
pursuance  of  the  Building  Societies  Act,  1884 
(47  &  48  Vict.  c.  41,  s.  2)  -.—Held,  by  Stirling,  J., 
and  by  the  Court  of  Appeal,  that  a  claim  by  a 
society  against  its  ofl&cer  for  misappropriating  and 
keeping  in  his  hands  moneys  of  the  society,  was 
not  a  dispute  between  the  society  and  a  member 
thereof  "  in  his  capacity  of  a  member  "  within  the 


BUILDING  SO(n:Kn— continued. 
meaning  of  the  Building  Societies  Act,  1884,  and 
that  the  action  ought  not  to  be  stayed.  Muni- 
cipal Permanent  Investment  Building  Society 
V.  EiCHARDS    -        -        -        -      C.  A.  372 


CAPITAL— Company— Eeduction  of  -  682 
See  Company.  3. 

CASES — Almada  and  Tirito  Company,  In  re  (38 

Ch.  D.  415)  considered     -        -  190 

See  Company.  5. 
 Attorney-General  v.  Parker  (1  Ves.  Sen.  43  ; 

3  Atk.  576)  discussed       -        -  492 

See  Charity.  1. 

 Attorney- General  v.  Wehster  (Law  Eep.  20 

Eq.  483)  dissented  from   -        -  492 

See  Charity.  1. 
 Blake,  In  re  (19  W.  E.  765)  distinguished 

See  Will.    1.  [387 
 Brown  v.  Peck  (1  Eden.  140)  considered  116 

See  Will.  5. 
 Bulwer  v.  Astley  (1  Ph.  422)  followed  634 

See  Administration.  1. 
 Burkinskaw  v.  Nicolls  (3  App.  Cas.  1004) 

distinguished        _        _        _  190 

See  Company.  5. 

 Camherwell  and  South  London  Building 

Society  v.  Holloway  (13  Ch.  D.  760)  dis- 
approved -  -  -  -  110 
See  Vendor  and  Purchaser. 

 Christopherson  v.  Naylor  (1  Mer.  320)  fol- 
lowed -  -  -  -  614 
See  Will.  2. 

 Cockhurn  v.  Edioards  (18  Ch.  D.  449)  ques- 
tioned -  -  -  -  133 
See  Practice.  2. 

 Cooper  V.  Laroche  (17  Ch.  D.  368)  disre- 
garded _  _  _  _  155 
See  Will.  3. 

 Ferrao's  Case  (Law  Eep.  9  Ch.  355)  distin- 
guished -  -  -  -  259 
See  Company.  6. 

 George  v.  Skivington  (Law  Eep.  5  Ex.  1) 

followed  -  _  -  -  39 
See  False  Eepresentation. 

 Gordon's  Settlement  Trusts,  In  re  (W.  N. 

1887,  p.  192)  not  followed  -  -  424 
See  Practice.  6. 

 Grosvenor  Bank  and  Discount  Company  v. 

Boaler  (49  J.  P.  774)  followed  -  61 
See  Company.  4. 

 Heaven  Y.Pender  (11  Q.  B.  D.  503)  fol- 
lowed '  -  -  -  -  39 
See  Fals3  Eepresentation. 

 Sowgrave  v.  Cartier  (3  V.  &  B.  79)  ex- 
plained V  -  _  _  _  426 
5eeWiLL.  4. 

 Jee  V.  Audley  (1  Cox,  324)  followed  -  155 

See  Will.  3. 

 Keech  v.  Ball  (1  Doug.  21)  explained  456 

See  Mortgage.  4. 

 Knight  v.  Knight  (Law  Eep.  18  Eq.  487) 

questioned  -  -  -  -  471 
See  Husband  and  Wife.  2. 
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 Langston  v.  Langston  (8  Bli.  (X.S.)  167 ;  2 

CI.  &  F.  194)  distinguished  -  387 
See  Will.  1. 

 Leslie,  In  re  (23  Ch.  D.  552)  expLained  168 

See  Insueance,  Life. 

 Mare  v.  Leicis  (I.  K.  4  Eq.  219)  observed 

upon  -----  178 
See  Limitations,  Statute  of. 

 Marshall  v.  Green  (1  C.  P.  D.  35)  distin- 
guished -  _  _  _  608 
See  Frauds,  Statute  of. 

 Mayd  v.  Field  (3  Ch.  D.  587)  considered  482 

See  Husband  and  Wife.  1. 

 Mordue  v.  Palmer  (Law  Eep.  6  Ch.  22)  ap- 
proved -  -  -  -  133 
See  Practice.  2. 

 Parker  v.  Wells  (18  Ch.  D.  477)  distin- 
guished -  -  -  -  316 
See  Practice.  4. 

 Pearce  v.  Morris  (Law  Rep.  5  Ch.  227)  ex- 
plained _  _  -  _  456 
See  Mortgage.  4. 

 Peek  V.  Berry  (37  Ch.  D.  541)  discussed  39 

See  False  Eepresentation. 

 Boidey  v.  Roioley  (Kay,  242)  discussed  648 

See  Power. 

 Saijer's  Trusts,  In  re  (Law  Eep.  6  Eq.  319) 

followed  -  -  -  _  155 
See  Will.  3. 

 Smith's  Trusts  (5  Ch.  D.  497,  n.)  not  fol- 
lowed -  -  -  -  614 
See  Will.  2. 

 Sijargo's  Case  (Law  Eep.  8  Ch.  407)  distin- 
guished _  _  _  _  259 
See  Company.  6. 

 Summers,  In  re  (13  Ch.  D.  136)  distin- 
guished _  -  -  -  567 
See  Administration.  3. 

 Van  Duzer's  Trade-mark,  In  re  (34  Ch.  D. 

623,  639)  followed  -  -  -  29 
See  Trade-Mark.  2. 

■         West  V.  London  and  North  Western  Bailway 

Company  (Law  Eep.  5  C.  P.  622)  ex- 
plained -  -  -  -  624 
See  Eailway  Company. 

  Weston's  Case  (Law  Eep.  4  Ch.  20)  followed 

See  Company.    8.  [306 

 White's  Case  (12  Ch.  D.  511)  distinguished 

See  Company.    6.  [259 

  Wren  v.  Bradley  (2  De  G.  &  Sm.  49)  con- 
sidered -  _  _  _  116 
See  Will.  5. 

 Yates  V.  Tates  (28  Beav.  637)  discussed  and 

followed  -  -  -  -  534 
See  Administration.  1. 

 Yonge  v.  Furse  (20  Beav.  380)  discussed  and 

followed  -  -  -  -  534 
See  Administration.  1. 

CHARITT — 4-dvowson — Rectory — Perpetual  Cu- 
racy— Parishioners,  Trust  for — Might  of  Presenta- 
tion —  Vicarage  -  house  —  Charitable  Trusts  — 
"  Charity  Property  "  —  Practice  — Petition — Test 
Case — Costs — Appeal — Special  Leave'^ — City  of 
London  Parochial  Charities  Act,  1883,  ss.  5,  10.] 
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CKAHITY— continued. 

Under  a  Crown  grant  in  1589  an  impropriate 
rectory  in  the  city  of  London,  and  also  the  parish 
church  and  the  advowson,  were  vested  in  trustees 
for  the  benefit  of  the  parish,  the  vicar  being 
always  chosen  by  the  parishioners.  A  vicarage- 
house  was  provided  by  a  benefaction  in  ai  will 
dated  in  1722,  and  had  since  been  held  by  trus- 
tees on  trusts  for  the  benefit  of  the  parish : — 
Held,  that  the  advowson  and  house  were  "  charity 
property  "  within  the  City  of  London  Parochial 
Charities  Act,  1883  ;  and  a  petition  presented,  as 
a  test  case  under  sect.  10,  by  the  several  trustees 
for  a  declaration  that  they  were  not  "  charity 
property,"  was  dismissed  with  costs,  the  Court 
refusing  to  sanction  an  arrangement  between  the 
various  parishes  affected  by  the  decision  for  pay- 
ment of  the  Petitioners'  costs  out  of  the  charity 
estates. — "  Special  leave  to  appeal"  under  sect.  10 
was  also  refused,  on  the  ground  that  sucb  leave 
should  only  be  given  where  the  Judge  considered 
the  question  raised  by  the  petition  to  be  doubt- 
ful.— Dictum  of  Jessel,  M.E.,  in  Attorney-General 
V.  Webster  (Law  Eep.  20  Eq.  483)  dissented  from. 
— Attorney-General  v.  Parker  (1  Ves.  Sen.  43 ; 
3  Atk.  576)  discussed.  In  re  St.  Stephen,  Cole- 
man Street.  In  re  St.  Mary  the  Virgin,  Al- 
dermanbury  -----  492 
2.   Ancient  Charity — Reparations,  Orna- 
ments, and  other  necessary  Occasions  of  Parish 
Church — Surplus  Rents — Erection  of  a  Spire.'] 
An  ancient  charity  was  founded  to  provide  for 
the  reparations,  ornaments,  and  other  necessary 
occasions  of  the  parish  church.  A  new  parish 
church  had  been  erected,  and  a  scheme  was 
sanctioned  by  which  the  trustees  were  allowed  to 
provide  for  the  cost  of  a  spire,  as  within  the 
words  necessary  occasions  "  of  the  parish  church. 
In  re  Palatine  Estate  Charity    -        -  54 

CHILDREN— Dying  in  lifetime  of  parent— Por- 
tions -----  426 
See  Will.  4. 

CHURCH— Charity  for  repairing  -  -  54 
See  Charity.  2. 

CLASS— Gift  to  -  -  -  -  614 
See  Will.  2. 

CO^'PA'NY— Director— Member—Statutory  Com- 
pany—Statutory Directors  and  Members — Trans- 
fer by  Directors  in  order  to  escape  Liability  of 
Shares  allotted  as  Qualification — Company  formed 
by  Act  of  Parliament  for  Public  Benefit — Wind- 
ing-up—Companies  Act,  1862  (25  &  26  Vict, 
c.  89),  s.  199.]  By  a  special  Act  of  Parliament, 
passed  in  1882,  eight  persons  were  incorporated 
into  a  company,  and  were  made  first  directors 
thereof,  "to  continue  in  office  until  the  first 
ordinary  meeting  held  after  the  passing  of  the 
Act."  The  company  was  not  registered  under 
the  Companies  Act,  1862.  No  ordinary  meeting 
of  the  company  was  ever  held ;  and  in  1887  an 
action  was  brought  against  the  company  to  re- 
cover certain  penalties  payable  under  the  Act. 
While  the  action  was  pending  the  eight  first 
directors  held  meetings  at  which  they  allotted  to 
themselves  their  qualifying  shares,  paid  a  call 
thereon,  and  applied  the  money  in  payment  to  one 
of  them  of  preliminary  expenses  which  under  the 
Act  were  payable  by  the  company,  but  which  he 
/  2  '  1 
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had  paid  or  was  liable  to  pay.  Five  of  them 
then  transferred  their  shares  to  another  of  them 
in  consideration  of  money  paid  to  the  transferee. 
Judgment  was  given  against  the  company  in  the 
action,  and  the  Plaintilfs  presented  a  petition 
for  the  winding-up  of  the  company: — Held,  by 
Kay,  J.,  that  the  transfers  of  their  shares  by  the 
five  directors  being  for  the  purpose  of  escaping 
their  liability,  were  fraudulent  and  void,  and  that 
therefore  there  were  in  fact  eight  members  of  the 
company,  and  the  Court  had  jurisdiction  under 
sect.  199  of  the  Companies  Act,  1862,  to  make  a 
winding-up  order : — A.nd  held,  by  the  Court  of 
Appeal,  in  dismissing  an  appeal  by  the  company, 
that  the  special  Act  imposed  upon  the  eight 
persons  incorporated  thereby  the  statutory  obli- 
gation of  continuing  directors  and  members  of  the 
company  until  the  hrst  ordinary  meeting,  and,  no 
such  meeting  having  been  held,  that  such  eight 
persons  still  continued  members  of  the  company, 
and  consequently  that  the  Court  had  jurisdiction 
to  make  a  winding-up  order. — Per  Cotton,  L.J.  : 
The  word  "members"  in  sect.  199  of  the  Com- 
panies Act,  1862,  does  not  necessarily  mean 
"shareholders."  In  re  South  London  Fish 
Makket  Company      -        -        -    C.  A.  324 

2.   Directors  — Meeting — Notice  —  Infor- 
mality.] Application  was  in^^ited  by  a  company 
for  106,000  preference  shares.  At  a  meeting  of 
all  the  directors,  five  in  number,  it  was  resolved 
not  to  allot  till  14,000  shares  were  applied  for ;  at 
a  meeting  of  two  (a  quorum  of)  directors  held 
shortly  afterwards  it  was  resolved  that  the  pre- 
vious resolution  was  cancelled,  and  that  the 
shares  then  applied  for,  about  3000,  should  be 
allotted.  The  meeting  was  held  at  two  o'clock, 
on  a  few  hours'  notice  to  two  of  the  directors  who 
did  not  attend,  of  whom  one  did  not  receive  his 
notice  till  the  next  day,  and  the  other  gave  notice 
he  could  not  attend  till  three;  the  fifth  director 
was  abroad  and  no  notice  was  sent  to  him : — 
BeMj^that  the  allotments  made  under  the  later 
resolution  were  void  against  the  allottees.  In  re 
Homer  District  Consolidated  Gold  Mines.  Ex 
parte  Smith    -----  646 

3.    Reduction  of  Capital — Confirmation 

hy  Court — Discretion  of  Court — Preference  Shares 
— Form  of  Minute  to  he  registered  —  Companies 
Act,  1867  (30  &  31  Vict.  c.  131),  s.  11— Companies 
Act,  1877  (40  &  41  Vict.  c.  26.]  Upon  a  reduc- 
tion of  the  capital  of  a  company  under  the  Com- 
panies Acts,  1867  and  1877,  it  is  not  essential  that 
the  reduction  should  be  made  equally  or  rateably, 
on  all  the  shares,  although,  prima  facie,  in  the 
absence  of  any  agreement  to  the  contrary,  the 
reduction  ought  to  be  made  in  that  way. — But 
a  contract  made  on  the  issue  of  any  particular 
class  of  shares,  such  as  preference  shares,  that 
that  class  of  shares  shall  not  be  liable  to  reduc- 
tion, will  be  valid.  Whether,  however,  a  company 
can  by  contract  deprive  itself  altogether  of  the 
power' of  reducing  its  capital  which  is  conferred 
by  the  Acts,  queere. — The  fact  that,  at  the  time 
when  a  class  of  preference  shares  was  created,  the 
articles  of  association  of  the  company  did  not 
authorize  any  reduction  of  the  capital,  will  not 
prevent  the  reduction  of  the  amount  of  the  pre- 
ference shares,  if  a  special  resolution  is  previously 
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passed  altering  the  articles  by  the  insertion  of  a 
power  of  reduction. — Under  sect.  11  of  the  Com- 
panies Act,  1867,  the  Court  has  a  judicial  dis- 
cretion as  to  confirming  resolutions  for  the  reduc- 
tion of  the  capital  of  a  company,  but  the  con6r- 
mation  ought  not  to  be  refused  unless  there  ia- 
something  unjust  or  inequitable  in  the  proposed 
reduction. — ^The  minute  to  be  registered  on  the 
confirmation  by  the  Court  of  resolutions  for  the- 
reduction  of  the  capital  of  a  company  ought  to- 
shew,  not  only  the  amount  of  the  capital  as  re- 
duced, but  also  the  amount  at  which  it  stood 
prior  to  the  reduction. — The  articles  of  associa- 
tion of  a  company,  formed  in  1864,  under  the 
Companies  Act,  1862,  provided  that  the  directors 
might,  from  time  to  time,  with  the  sanction  of  a 
special  resolution  previously  given,  increase  the 
capital  by  the  issue  of  new  shares,  and  that  any 
capital  thus  raised  should  be  considered  as  part 
of  the  original  capital,  and  should  be  subject  to- 
the  same  provisions  as  if  it  had  been  part  of  the 
original  capital,  except  that  it  should  be  lawful' 
for  the  company  by  special  resolution  to  direct 
that  the  new  shares  should  have  such  priority  in 
respect  of  dividends  as  it  should  deem  expedient. 
The  articles  did  not  contain  any  power  to  reduce 
the  capital.  In  1872  it  was  resolved  to  issue  cer-- 
tain  preference  shares,  "  bearing  interest  at  8  per 
cent,  per  annum  in  perpetuity."  In  1876  it  was 
resolved  to  issue  certain  other  preference  shares, . 
"  entitling  the  holders  to  a  fixed  dividend  at  6  per 
cent,  per  annum  on  the  amount  for  the  time  being, 
paid  up  in  respect  of  such  shares."  In  both  cases 
it  was  provided  that  the  preference  shareholders 
should  be  entitled  to  attend  the  general  meetings- 
of  the  company,  but  that  they  should  not  be  en- 
titled in  virtue  of  those  shares  to  vote.  Both  classes 
of  preference  shares  were  issued  and  were  paid  up 
in  full,  as  were  also  the  ordinary  shares.  In  1885 
a  special  resolution  was  passed,  adding  to  the 
articles  of  association  a  clause,  authorizing  the 
directors  from  time  to  time,  with  the  sanction  of 
a  special  resolution,  to  reduce  the  capital  by  can- 
celling lost  capital,  or  capital  unrepresented  by 
available  assets.  In  April,  1888,  special  resolu- 
tions were  passed  for  the  reduction  of  the  whole 
of  the  capital  (including  the  preference  shares) 
by  one-fourth,  on  the  ground  that  capital  to  that 
extent  had  been  lost.  A  petition  by  the  company 
for  the  confirmation  of  the  resolutions  by  the  Coui-t 
was  opposed  by  some  of  the  j)reference  share- 
holders, who  contended  that  there  was  no  power 
to  reduce  the  amount  of  the  preference  shares,  or 
that  at  any  rate  the  amount  of  the  dividend  pay- 
able on  those  shares  could  not  be  reduced: — 
Held,  that  there  vrtis  nothing  in  the  bargain  with 
the  preference  shareholders  which  prevented  tho 
reduction  of  their  shares,  and  that  there  was 
nothing  unfair  or  inequitable  in  the  proposed  re- 
duction.— The  resolutions  were  accordingly  con- 
firmed.   In  re  Barrow  Hematite  Steel  Com- 

FANY      ------  582 

4.    Begistration  —  Companies  Act,  1862 

(25  &  26  Vict.  c.  89),  ss.  26,  27,  Forwarding 
to  Registrar  Annual  List  of  Members  and  Sum- 
mary— Summary  in  Form  D. — Default — Penalty 
— Summons  before  Metropolitan  Magistrate — Mis>- 
leading  Return— Jurisdiction — Writ  of  Prohibi- 
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Hon — Eules  of  Supreme  Court,  1883,  Order  XLix., 
r.  4 — Crown  Office  Rules,  1886,  r.  81.]  According 
to  the  true  construction  of  the  26th  section  of  the 
"Companies  Act,  1862,  the  forwarding  to  theEegis- 
trar  of  Joint  Stock  Companies  of  a  list  of  members 
and  summary  which  upon  the  face  of  them  pur- 
port to  satisfy  the  requirements  of  the  Act,  is  not 
sufficient  compliance  with  that  section  unless 
;such  list  and  summary  are  in  accordance  with  the 
facts;  and  a  metropolitan  police  magistrate  has 
jurisdiction  upon  a  summons  for  penalties  under 
sect.  27  to  inquire  into  the  truth  or  falsehood  of 
the  statements  contained  in  the  list  and  summary 
:S0  forwarded,  and  is  not  precluded  from  hearing 
evidence  on  the  complaint  brought  before  him 
merely  by  the  circumstance  that  the  list  and  sum- 
mary are  in  accordance  with  the  company's  regis- 
•ter. — Such  register  is  only  prima  facie  evidence  of 
-certain  matters,  and  upon  evidence  that  it  con- 
tained fictitious  entries  the  magistrate  would  be 
justified  in  disregarding  such  entries,  and  in  treat- 
ing a  summary  based  upon  them  as  false  and  mis- 
leading.— But  questions  of  nicety  as  to  the  title 
to  shares  and  the  right  to  be  on  the  register  cannot 
properly  be  determined  by  a  magistrate  upon  such 
a  summons,  and  with  reference  to  such  questions 
he  ought  to  accept  the  company's  register  as  prac- 
tically conclusive. — Grosvenor  Bank  and  Discount 
Company  v.  Boaler  (49  J.  P.  774)  followed.  In  re 
J3RIT0N  Medical  and  General  Life  Association 

[61 

6.  Shares — Paid-up  Shares — Winding-up 

— Agreement  by  Company  to  register  Contract  as  to 
fully  paid-up  Shares — Payment  in  Cash — Issue  of 
Shares  at  a  Discount — Ultra  Vires  —  Companies 
Act,^lS67  (30  &  31  Vict.  c.  131),  s.  25.]  Anagree- 
anent  was  entered  into  between  an  English  manu- 
facturing company  and  a  French  company,  that 
fthe  French  company  should  render  to  the  English 
company  certain  services,  that  in  consideration  of 
ithose  services  the  English  company  should  trans- 
fer to  the  French  company  or  their  nominees  1000 
shares  of  £10  each  in  the  English  company  to  be 
credited  as  fully  paid-up,  with  a  provision  that 
before  they  were  issued  the  English  company 
should  procure  the  agreement  to  be  registered. 
The  services  were  iiendered  and  the  1000  shares 
■were  allotted,  as  to  800  to  the  French  company, 
and  as  to  200  to  S.,  a  nominee  and  a  director  of 
Jthe  French  company.  S.  transferred  the  200  shares 
to  H.,  one  of  the  directors  of  the  English  company, 
■who  afterwards  transferred  100  of  them  to  B., 
another  of  the  directors.  The  agreement  between 
the  two  companies  was  never  registered ;  but  B. 
and  H.  deposed  that  the  directors  had  given  their 
solicitor  directions  to  register  it,  and  that,  until 
after  the  company  had  been  ordered  to  be  wound 
/up,  they  believed  that  it  had  been  registered. 
Certificates  for  the  1000  shares  had  been  issued 
stating  them  to  be  fully  paid-up  : — Held,  that  the 
liquidator  was  not  estopped  from  requiring  B.  and 
H.  to  pay  calls  as  holders  of  shares  on  which 
nothing  had  been  paid  in  cash,  for  that  S.,  B.,  and 
H.  knew  all  along  that  the  shares  had  not  been 
paid  up  in  cash,  wJiich  made  the  case  wholly  dis- 
-tinct  from  Burhinshaw  v.  Nicolls  (3  App.  Cas, 
'1004),  where  a  transferee  had  in  the  ordinary 
•course  of  business,  and  without  anything  to  put 
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him  on  inquiry,  bought  shares  the  certificates  of 
which  stated  them  to  be  fully  paid  up,  and  was 
held  entitled  to  rely  on  the  certificates  as  evidence 
against  the  company  and  the  liquidator  that  the 
shares  had  been  fully  paid  up  in  cash. — Whether 
if  S.  had  acquired  the  shares  under  such  circum- 
stances as  to  give  him  by  estoppel  a  right  to  the 
shares  as  fully  paid  up  he  could  have  transferred 
this  right  to  B.  and  H.  who  knew  the  true  facts, 
qusere. — Held,  also,  that  the  liquidator  was  not 
debarred  from  requiring  B.  and  H.  to  pay  calls,  on 
the  ground  that  the  company,  which  had  agreed 
to  register  the  contract,  was  taking  advantage  of 
its  own  wrong  by  suing  for  calls  which  could  not 
have  been  sued  for  if  the  contract  had  been  regis- 
tered ;  for  that  the  right  to  sue  for  calls  did  not 
arise  from  the  failure  to  register  the  contract,  but 
from  the  fact  of  taking  shares,  and  that  the  lia- 
bility thence  arising  to  pay  up  the  shares  in  cash 
could  only  be  taken  away  by  a  duly  registered 
contract,  and  not  by  an  agreement  to  register  one. 
— Decision  of  Kay,'j.,  affirmed. — Held,  by  Kay,  J., 
as  to  another  class  of  shares  issued  by  the  English 
company  to  B.  and  H.  at  a  discount,  that  such 
issue  was  ultra  vires,  a  limited  company  having 
no  power  to  issue  shares  at  a  discount :  see  In  re 
Almada  and  Tirito  Company  (38  Ch.  D  ,  415).  In 
re  London  Celluloid  Company     -      C.  A.  190 

6.    Shares — Payment  in  Cash — Agreement 

to  apply  Debt  owed  but  not  payable  by  Company  to 
Shareholder  in  paijment  of  future  Calls — Pending 
Petition  to  wind  up — Fraudulent  Preference — 
Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  162— 
Cmnpanies  Act,  1867  (30  &  31  Vict.  c.  131),  s.  25.] 
By  the  articles  of  association  of  a  company  the 
directors  were  empowered  to  receive  from  any 
member  willing  to  advance  the  same  all  or  any 
part  of  the  moneys  due  upon  his  shares  beyond  the 
sums  actually  called  for.  K.,  a  shareholder  in, 
and  formerly  the  managing  director  of,  the  com- 
pany, on  the  2nd  of  April,  1886,  took  an  assign- 
ment from  a  creditor  of  the  company  of  a  debt  of 
the  company's  payable  by  instalments,  none  of 
which  were  at  that  time  due,  and  requested  the 
directors  to  apply  a  sufficient  part  of  the  debt  in 
paying  in  full  the  shares  standing  in  his  name,  on 
which  shares  no  call  was  at  that  time  payable. 
The  directors  on  the  same  day  passed  resolutions 
that  the  seal  of  the  company  should  be  affixed  to 
the  assignment,  and  that  the  debt  assigned  should 
be  applied  in  paying  up  in  full  K.'s  shares.  No- 
thing further  was  done  to  carry  the  transaction 
into  eflect ;  there  was  no  entry  in  reference  to  it 
in  the  books  of  the  company  other  than  the  minute 
of  these  resolutions,  nor  was  any  contract  regis- 
tered as  to  the  shares  within  sect.  25  of  the  Com- 
panies Act,  1867. — At  the  time  of  this  transaction 
a  petition  for  the  winding-up  of  the  company  pre- 
sented by  K.  on  the  13th  of  March,  was  still  pend- 
ing. This  petition  was  withdrawn  on  the  17tli  of 
April,  but  upon  another  creditor's  petition  pre- 
sented meanwliiie  on  the  5th  of  April,  an  order  to 
wind  up  the  company  was  made  on  the  20th  of 
April : — Held  (affirming  the  decision  of  Kay,  J.), 
that  as  neither  tlie  debt  purchased  nor  the  calls 
unpaid  were  debts  payable  in  prrebenti  the  trans- 
action of  the  2nd  of  April,  1886,  was  not  equiva- 
lenl  to,  and  would  not  support  a  plea  of  payment 
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in  cash  on  the  shares  within  the  principles  of 
Spargo's  Case  (Law  Eep.  8  Ch.  407)  and  White's 
Case  (12  Ch.  D.  511);  and  therefore  that  K.  was 
liable  for  calls  made  in  the  winding-up  in  respect 
of  the  shares. — Ferrao's  Case  (Law  Kep.  9  Ch. 
355)  distinguished. — Held,  also,  that  the  trans- 
action of  the  2nd  of  April,  1886,  was  invalid  as  a 
fraudulent  preference  of  K.  over  the  other  credi- 
tors of  the  company  within  sect.  1 64  of  the  Com- 
panies Act,  1867.— Per  Cotton,  L.J. :  The  164th 
section  of  the  Companies  Act,  1862,  cannot  be 
construed  as  having  now  imported  into  it  the  38th 
section  of  the  Bankruptcy  Act,  1883,  as  to  mutual 
credit  and  set-ofif.  In  re  Land  Development  As- 
sociation.  Kent's  Case     -        -      C.  A.  259 

7.           Shares — Preference  Shares — Power  to 

Issue  —  Articles  of  Association  —  Construction  — 
Winding-up — Surplus  Assets — Net  Profits.']  The 
memorandum  of  association  of  a  company  provided 
that  the  capital  of  the  company  should  consist  of 
500  £1000  shares.  Article  4  of  the  articles  of 
association  gave  power  to  create  additional  share 
capital,  which  might  be  issued  as  preference  shares. 
By  special  resolution  under  a  power  in  the  articles 
it  was  resolved  that  the  500  £1000  should  be 
divided  into  50,000  £10  shares,  and  that  the  capi- 
tal should  be  increased  by  the  creation  of  80,000 
new  £10  shares.  The  company  by  special  resolu- 
tion repealed  tHe  original  articles  and  substituted 
others,  one  of  which  was  to  the  same  effect  as  the 
original  article  4.  When  100,000  £10  ordinary 
shares  had  been  issued,  the  company  resolved  that 
the  balance  of  the  unissued  capital,  namely, 
£300,000,  should  be  issued  as  30,000  new  £10 
shares  with  a  preferential  dividend: — Held,  by 
North,  J.,  that  the  issue  of  such  preferential  shares 
by  the  directors  was  intra  vires. — The  articles  of 
association  of  a  limited  company  provided  that  the 
entire  net  profits  of  each  year,  subject  to  providing 
a  reserve,  should  belong  to  the  holders  of  shares. 
After  this  preference  shares  entitling  the  holders 
to  a  fixed  dividend  were  issued  under  a  power  in 
the  articles.  A  statute  enacted  that  the  company 
should  sell  to  another  company  its  undertakings 
for  a  specified  price,  which  left  a  large  surplus 
after  payment  of  liabilities  and  return  of  paid-up 
capital : — Held,  by  North,  J.,  and  by  the  Court  of 
Appeal,  that  the  balance  of  the  purchase-money, 
after  satisfaction  of  the  liabilities  of  the  company 
and  the  return  of  paid-up  capital,  was  not  profit 
belonging  solely  to  the  ordinary  shareholders,  but 
was  divisible  between  the  holders  of  ordinary  and 
preference  shares  in  proportion  to  the  amounts  paid 
up  on  the  shares.  In  re  -Bridgewater  Naviga- 
tion Company     -        -       -       -    C.  A.  1 

8.  Winding-up — Voluntary  Winding-up — 

Provisional  Liquidator — Rates  due  after  Appoint- 
ment of — Distress — Priority — Carrying  on  Busi- 
ness for  Benefit  of  Winding-up — Companies  Act, 
1862,  s.  95.]  Between  the  dates  of  the  appoint- 
ment of  a  provisional  liquidator  on  a  winding-up 
petition  and  of  a  subsequent  resolution  by  the 
company  for  a  voluntary  winding-up,  the  over- 
seers of  a  parish  proceeded,  without  the  leave  of 
the  Court,  to  distrain  for  rates  which  had  become 
due  for  the  current  half-year  in  respect  of  the 
company's  premises : — Held,  by  Kay,  J.,  that  the 
overseers  were  not  entitled  to  the  benefit  of  their 
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distress ;  and  that,  as  the  rates  were  due  before 
the  commencement  of  the  winding-up — that  is, 
the  passing  of  the  winding-up  resolution :  Weston's 
Case  (Law  Rep.  4  Ch.  20)— the  overseers  were 
not  entitled  to  any  priority  in  respect  of  them, 
and  that  an  injunction  ought  to  be  granted  to 
restrain  them  from  proceeding  with  the  distress  : — 
Held,  on  appeal,  that  as  the  overseers'  right  of 
distress  was  defeated  only  by  the  appointment  of 
the  provisional  liquidator,  the  case  was  one  where 
if  leave  to  distrain  had  been  applied  for  it  would 
have  been  granted,  and  that  an  injunction  ought 
only  to  have  been  granted  on  the  terms  of  the 
liquidators  paying  the  rates.  In  re  Dry  Docks 
Corporation  op  London     -        -      C.  A.  306 

9.    Winding-up  —  Compulsory  Order — 

Voluntary  Winding-up — Right  of  Creditor  to  Com- 
pulsory Order  —  Companies  Act,  1862,  s.  145.] 
Sect.  145  of  the  Companies  Act,  1862,  which  pro- 
vides that  the  voluntary  winding-up  of  a  company 
shall  be  no  bar  to  the  right  of  a  creditor  to  have 
it  wound  up  by  the  Court  if  the  Court  is  of  opinion 
that  his  rights  will  be  prejudiced  by  a  voluntary 
winding-up,  applies  whether  the  voluntary  wind- 
ing-up commenced  before  or  after  the  presentation 
of  the  petition. — A  creditor  presented  a  winding- 
up  petition  on  the  17th  of  December,  1887.  Three 
days  before  this  the  company  had  sent  him  an 
account  shewing  assets  £2500,  and  liabilities 
£5000.  On  the  26th  of  January,  1888,  the  com- 
pany passed  an  extraordinary  resolution  for  wind- 
ing-up. On  the  28th  of  January  the  petition  was 
ordered  to  stand  over  with  liberty  to  the  Petitioner 
to  bring  an  action,  which  he  did.  On  the  30th  of 
April  the  voluntary  liquidator  withdrew  his  de- 
fence in  the  action  on  the  ground  that  there  were 
no  assets.  When  the  petition  came  on  again, 
Kay,  J.,  refused  to  make  a  winding-up  order,  but 
directed  the  voluntary  winding-up  to  be  continued 
under  supervision.  The  petitioner  appealed  : — 
Held,  on  appeal,  that  this  order  must  be  afSrmed, 
for  that  the  only  possible  advantage  of  a  com- 
pulsory order  would  be  its  relation  back  to  the 
17th  of  December,  and  that  therefore  the  voluntary 
winding-up  could  not  prejudice  the  rights  of  the 
creditor  unless  assets  had  been  misapplied  be- 
tween the  17th  of  December,  1887,  and  the  26th 
of  January,  1888,  and  that  if  the  creditor  relied 
on  this,  he  ought  to  have  made  out  at  the  hearing 
in  the  Court  below  a  prima  facie  case  of  misappli- 
cation of  assets  during  that  period.  In  re  New 
York  Exchange,  Limited  -  -  C.  A.  415 
 Life  insurance — Alteration  of  deed  of  settle- 
ment -----  571 
See  Insurance  Company. 
CONDITION— Invalidity      -       -       -  116 

See  Will.  5. 
CONDITIONS  or  SALE       -        -        -  110 
See  Vendor  and  Purchaser. 

CONSIDERATION— Contract— Partial  iUegality 
See  Contract.  [605 

CONTRACT — Bond — Consideration  partly  illegal 
— Threats  of  Criminal  Proceedings  —  Contract 
tending  to  affect  the  course  of  Criminal  Pro- 
ceedings.'] A.  gave  B.  a  bond  to  secure  £3000,  the 
consideration  for  which- was  that  A.  should  be 
free  from  any  legal  proceedings  or  other  conse- 
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quences  for  having  introduced  B,  to  X,  through 
whom  B.  had  lost  money;  and  A.  also  gave  B.  a 
mortgage  as  a  collateral  security  for  the  bond. — 
A.  afterwards  brought  an  action  against  B.  to 
set  aside  these  securities,  alleging  that  he  had 
executed  them  under  duress  from  threats  of 
criminal  proceedings,  and  that  the  true  considera- 
tion for  them  was  an  illegal  one,  i.e.,  the  abandon- 
ment of  such  criminal  proceedings.  B.  denied 
the  threat  of  criminal  proceedings,  and  contended 
that  the  consideration  was  the  compromise  of  a 
civil  liability. — The  evidence  shewed  that  the 
securities  were  not  executed  under  threats  of 
criminal  proceedings  or  under  undue  pressure, 
but  that  the  consideration  for  them  included 
stipulations  that  certain  criminal  proceedings 
pending  against  X  should  be  conducted  in  such 
a  way  either  that  A.^s  name  should  not  be  men- 
tioned, or  that  if  mentioned  A.  should  be  exone- 
rated from  all  blame  in  connection  with  the  trans- 
action : — Held,  that  the  consideration  was  partly 
illegal,  as  containing  stipulations  with  reference 
to  the  conduct  of  the  pending  criminal  proceed- 
ings, by  which  the  course  of  such  proceedings 
might  have  been  affected  ;  and  therefore  that  the 
bond  and  mortgage  were  obtained  witliout  good 
and  sufficient  consideration.  Lound  v.  Gkim- 
WADE    ------  605 

 For  paid-up  shares — Payment  in  cash  259 

See  Company.  6. 

 For  paid-up  shares — Eegistration     -  190 

See  Company.  5. 
 Married  woman  -        -        -        -  482 

See  Husband  and  Wife.  1. 

COTY'RIQB.T— Books— Novel,  "  Little  Lord  Faunt- 
leroy''  Dramatization  of — Copyright,  Infringement 
of— 5  &  6  Vict.  c.  45,  ss.  2,  3.]  The  Defendant 
dramatized  the  novel,  "  Little  Lord  Fauntleroy," 
and  caused  his  play  to  be  performed  on  the  stage. 
The  infringement  of  copyright  complained  of  was 
that,  for  the  purpose  of  producing  the  play,  tlie 
Defendant  made  four  copies  of  it,  one  for  the 
Lord  Chamberlain  and  three  for  the  use  of  the 
performers,  either  in  MS.  or  by  the  aid  of  a  type- 
writer. Very  considerable  passages  in  the  play 
were  extracted  almost  verbatim  from  the  novel. 
The  Defendant  claimed  the  right  to  make  more 
copies  if  it  should  be  necessary  to  enable  him  to 
give  further  representations  of  the  play  in  London 
and  elsewhere : — Held,  that  what  had  been  done 
by  the  Defendant  constituted  an  infringement  of 
the  Plaintiffs  copyright,  and  that  they  were 
entitled  to  an  injunction  to  restrain  the  Defendant 
from  printing  or  otherwise  multiplying  copies  of 
his  play  containing  any  passages  from  the  Plain- 
tiff's book : — Held,  also,  that  all  passages  from  the 
Plaintiff's  book  in  the  four  copies  must  be  can- 
celled.  Warne  &  Co.  V.  Seebohm  -        -  73 

2.          Design — Previous  Publication — Slieiv- 

ing  Design — Sufficient  Mark — Costs  of  successful 
Defendant  of  Defences  in  which  he  has  failed — 
Patents,  Designs,  and  Trade  Marks  Act,  1883 
(46  &  47  Vict.  c.  57),  ss.  47,  51.]  The  inventor  of 
a  design  shewed  it  to  and  consulted  his  agent. 
The  agent  consulted  another  person,  and  also 
shewed  it  to  two  customers,  and  asked  them  for 
orders : — Held,  that  there  had  thus  been  a  pre- 
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vious  publication,  and  that  subsequent  registra- 
tion of  the  design  under  the  Patents,  Designs,  and 
Trade  Marks  Act,  1883,  was  therefore  invalid. — 
A  narrow  coloured  trimming  was  sold  by  the 
maker  in  pieces  of  many  yards,  having  round 
them  paper  bands  bearing  "  E*^,"  and  the  regis- 
tration number  : — Held,  that  they  were  sufficiently 
marked  within  the  Patents,  Designs,  and  Trade 
Marks  Act,  1883,  s.  51.— Where  the  defendant 
succeeds  generally  he  may  have  the  costs  of  some 
of  his  defences  on  which  he  has  not  succeeded ; 
but  where  he  has  raised  a  distinct  issue  and  has 
failed,  he  ought  not  to  have  the  costs  of  that 
issue.    Blank  v.  Footman,  Peetty,  &  Co.  678 

COSTS— Between  solicitor  and  client        -  133 

See  Practice.  2. 
 Lands  Clauses  Act      -        -        -  556 

See  Lands  Clauses  Act. 
 Trustee  Belief  Act       -        -        -  303 

See  Trustee  Relief  Act. 

CEOWN— Priority  of  debts— Payment  by  surety 
See  Principal  and  Surety.  [174 

CROWN  OFFICE  RULES,  1886,  r.  81       -  61 

See  Company.  4. 

DAMAGES — In  lieu  of  specific  performance  508 

See  Frauds,  Statute  of. 
 Misrepresentation — Valuer    -        -  39 

See  False  Representation. 
DESIGN— Copyright  in       -        -        -  678 

See  Copyright.  2. 
DIRECTOR — Meeting — Notice — Informal!  ty  546 

See  Company.  2. 
 Misconduct — Building  society         -  372 

See  Building  Society. 
 Transfer  to  escape  liability     -        -  324 

See  Company.  1. 


DISCOVERY— Trade-mark- 
See  Trade-mark. 


-Particulars  -  693 
1. 


DISSOLUTION  OF  PARTNERSHIP— Receiver  and 

manager      -        _        -        -  538 

See  Partnership. 
DISTRESS — Winding-up  of  company       -  306 

See  Company.  8. 
DIVISIBLE  GIFT— Remoteness     -        -  289 

See  Will.  7. 
DOCK  DUES— Preferential  dues      -        -  524 

See  Railway  Company. 
DRAIN— Highway  Act       -        -        -  272 

See  Highway. 
DRAMA — Infringement  of  copyright  of  novel  73 

See  Copyright.  1. 
DUMB-WELL— Highway  Act— Drain     -  272 

See  Highway. 

ELDEST  SON— Exclusion  of         -        -  387 

See  Will.  1. 
ENJOYMENT  IN  SPECIE    -        -        -  50 

See  Administration.  2. 
EQUITY  OF  REDEMPTION— Assignment  of— 
Action  against  mortgagor  -        -  636 
See  Mortgage.  5. 
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EQiriTY  TO  A  SETTLEMENT       -        -  471 

See  Husband  and  Wife.  2. 
ESCBOW        -----  648 
See  Power. 

EX  PAETE  ORLEK— Appeal— Vacation  judge 

See  Peactice.    5.  [249 

EXECUTOR  —  Eetainer  —  Wife's  legacy  —  Hus- 
band's debt  -  -  -  -  471 
See  Husband  and  Wife.  2. 

EALSE  ENTRY — Eegistration  of  members  of 
company — Jurisdiction  of  magistrate  61 
See  Company.  4. 

FALSE  REPRESENTATION  —  ilfor^f/a^or  and 
Mortgagee — Valuation  —  Loss  —  Action  hy  Mort- 
gagee against  Valuers — Negligence — Damages.']  An 
intending  mortgagor,  at  the  request  of  the  feolicitors 
of  an  intending  mortgagee,  applied  to  a  firm  of 
valuers  for  a  valuation  of  the  property  proposed 
to  be  mortgaged. — A  valuation  at  the  sum  of 
£3000  was  sent  in  by  the  valuers  direct  to  the 
mortgagee's  solicitors,  and  the  mortgage  was 
subsequently  carried  out. — Default  having  been 
made  in  payment  by  the  mortgagor,  and  a  loss 
having  resulted  to  the  mortgagee,  he  commenced 
an  action  against  the  valuers  for  damages  for  the 
loss  sustained  througli  their  negligence,  misre- 
presentation, ai\d  breach  of  duty. — The  Court 
being  satisfied  on  the  evidence  that  the  Defen- 
dants knew  at  the  tiftie  the  valuation  was  made 
that  it  was  for  the  purpose  of  an  advance,  and 
that  the  valuation  as  made  was  in  fact  no  valua- 
tion at  all : — Seld,  ihat,  under  the  circumstances, 
the  Defendants  were  liable  on  two  grounds : 
(1),  that  they  (independently  of  contract)  owed 
a  duty  to  the  Plaintiff  which  they  had  failed  to 
discharge ;  (2),  that  they  had  made  reckless 
statements  on  which  the  Plaintiff  had  acted. — 
George  v.  Shivington  (Law  Eep.  5  Ex.  1)  and 
Heaven  v.  Pender  (1 1  Q.  B.  D.  503)  followed.— 
Feeh  v.  Derry  (37  Ch.  D.  541)  discussed.  Cann 
V.  WiLLSON     -  _  -  -  -  39 

EEES — Court  fees — Trustees'  accounts     -  662 

See  Practice.  3. 
riDUCIARY    RELATION  —  Profits  made  by 

agent  -        -        -        -  339 

See  Principal  and  Agent. 
FORECLOSURE        -        -        -        -  462 

See  Mortgage.  1. 
FRAUD— Frivolous  allegations  of  -  213 

See  Practice.  7. 

FRAUDS,  STATUTE  OT—Sale  of  Building  Mate- 
rials— Interest  in  Land — Statute  of  Frauds,  ss. 
4,  17 — Specific  Performance — Damages.']  A  con- 
tract for  the  sale  of  "  the  building  materials  "  of 
a  house — with  a  condition  that  all  materials  were 
to  be  taken  down  and  cleared  off  the  ground 
within  two  months,  "  after  which  date  any  mate- 
rials then  not  cleared  will  be  deemed  a  trespass 
and  become  forfeited,  and  the  purchaser's  right 
of  access  to  the  gi  ound  shall  absolutely  cease  " — 
is  a  contract  for  the  sale  of  an  interest  in  or  con- 
cerning land  within  sect.  4  of  the  Statute  of 
Frauds,  and  accordingly,  from  the  absence  of  any 
sufficient  description  in  the  contract  of  the  vendor, 
avoided. — Marshall  v.  Green  (1  C.  P.  D.  35)  con- 
sidered and  distinguished : — Held,  also,  that  the 


FRAUDS,  STATUTE  OT— continued. 
jurisdiction  to  give  damages  in  substitution  for, 
or  in  addition  to  specific  performance,  has  not 
been  extended  to  cases  where  specific  performance 
could  not  possibly  have  l)een  directed ;  and,  ac- 
cordingly, the  contract  having,  from  lapse  of 
time,  become  at  the  hearing  incapable  of  specific 
performance,  the  equitable  doctrine  of  part  per- 
formance (as  avoiding  the  operation  of  the  Statute 
of  Frauds)  did  not  enable  the  Plaintiff  to  obtain 
relief  in  damages.  Lavery  v.  Puesell  -  608 
FRAUDULENT  APPOINTMENT  -  -  648 
See  Power. 

FRAUDULENT  PREFERENCE— Winding-up  of 
company  _  _  _  _  269 
See  Company.  G. 

FRIVOLOUS  ACTION         -        -        -  213 

See  Practice.  7. 

HIGHWAY— 5  &  G  Will.  4,  c.  50,  s.  67— Drain— 
Dumh-ivell]  A  dumb-well,  viz.,  a  well  into  which 
waste  water  flows  through  a  pipe  and  thence  per- 
colates into  the  soil,  is  not  a  "drain  or  water- 
course "  within  the  meaning  of  the  Highway  Act, 
5  &  6  Will.  4,  c.  50,  8.  67,  and  cannot  be  made  or 
used  by  the  highway  board  in  lands  adjoining 
tlie  highway.  Croft  v.  Eickmansworth  High- 
way Board    -----  272 

HUSBAND  AND  WlTl^— Contract— Dehts—Gene- 
ral  Power  of  Appointment — Testamentary  Appoint- 
ment— Appointed  Fund — "  Separate  Property  " — 
Married  Women's  Property  Act,  1882,  s.  1,  suh-s.  4.] 
An  appointment  by  a  married  woman  by  will,  in 
exercise  of  a  general  power  of  appointment  by 
deed  or  will,  or  by  will  only,  does  not  make  the 
appointed  property  liable  to  engagements  entered 
into  with  her  on  the  credit  of  her  separate  estate 
prior  to  the  1st  of  January,  1883,  the  date  of  the 
commencement  of  the  Married  Women's  Property 
Act,  J882,  sect.  1  of  the  Act  applying  only  to 
contracts  made  after  that  date. — In  1881  a  married 
woman  concurred  with  her  husband  in  a  mort- 
gage, and  thereby  covenanted  with  the  mort- 
gagees, "  with  the  intent  to  bind  her  separate 
estate,"  that  she  or  her  husband  would  pay  the 
interest  on  the  mortgage  debt,  and  she  assigned 
a  life-policy  to  which,  under  the  Married  Women's 
Property  Act,  1870,  she  was  entitled  for  her  sepa- 
rate use,  to  the  mortgagees  as  security  (with  other 
property  belonging  to  and  assigned  by  the  hus- 
band) for  the  mortgage  debt  and  interest.  Sub- 
sequently, by  another  deed  dated  in  1881,  certain 
prior  mortgage  debts  on  the  husband's  property 
were  transferred  to  the  same  mortgagees,  the 
married  woman  being  a  party,  with  her  husband, 
to  the  transfer,  and  covenanting,  "  with  the  intent 
to  bind  her  separate  estate,"  for  payment  by  her 
or  her  husband  of  the  interest  on  the  several 
mortgage  debts  so  transferred.  The  married 
woman  joined  in  the  mortgage  and  transfer  only 
as  surety  for  her  husband. — By  a  separation  deed, 
dated  in  1884,  the  married  woman  covenanted 
with  her  husband  to  pay  the  interest  on  the 
several  mortgage  debts.  At  the  dates  of  the 
three  deeds  she  had,  besides  separate  estate  con- 
sisting of  the  said  policy  and  some  furniture,  a 
general  power  of  appointment  by  will  over  a 
fund.    In  1887  she  died,  leaving  her  husband 
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surviving,  and  having  by  will  appointed  the  fund 
to  her  infant  daughter  absolutely  at  twenty-one 
or  marriage  : — Held^  that  the  appointed  fund  was 
not  liable  to  satisfy  the  married  woman's  obliga- 
tions with  the  mortgagees,  since  (1)  such  obliga- 
tions were  incurred  before  the  commencement  of 
the  Married  Women's  Property  Act,  1882  ;  and 
the  exercise  of  the  power  did  not  make  the 
appointed  property  liable  as  assets  of  the  appointor 
because  such  obligations  were  not  strictly  speak- 
ing debts  : — Semhle,  even  if  the  married  woman's 
■obligations  had  been  incurred  since  the  com- 
mencement of  the  Married  Women's  Property  Act, 
1882,  the  fund  would  not  have  been  liable  as 
"separate  property"  of  the  married  woman 
within  sect.  1,  sub-sect.  4. — 3Iayd  v.  Field  (3  Ch.  D. 
587)  considered.  In  re  Koper.  Eoper  v.  Don- 
caster  _        _        «        _        _  482 

2.  Legacy  to  Wife — Husbaoid's  Debt — Exe- 

•cutor — Retainer — Equity  to  a  Settlement — Frac- 
tice —  Originating  Summons — Rules  of  Supreme 
Court,  1883,  Order  Lr. — Order  declaring  Settle- 
ment, Form  of.']  A  testator  gave  his  residuary 
estate  to  his  executors  in  trust  for  bis  wife  for 
life,  and  after  her  death,  in  trust  for  sale  and  to 
divide  the  proceeds  among  his  children  equally. 
The  testator  left  six  children,  one  of  whom,  a 
daughter,  had  married  in  his  lifetime,  without  a 
settlement.  At  the  death  of  the  testator  in  1877 
the  daughter's  husband  was  indebted  to  the  tes- 
tator in  a  sum  exceeding  the  amount  of  the 
wife's  share  of  residue.  On  the  death  of  the 
testator's  widow  in  1886,  the  executors  of  the  will 
■claimed  to  retain  the  daughter's  share  for  her 
husband's  debt;  but  on  the  hearing  of  an  ori- 
ginating summons,  under  Order  lv.,  by  the  exe- 
cutors against  the  residuary  legatees,  including 
the  daughter  and  her  husband,  the  daughter 
asserted  her  equity  to  a  settlement : — Held,  that 
the  executors  had  a  right  of  retainer,  but  that 
the  wife's  equity  preceded  that  right :  and  ac- 
cordingly, having  regard  to  the  means  and  posi- 
tion in  life  of  the  husband  and  wiiie,  the  Court 
made  an  order  on  the  summons  declaring  a 
settlement  of  a  portion  of  the  wife's  share  upon 
herself  and  her  children,  and  directing  the  balance 
to  be  retained  pro  tanto  against  the  debt  due  from 
the  husband  to  the  testator's  estate  and  to  be 
divided  among  the  other  residuary  legatees, 
excluding  the  wife. — Thedoctrine  of  the  executor's 
right  of  retainer  of  a  wife's  legacy  for  her  hus- 
band's debt  to  the  testator,  and  tlie  wife's  para- 
mount equity  to  a  settlement  out  of  the  legacy, 
discussed. — Knight  v.  Knight  (Law  E(  p.  18  Eq. 
487)  questioned.  In  re  Briant.  Poulter  v. 
Shackel        -        -        -        -        -  471 

3.    Married    Women's    Froperty  Act 

-(45(1' 46  Vict.  c.  75),  s.  1,  suh-s.  1— Death  of  Wife 
uithout  disposing  of  Separate  Fersonal  Estate — 
Devolution — Title  of  Husband — Frohate  Rules, 
1887— Costs.']  The  Married  Women's  Property 
Act,  1882,  has  not  altered  the  devolution  of  the 
undisposed  of  separate  personalty  of  a  married 
woman.  Accordingly,  on  the  death  of  a  married 
woman  without  disposing  of  her  separate  person- 
ality, the  quality  of  separate  property  ceases,  and 
the  right  of  the  husband  to  such  undisposed 
of  personalty  accrues  as  if  the  separate  use  had 


HUSBAND  AND  VTIF-E— continued. 
never  existed. — A  married  woman  who  had  a 
power  of  appointment  over  certain  trust  funds, 
and  was  also  possessed  of  separate  estate  her 
title  to  which  had  accrued  before  the  Married 
Women's  Property  Act,  1882,  died  in  1887, 
having  in  the  same  year  made  a  will,  by  which 
she  exercised  her  power  of  appointment  over  the 
trust  fund  and  appointed  executors,  but  made  no 
disposition  of  her  separate  property.  Probate  of 
the  will  was  granted  to  the  executors  according 
to  the  altered  practice  introduced  by  the  Probate 
Kules  of  1887,  i.e.,  in  the  ordinary  form  without 
any  exception  or  limitation  : — Held,  that  on  the 
death  of  the  testatrix  the  title  of  her  husband  to 
her  undisposed  of  separate  estate  accrued,  and 
that  the  executors  of  her  will  became  trustees  of 
it  for  him,  and  not  for  the  next  of  kin  of  the 
testatrix  : — Held  also,  that  the  expenses  of  proving 
the  will,  including  the  probate  duty,  must  be  ap- 
portioned rateably  between  the  appointed  and 
undisposed  of  property  in  the  same  manner  in 
which  they  would  have  been  apportioned  under  a 
grant  cajterorum  before  the  change  in  the  form  of 
the  grant:  but  that  the  costs  of  the  proceedings 
in  wliicli  the  questions  were  determined  must  fall 
upon  the  undisposed  of  property,  as  they  were 
occasioned  by  a  contest  between  the  husband  and 
tlie  next  of  kin.  In  re  Lambert's  Estate. 
Stanton  v.  Lambert         _        _        _  626 

4.  Married  Women's  Froperty  Act  (45  &  46 

Vict.  c.  75),  ss.  1, 2, 19 — Interest  of  Married  Woman 
in  Fund  comprised  in  Settlement  on  former  Mar- 
riage— Absolute  Reversion  with  Fower  to  appoint 
by  Will,  or  ivhen  discovert  by  Deed  —  Addition 
of  Separate  Use  under  Act  of  1882 — Right  to 
a  Transfer  of  the  Fund  without  Release  of  the 
Fower.]  By  a  marriage  settlement  made  in  1878 
a  fund  was  settled  upon  trust  to  pay  the  income 
to  the  wife  for  life,  and  during  her  then  intended 
coverture,  such  income  was  to  be  for  her  separate 
use,  and  after  her  death  the  fund  was  to  be  held 
in  default  of  children  in  trust  for  such  persons  as 
the  wife  should  during  coverture  by  will,  and 
when  discovert  by  deed  or  will  appoint,  and  in 
default,  if  the  wife  should  survive  the  husband, 
in  trust  for  her,  her  executors,  administrators,  and 
assigns. — The  husband  died  in  1880.  There  was 
no  issue  of  the  marriage.  The  lady  married  again, 
after  the  Married  Women's  Property  Act,  1882, 
and  no  settlement  was  made  on  that  marriage. 
— Upon  a  summons  taken  out  by  her  and  her 
second  husband  to  have  it  determined  whether 
she  could  release  the  power  of  appointment  by 
will  given  to  her  by  the  settlement,  and  call  for  a 
transfer  of  the  settled  property : — Held,  that  if 
the  lady  had  come  to  the  Court  immediately  be- 
fore her  second  marriage  she  would  have  been 
entitled  to  have  the  settled  property  transferred 
to  her,  and  that  the  Married  Women's  Property 
Act,  1882,  had  added  the  incident  of  separate  use 
to  her  interest  in  such  property,  so  that  the  lady 
and  her  husband  were  now  entitled  to  have  that 
property  made  over  to  them  without  any  release 
by  her  of  the  power.  In  re  Onslow.  Plowden 
V.  Gatford    -----  622 

  Bequest  to — Unity    of  person — Married 

Women's  Property  Act  -  -  148 
See  Will.  6. 
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HUSBAND  AND  ^lE-K— continued. 

  Gift  to  wife  while  living  apart  from  hus- 
band- -  -  -  -  116 
-See  Will.  5. 

ILLEGALITY— Contract—Threat  of  criminal  pro- 
ceedings _  -  _  -  605 
See  Contract. 

INDEMNITY— Trustee— Payment  of  premiums 
on  life  insurance  _  -  -  168 
See  Insueance — Life. 

INFANT — Discretionary  Trust  for  Maintenance — 
Assignable  Interest — Discretion  of  Trustees.']  A 
testator  directed  his  trustees,  after  the  death  of 
his  wife,  to  apply  the  income  of  his  estate  "  in 
and  towards  the  maintenance,  education,  and  ad- 
vancement of  my  children  in  such  manner  as  they 
shall  deem  most  expedient  until  the  youngest  of 
my  said  children  attains  the  age  of  twenty -one 
years,"  and  on  the  happening  of  that  event  he 
directed  them  to  divide  his  estate  equally  among 
all  his  children  then  living.  The  testator  left 
four  children,  two  of  whom  at  the  death  of  the 
widow  in  1884  were  of  age,  and  the  youngest  was 
in  his  seventh  year.  After  the  decease  of  the 
widow  the  trustees  paid  each  of  the  adult  children 
one-fourth  of  the  income,  and  applied  the  other 
two-fourths  for  the  benefit  9f  the  minors  equally 
till  1886,  whfen  J.  S.  C,  the  eldest  son,  made  an 
absolute  assignment  for  value  of  all  his  interest 
under  the  testator's  will  to  H.  The  trustees  de- 
clining to  pay  one-fourth  of  the  income  to  H.  he 
took  out  a  summons  to  have  the  construction  of 
the  will  determined : — Held  (by  the  Court  of  Ap- 
peal, affirming  the  decision  of  North,  J.),  that  no 
child  of  the  testator  was  entitled,  prior  to  the 
attainment  of  twenty-one  by  the  youngest  of  the 
testator's  children,  to  the  payment  of  any  part  of 
the  income,  and  that  the  trustees  were  entitled  to 
apply  the  income  for  the  maintenance,  education, 
or  advancement  of  the  children,  including  J.  S.  C, 
in  their  absolute  discretion ; — Held,  also  (affirming 
the  decision  of  North,  J.),'  that  H.  was  entitled  to 
no  interest  in  the  income  except  such  moneys  or 
property,  if  any,  as  might  be  paid  or  delivered  or 
appropriated  for  payment  or  delivery  by  the 
trustees  to  J.  S.  C,  and  that  the  trustees  could 
not  pay  or  deliver  to  J.  S.  C.  money  or  goods 
forming  part  of  the  income  or  purchased  out  of  the 
income,  for  that  such  moneys  and  goods  so  paid  or 
delivered,  or  appropriated  to  be  paid  or  delivered, 
would  pass  by  the  assignment.  In  re  Coleman. 
Henry  v.  Strong     -        -       -      C.  A.  443 

INSURANCE  COMPANY— ii/e  Insurance— Deed 
of  Settlement — Power  to  alter — Sale  of  Business."] 
The  deed  of  settlement  of  an  unincorporated  life 
assurance  company  contained  no  provision  for  the 
sale  or  transfer  of  its  business.  But  it  provided 
that  the  proprietors  might  alter,  amend  or  repeal 
the  laws,  regulations  and  provisions  of  the  com- 
pany. Resolutions  were  passed  with  due  forma- 
lities to  take  power  to  sell  and  transfer  the  busi- 
ness :—Eeld,  that  a  sale  and  transfer  of  the 
business  was  intra  vires.  In  re  Argtjs  Life  As- 
surance Company    -        -        -       -  571 

INSURANCE— LIFE— PoZ-/c?/  of  Life  Insurance 
• — Payment  of  Premiums  hy  Person  not  beneficial 
Owner — Trustee  —  Indemnity  —  Lien  —  Salvaqe.] 


INSURANCE— LIFE— cowfrnwei. 
Under  the  provisions  of  a  private  estate  Act  the 
trustee  of  a  term  of  years  in  certain  settled  estattss, 
of  which  W.  had  been  tenant  for  life,  was  bouml 
to  apply  the  rents  of  the  estates,  first,  in  the  pay- 
ment from  time  to  time  of  the  interest  upon  certain 
incumbrances  existing  before  the  passing  of  the 
Act,  and  subject  thereto  in  the  payment  from 
time  to  time  of  the  interest  on  sums  to  be  raised 
by  W.  by  mortgages  created  under  the  powers 
conferred  by  the  Act,  and  of  the  premiums  on 
policies  of  life  assurance,  constituting  the  col- 
lateral security  for  the  repayment  of  those  sums, 
the  equity  of  redemption  being  reserved  to  W. 
The  rents  having  become  insufficient,  the  trustee, 
in  order  to  save  one  of  the  policies  from  lapsing, 
paid  a  premium  out  of  his  own  moneys.  He  did 
this  without  any  request  from  the  mortgagee  or 
from  the  owner  of  the  equity  of  redemption  of  the 
policy.  The  life  insured  having  dropped,  and 
the  proceeds  of  the  policy  having  been  received 
by  the  mortgagee : — Held,  that  the  trustee  was 
not  entitled  to  any  lien  on  the  proceeds  in  respect 
of  the  premiums  which  he  had  paid,  he  not  being 
a  trustee  of  the  policy. — The  right  of  a  trustee  to 
be  indemnified  out  of  his  trust  fund  for  money 
expended  by  him  in  its  preservation,  is  strictly 
limited  to  the  trust  fund.— In  re  Leslie  (23  Ch.  D. 
552)  explained.  In  re  Earl  of  Winchilsea's 
Policy  Trusts        -        -        -        -  16& 

INTERROGATORIES         -        -        -  316 

See  Practice.  4. 

INVESTMENT— Settlement— "  Real  securities  " 
See  Settlement.  [660 

  Unauthorized   securities  —  Enjoyment  in 

specie  _  _  -  -  50 
See  Administration.  2. 

JOINTURE—  Fraud  on  power  -  -  648 
^ee  Power. 

JURISDICTION — Costs  as  between  solicitor  and 
client  -        -        -        -  133 

See  Practice.  2. 

 Registration — Register  of  members  of  com- 
pany- _  -  -  -  61 
See  Company.  4. 

KEY— Delivery  of— Pledge  of  goods  -  669 
See  Bill  of  Sale. 

LANDS  CLAUSES  AOH— Costs  of  Trustee— Pub- 
lic Body — Settled  Land  taken  under  Statutory 
Powers — Payment  of  Purchase-money  into  Court — 
Petition  for  Transfer  of  Fund  to  Credit  of  Action  to 
determine  Beneficial  Bight — Lands  Clauses  Con- 
solidation Act,  1845  (8  &  9  Vict.  c.  18),  s.  80.] 
Land  subject  to  the  trusts  of  a  settlement  was 
taken  by  the  Metropolitan  Board  of  Works  under 
their  statutory  powers,  and  the  purchase-money 
was  paid  into  Court.  An  action  (to  which  the 
trustee  of  the  settlement  was  a  defendant)  had 
been  brought  to  determine  who  was  beneficially 
entitled  to  the  property,  and  the  persons  who 
were  found  to  be  entitled  petitioned  for  the  trans- 
fer of  the  fund  to  the  credit  of  the  action.  The 
petition  was  served  on  the  trustee,  and  she  ap- 
l  peared  bv  counsel  on  the  hearing  :—fieW,  that 
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LANDS  CLAUSES  ACT — continued. 
the  trustee  was  entitled  to  appear,  and  that  the 
Board  must  pay  her  costs.     In  re  English's 
Settlement    -----  556 
LEGACY— Invalid  condition  -        -        -  116 

See  Will.  5. 
LIEN — Policy  of  insurance — Payment  of  pre- 
miums _  -  _  -  168 
See  Insurance — Life. 
LIMITATIONS,  STATUTE  OT— Solicitor— Trustee 
— Mortgage — Negligeiice.']  A  mortgage  was  made 
through  a  solicitor  and  proved  to  be  an  insufficient 
security.  More  than  six  years  afterwards  an 
action  was  brought  by  the  client  against  the  exe- 
cutor of  the  solicitor  claiming  damages  as  for  the 
wilful  default  of  the  solicitor : — Held,  on  the  facts, 
that  the  client  had  approved  of  the  mortgage,  and 
that  the  solicitor  merely  did  the  legal  part  of  the 
business  and  was  not  in  the  position  of  trustee, 
and  therefore  that  the  Statutes  of  Limitation 
applied. — A  solicitor  in  advancing  money  on  mort- 
gage may  be  employed,  (1)  to  invest  in  a  particu- 
lar mortgage ;  (2)  to  find  securities  to  be  approved 
by  the  client  and  then  invest  the  money ;  (3)  to 
find  securities  and  invest  the  money,  the  client 
taking  little  or  no  part  in  the  business.  In  an 
action  for  negligence  against  the  solicitors,  the 
Statute  of  Limitations  is  a  good  defence  in  the 
first  case  and  also  in  the  second  case  if  the  client 
has  approved  of  the  mortgage,  no  relation  of  trus- 
tee and  cestui  que  trust  then  existing  between 
them. — Mare  v.  Lewis  (I.  R.  4  Eq.  219)  observed 
upon.  DooBY  V.  Watson  -  -  _  178 
LIQUIDATOR— Provisional  -  -  -  306 
See  Company.  8. 

LUNATIC — Surplus  Income  of  Lunatic — Allow- 
ance to  Collaterals.']  It  is  not  the  duty  of  the 
Court  to  deal  benevolently  or  charitably  with  the 
property  of  a  lunatic,  and  applications  for  allow- 
ances out  of  the  surplus  income  of  a  lunatic  to  poor 
collateral  relations  who  have  no  legal  claims  upon 
him  for  provision  are  to  be  discouraged. — A  lunatic, 
eighty-two  years  of  age,  whose  next  of  kin  were 
ten  cousins,  had,  while  sane,  made  small  allowances 
to  three  of  them,  and  after  he  was  found  of  un- 
sound mind  those  allowances  were  continued  by 
the  Court.  By  his  report  the  Master  recommended 
that  weekly  allowances  of  a  larger  amount  should 
be  made  to  these  three  cousins,  and  that  weekly 
allowances  should  also  be  made  to  three  others  of 
the  lunatic's  cousins.  There  was  evidence  that 
all  these  persons  were  in  very  poor  circumstances, 
and  that  some  of  them  had  difficulty  in  obtaining 
the  necessaries  of  life,  and  that  after  payment  of 
the  proposed  allowances  there  would  still  be  a 
surplus  income  of  545?.  per  annum. — Upon  an 
application  by  the  committee  that  these  allow- 
ances might  be  sanctioned  by  the  Court : — Held, 
that  there  being  nothing  to  shew  that  the  lunatic 
would  have  done  what  the  Court  was  asked  to 
sanction,  the  mere  fact  that  these  collaterals  were 
in  humljle  circumstances  and  had  difficulty  in 
providing  themselves  with  necessaries  was  not 
sufficient  to  justify  the  Court  in  granting  the 
application,  and  that  it  must  be  refused.  In  re 
Darling         -        -        -     •  -      c.  A.  208 

 Trustee — Trustee  Act  -        -        -  189 

See  Trustee  Acts.  1. 


MAINTENANCE— Infant— Discretionary  trust 

See  Infant.  [44$ 
MARRIED  WOMEN'S  PROPERTY  ACT  482,  622, 

See  Husband  and  Wife.    1,  3,  4.  [626 
MASTER  AND  SERVANT— Agreement  in  re- 
straint of  trade       -        -        -  520* 
See  Eestraint  of  Trade. 

 Dismissal  of  servant  for  breach  of  duty  33^ 

See  Principal  and  Agent. 
MISDESCRIPTION— Conditions  of  sale     -  110 
See  Vendor  and  Purchaser. 

IJLOB.TGAG'E— Foreclosure— Order  for  Delivery  of 
Possession — Rules  of  Supreme  Court,  1883,  Order 
XVIII.,  r.  2.]  A  summons  for  foreclosure  asked  for 
delivery  of  possession  in  the  event  of  foreclosure. 
The  usual  foreclosure  order  was  made  without  any 
direction  as  to  delivery  of  possession.  Default  in 
payment  having  been  made,  the  order  for  fore- 
closure was  made  absolute.  The  Plaintiff  then 
moved  in  the  action  for  an  order  on  the  Defendant, 
to  deliver  up  possession  of  the  mortgaged  pro- 
perty : — Held  (affirming  the  decision  of  North,  J.)^ 
that  such  an  order  ought  to  be  made,  and  that  the 
Plaintiff  ought  not  to  be  put  to  bring  a  new  action 
for  the  purpose  of  recovering  possession.  Keith 
t;.  Day    -        -        -        -        -    C.  A.  45^ 

2.  Mortgagee  in  Possession — Public-house 

—Account — Trade  Profit.']  Mortgagees  in  posses- 
sion of  a  public-house  let  the  premises  with 
restriction  that  the  tenant  should  take  beer  of 
their  brewing  and  none  other : — Held,^  that  the 
mortgagees  must  account  for  such  additional  rent 
as  might  have  been  got  if  the  premises  had  been 
let  without  restriction  :  but  not  for  profit  made  by 
the  sale  of  beer  to  the  tenant.  White  v.  City  of 
London  Brewery  Company         -        -  559 

3.    Priority — Negligence — Possession  of 

Title  Deeds — Not  ice.]  A  corD  pany  held  land  under 
a  building  agreement  from  the  corporation  of 
London,  under  which  separate  leases  of  the  houses 
were  to  be  granted  as  they  were  built.  In  Aprils 
1883,  the  company  borrowed  money  from  the 
Plaintiffs,  and  covenanted  to  mortgage  the  houses 
to  them  by  demise  when  the  leases  were  granted^ 
and  that  in  the  meantime  the  premises  comprised 
in  the  building  agreement  should  be  a  security 
to  the  Plaintiffs.  The  building  agreement  was 
handed  over  to  the  Plaintifls,  but  no  notice  of 
their  security  was  given  to  the  corporation  of 
London.  In  February,  1886,  leases  of  two  of  the 
houses  were  granted  to  the  company,  and  imme- 
diately afterwards  the  company  deposited  them 
by  way  of  equitable  mortgage  with  B.,  J.  &  Co.^ 
who  had  no  notice  of  the  Plaintiffs'  security : — 
Held,  by  Chitty,  J.,  that  as  the  Plaintiffs  were  not 
by  their  mortgage  deed  entitled  to  intercept  the 
legal  estate,  and  as  with  regard  to  land  priority 
does  not  depend  on  notice,  their  not  giving  notice 
to  the  corporation  was  no  evidence  of  negligence, 
and  that  they  were  not  to  be  postponed  to  B.,  J. 
&  Co. — Held,  by  the  Court  of  Appeal,  that 
although  the  giving  notice  to  the  corporation 
would  probably  have  prevented  the  handing  over 
the  leases  to  the  company,  still,  as  notice  is  not 
requisite  to  complete  a  security  on  real  estate,, 
the  omission  to  give  such  notice  was  not  a  neglect 
of  duty  by  the  Plaintiffs  on  the  ground  of  which 
they  ought  to  be  postponed  to  the  subsequent 
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equitable  incumbrancers. — Per  Fry,  L.J. :  The 
eases  where  a  prior  equitable  mortgagee  has  been 
postponed  on  the  ground  of  negligence  are  cases 
where  he  has  taken  no  steps  although  he  knew 
that  the  mortgagor  had  made  default  in  perform- 
ing his  obligations,  and  his  omission  to  take  such 
steps  has  enabled  the  mortgagor  to  commit  a 
fraud ;  but  no  case  decides  that  he  is  to  be  post- 
poned because  he  has  not  taken  precautions 
against  a  future  default  by  a  mortgagor  who  has 
not  yet,  to  the  knowledge  of  the  mortgagee,  been 
guilty  of  default.  Union  Bank  op  London  v. 
Kent     -        -        -        -        -    C.  A.  238 

4.          Redemption — Agreement  for  Lease  hy 

Mortgagor — Mortgagee's  Refusal  to  adopt  Agree- 
ment— Tenant's  Right  to  redeem.']  Prior  to  the 
Oonveyancing  Act,  1881,  a  mortgagor,  without  the 
•consent  of  his  mortgagee,  contracted  in  writing 
to  grant  T.  a  lease  of  the  mortgaged  premises  for 
a,  term  of  years.  T.  entered  into  possession  under 
the  contract,  and  subsequently,  on  notice  from  the 
mortgagee,  paid  rent  to  him.  The  mortgagee 
having  refused  to  concur  in  the  lease  to  T.  : — 
Held  (affirming  the  judgment  of  Kekewich,  J.), 
Chat  T.  was  entitled  to  redeem  the  mortgage.— 
Keech  v.  Hall  (1  Doug.  21)  and  Pearce  v.  Morris 
{Law  Rep.  5  Ch.  227)  considered  and  explained. 
Takn  v.  Tukner         -        ^        -    C.  A.  456 

5.          Redemption — Covenant  hy  Mortgagors 

to  pay  Principal  and  Interest — Assignment  by 
Mortgagors  of  Equity  of  Redemption — Further 
Charge  hy  Assignee  in  favour  of  Original  Mort- 
gagees— Insolvency  of  Assignee — Action  hy  Mort- 
gagees on  Covenant  hy  original  Mortgagors — 
Right  of  original  Mortgagors  to  Re-conveyance 
on  Payment  of  original  Mortgage  Deht.']  A  mort- 
gagor who  has  absolutely  assigned  his  equity  of 
aedemption  in  the  mortgaged  property,  acquires, 
when  sued  by  the  mortgagee  upon  the  covenant 
to  pay  principal  and  interest  contained  in  the 
mortgage,  a  new  right  to  redeem,  and  is  entitled 
upon  paying  the  mortgage  money  to  a  re-convey- 
ance to  himself,  subject  to  any  equity  of  redemp- 
tion vested  in  any  other  person.  And  he  is  so 
entitled,  even  if  after  the  assignment  of  the 
equity  of  redemption  the  assignee  has  further 
■charged  the  property  either  to  the  original  mort- 
gagee or  to  some  other  person.  In  1870  the 
Defendants  mortgaged  property  to  the  Plaintiffs 
to  secure  £12,000  and  interest,  and  entered  into 
the  usual  covenants  for  payment  of  principal  and 
interest.  In  1872  the  Defendants,  for  value, 
absolutely  assigned  their  equity  of  redemption  to 
A.  B.,  and  he  covenanted  to  indemnify  them 
.against  the  £12,000  and  interest.  In  1875  A.  B. 
further  charged  the  property  to  the  Plaintiff  to 
secure  £8000  and  interest,  covenanting  that  it 
should  not  be  redeemable  except  upon  payment 
of  the  £8000  as  well  as  the  £12,U00.  A.  B.  after- 
wards became  insolvent,  and  the  property  having 
depreciated  in  value,  the  Plaintiffs  brought  an 
action  against  the  Defendants  on  the  covenant 
contained  in  the  mortgage  of  1870,  to  recover  the 
£12,000  and  interest.  In  a  special  case  stated  in 
the  action : — Held,  that  the  Plaintiffs  were  entitled 
to  judgment  for  the  £12,000  and  interest,  but  only 
upon  the  terms  that  they  reconveyed  the  property 
;to  the  Defendants  subject  to  such  equity  of 
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redemption  as  might  be  subsisting  in  any  person 
or  persons  other  than  the  Defendants  themselves. 
KiNNAiRD  V.  Trollope        _        _        _  636 

 Insolvent  estate — Interest  on  debt  -  567 

See  Administration.  H. 

 Negligence  of  solicitor           -  -  178 

See  Limitations,  Statute  of. 

 Valuation  for  purpose  of  advance — Mis- 
representation -  -  -  39 
See  False  Representation. 

NEGLIGENCE— Mortgage— Priority        -  238 

See  Mortgage.  3. 
 Solicitor — Statute  of  Limitations     -  178 

See  Limitations,  Statute  of. 
 Valuation  for  mortgage         -        -  39 

See  False  Representation. 
NOTICE— Meeting  of  directors      -        -  546 

See  Company.  2. 
 New  trustees — Incumbrances  -        -  686 

See  Trustee. 
NOVEL — Copyright — Dramatizing  novel  -  73 

See  Copyright.  1. 

PARALYTIC— Trustee— Trustee  Act       -  187 

See  Trustee  Acts.  2. 
PARTICULARS  —  Trade-mark  —  Discovery  693 

See  Trade-mark.  1. 
PARTITION  SJJIT— Application  for  Sale  hy  Owner 
of  less  than  half  of  Property — Discretion  of  Court — 
Partition  Act,  1868  (31  &  32  Vict.  c.  40),  s.  5.] 
Upon  an  application  for  a  sale  of  property  held  by 
tenants  in  common,  made  by  the  owner  of  less 
than  a  moiety  under  sect.  5  of  the  Partition  Act, 
1868,  the  Court  has  a  discretion,  and  is  not  bound 
to  alter  a  sale,  even  if  none  of  the  other  persons 
interested  will  undertake  to  purchase  the  Ap- 
plicant's share.  The  onus  is  on  the  Applicant 
under  sect.  5  to  shew  some  good  reason  for  order- 
ing a  sale  of  the  property.  Richardson  v.  Feary 

[45 

PARTNERSHIP  —  Dissolution  —  Receiver  and 
Manager — Sale.']    Where  articles  of  partnership 
expressly  provide  for  a  division  of  assets  on  dis- 
solution the  Court  has,  nevertheless,  jurisdiction 
to  direct  a  sale  as  a  going  concern,  and  will  do  so 
when  that  is  the  most  beneficial  mode  of  realiza- 
tion.— After  dissolution  of  a  partnership  by  notice 
pursuant  to  the  articles  the  Court  will,  until  a 
sale  of  the  business  as  a  going  concern,  appoint  a 
receiver  and  manager  for  the  purpose,  in  the 
meantime,  .of  preserving  the  assets  by  carrying 
into  efiect  existing  contracts  and  entering  into 
such  new  contracts  as  are  necessary  for  carrying 
on  the  business  in  the  ordinary  way,  but  so  as  not 
to  impose,  by  specjilative  dealing  or  otherwise, 
onerous  liabilities  on  the  partners.    Taylor  v. 
Neate  ------  538 

PATENT  — Provisional  Specification  —  Complete 
Specification — "  Distinct  statement  of  the  invention 
claimed'' — Patents,  Designs,  and  Trade  Marhs 
Act,  1883,  s.  5,  suh-ss.  3,  4,  5.]  The  enactment  in 
sect.  5,  sub-sect.  5,  of  the  Patents,  Designs,  and 
Trade  Marks  Act,  1883,  that  a  complete  specifica- 
tion must  end  with  a  distinct  statement  of  the 


Ch.  D.  Vol.  XXXIX.] 


INDEX. 


70^ 


TATEin:— continued. 

invention  claimed,  is  directory  only,  and  when 
letters  patent  have  been  granted,  they  will  not  be 
invalid  because  it  has  not  been  complied  with. — 
A  patent  is  not  rendered  invalid  by  the  fact  that 
tlie  complete  specification  describes  something 
different  from  anything  specifically  referred  to  in 
the  provisional  specification,  provided,  that  what 
is  so  described  comes  within  the  nature  of  the 
invention  described  in  general  terms  in  the  pro- 
visional specification. — Decision  of  Kekewicb,  J.,  j 
affirmed.  Siddell  v.  Vickers  -  -  C.  A.  92  | 
PAYMENT  INTO  COURT— Lands  Clauses  Act—  j 

Costs-        -        -        -        -  556 

See  Lands  Clauses  Act. 
PEEPETUITY— Will— Construction        155, 289 

See  Will.   3,  7. 
PETITION — Service  out  of  jurisdiction     -  424 

See  Practice.  6. 
PLEDQE — Chattels  stored  in  room — Delivery  of 

key    -        -        -        -        -  669 

See  Bill  of  Sale. 
POLICY  OF  INSURANCE— Payment  of  premium 

by  stranger  -        -        -        -  168 

See  Insurance — Life. 
PORTION— Will— Construction     -        -  426 

See  Will.  4. 
POSSESSION— Order  for- Foreclosure      -  452 

See  Mortgage.  1. 
POWER — Jointuring — Corrupt  Bargain  inducing 
Appointment — Fraud  on  Poioer — Escrow.']  Under 
a  power  of  appointing  a  jointure  rent-charge  not 
exceeding  £200,  the  donee  of  the  power  appointed 
£200  a  year  to  the  jointress  under  a  corrupt 
bargain  with  her  to  provide  thereout  for  a 
stranger : — Held,  that  the  appointment  was  a 
fraud  on  the  power  and  void  not  merely  pro  tanto 
but  altogether,  although  the  jointress  took  some 
benefit  under  the  appointment,  it  clearly  appear- 
ing tliat  the  donee  had  no  intention  whatever  of 
benefiting  her  and  used  the  power  merely  as 
machinery  to  benefit  the  stranger. — If,  however, 
it  had  appeared  that  the  donee  did  intend  to  bene- 
fit the  jointress  to  some  extent  the  appointment 
might  have  been  upheld  pro  tanto, — The  doctrine 
laid  down  by  Lord  St.  Leonards  in  his  book  on 
Powers  (8th  ed.,  pp.  610-612),  and  adopted  in 
Bowley  v.  Rowley  (Kay,  242,  259,  260),  that  there 
is  a  distinction  between  a  power  of  jointuring  and 
a  power  to  appoint  to  children,  discussed. 
Whelan  v.  Palmer  -  -  -  -  648 
 Of  investment    -        -        -        -  660 

See  Settlement. 
PRACTICE — Attachment — Rules  of  Supreme  Court, 
1883,  Order  XLiv.,  r.  2.]  An  application  in  the 
Chancery  Division  for  leave  to  issue  a  writ  of 
attachment  is  not  properly  made  by  summons  in 
Chambers,  but  should  be  made  in  open  Court  by 
motion.    Davis  v.  Galmoye  -        -    C.  A.  322 

2.    Costs  as  heticeen  Solicitor  and  Client — 

Jurisdiction — Action  against  Trustees  of  a  Charity 
Fund — Unjustifiable  Litigation.']  The  Court  of 
Chancery  formerly  had,  and  the  High  Court  of 
Justice  now  has  in  matters  of  equitable  jurisdiction, 
a  general  discretionary  power  to  give  costs  as 
between  solicitor  and  client. — Whether  the  High 
Court  has  the  same  power  in  matters  of  common 
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law  jurisdiction,  qusere. — Cochhurn  v.  Edwards 
(18  Ch.  D.  449)  questioned. — Mordue  v.  Palmer 
(Law  Kep.  6  Ch.  22)  approved. — An  action  was- 
brought  by  the  vicar  and  churchwardens  of  a 
parish  to  recover  from  the  Defendants  a  fund  of 
small  amount  which  had  been  handed  over  to 
them  upon  trust  for  a  charitable  purpose  con- 
nected with  the  parish,  but,  as  the  Plaintiff's 
alleged,  upon  a  condition  which  had  become  in- 
capable of  fulfilment.  The  Plaintiffs  failed  to 
make  out  their  case.  The  Court,  in  dismissing 
the  action,  bein^  of  opinion  that  it  had  been 
brought  wholly  without  justification,  ordered  the 
Plaintiffs  to  pay  the  costs  of  the  Defendants  aa 
between  solicitor  and  client;  and  the  Court  of 
Appeal  refused  to  interfere  with  the  judgment. 
Andrews  v.  Barnes    -        -        -    C.  A.  133. 

3.    Court  Fees  — Order  as  to  Supreme 

Court  Fees,  1884,  Schedule  (Item  72).]  The  Court 
fees  on  a  trustee's  periodical  accounts  are  taken  on 
a  percentage  on  the  amounts  found  from  time  to 
time  to  have  been  received,  not  on  the  amounts 
found  due. — Where  an  account  is  lodged  and  no^ 
further  step  is  taken  no  Court  fee  is  payable. 
Where  an  account  is  lodged  and  partly  proceeded 
with  but  not  certified,  the  Court  fee  is  to  be  pro- 
portionate to  the  work  done.  In  re  Crawshay. 
Dennis  v.  Crawshay  -        -        -        -  562 

4.    Interrogatories  —  Rides  of  Supreme 

Court,  1883,  Order  xxxi.  r.  1.]  The  Plaintiff,  as 
executrix  of  A.  M.,  sued  the  executor  of  H.  M,, 
alleging  that  H.  M.  liad  received  £6000  in  trust 
for  A.  M.,  had  invested  it  in  securities  producing 
at  least  £5  per  cent,  per  annum,  and  applied  the 
interest  to  his  own  purposes.  The  Plaintiff" 
claimed  payment  of  the  £6000  with  interest  at 
£5  per  cent.  The  Defendant  professed  ignorance 
as  to  the  matters  alleged,  and  set  up  several  alter- 
native defences :  that  H.  M.  had  not  received  the 
£6000  ;  that  if  he  had,  he  paid  it  to  A.  M. ;  thai 
if  he  received  it  A.  M.  agreed  that  he  should 
retain  it  for  bis  own  use  as  a  gift  from  her ;  that 
if  he  received  it,  it  was  agreed  between  him  and 
A.  M.  that  he  should  retain  it  in  satisfaction  of  a 
claim  which  he  had  against  her;  that  A.  M.  was 
at  her  death  indebted  to  H.  M.  in  an  amount 
exceeding  the  £6000.  The  Plaintiff  delivered 
interrogatories  for  the  examination  of  the  Defen- 
dant. By  interrogatory  18  he  asked  particulars 
as  to  the  way  in  which  the  £6000  had  been  in- 
vested by  H.  M.,  and  what  was  the  rate  of  interest 
on  the  investments,  and  how  the  income  had  been 
disposed  of.  By  interrogatory  23  he  asked  whether 
the  Defendant  was  not  the  brother  of  H.  M.,  and 
whether  during  the  period  of  the  transactions  re- 
ferred to  in  the  statement  of  claim  the  Defendant 
had  not  been  the  solicitor  and  agent  of  H.  M., 
and  lived  with  him,  and  acted  as  his  confidential 
agent  with  respect  to  his  property,  and  become 
acquainted  with  all  his  affairs.  The  Pefendant, 
in  answer  to  interrogatory  18,  stated  tliat  H.  M. 
had  invested  the  £6000,  and  applied  the  income 
to  his  own  purposes,  and  declined  to  answer  further, 
and  he  declined  to  answer  interrogatory  23  at  all. 
North,  J.,  ordered  him  to  put  in  a  further  answer 
to  both  interrogatories  : — Held,  on  appeal,  that  as 
the  Plaintiff  was  not  seeking  to  follow  the  invest- 
ments of  the  £6000,  the  Defendant  was  not  bound. 
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to  give  the  particulars  of  such  investments ;  but 
that  as  the  Defendant  did  not  admit  the  receipt 
of  £5  per  cent,  interest,  he  was  bound  to  answer 
as  to  the  amount  of  interest  that  had  been  received, 
as  it  would  enable  the  Court  at  the  hearing  to 
make  an  immediate  decree  for  payment  of  prin- 
cipal and  interest  if  the  Plaintitf  established  the 
trust— Par/cer  v.  Wells  (18  Ch.  D.  477)  distin- 
guished.—But  held,  by  Fry  and  Lopes,  L  JJ. 
.(dissentiente  Cotton,  L>J.),  that  the  Defendant 
was  not  bound  to  answer  interrogatory  23,  for  that 
an  interrogatory  asking  in  subslance  whether  the 
Defendant  had  not  been  in  such  a  position  that 
he  must  know  whether  the  allegations  in  the 
statement  of  claim  were  true  or  false,  did  not 
relate  to  any  matter  in  question  in  the  cause 
within  the  meaning  of  Order  xxxi.,  r.  1.  In  re 
Morgan.    Owen  v.  Morgan  -        -    C.  A.  316 

5.   Service  on  Defendant  out  of  the  Juris- 
diction—Vacation Judge— Ex  -parte  Order— Rules 
of  Supreme  Court,  1883,  Order  Xll.,  r.  30;  Order 
LXiiL,  r.  12;  Order  Lxx.,  r.  2.]  Order  lxiil, 
r.  12,  which  provides  that  no  order  made  by  a 
Tacation  Judge  shall  be  reversed  or  varied  except 
by  a  Divisional  Court  or  the  Court  of  Appeal  or 
the  Judge  who  made  the  order,  does  not  apply  to 
an  ex  parte  (frder,  and  after  the  close  of  the  Vaca- 
tion an  application  to  discharge  it  must  be  made 
to  the  Judge  to  whose  Court  the  cause  is  attached, 
and  not  to  the  Court  of  Appeal  in  the  first  in- 
stance.— An  order  was  made  for  substituted  service 
in  England,  of  a  writ  and  notice  of  motion  for  in- 
lunction,  on  a  person  resident  abroad.  He  did 
not  enter  an  appearance,  but  appeared  by  counsel 
on  the  motion  for  the  injunction,  filed  affidavits, 
and  argued  the  case  on  the  merits. — Held,  that 
the  proper  course  for  the  Defendant  to  have  taken 
was  to  have  applied  at  once  to  the  Judge  to  whose 
Court  the  cause  was  attached  to  discharge  the 
order  for  service,  and  that  not  having  done  so,  but 
filed  affidavits,  appeared  by  counsel,  and  argued 
the  case  on  the  merits,  he  could  not  now  complain 
of  the  order  for  service.    Boyle  v.  Sackep. 

[C.  A.  249 

6.    Service  out  of  Jurisdiction — Petition 

under  Trustee  Belief  Act  for  Payment  of  Money 
■out  of  Court  —  Bules  of  Supreme  Court,  1883, 
Order  XL,  r.  1.]  Seld,  by  North,  J.,  that  the 
•Court  has  no  jurisdiction  to  allow  service  out  of 
the  jurisdiction  of  a  petition  under  the  Trustee 
Belief  Act  for  payment  of  money  out  of  Court.— 
In  re  Gordon's  Settlement  Trusts  (W.  N.  1887, 
p.  192)  not  followed.— It  appearing  that  the  order 
sought  by  the  petition  was  only  for  carrying  into 
full  effect  an  order  which  had  recently  been  ob- 
tained by  the  Kespondents,  the  Court  of  Appeal, 
without  deciding  that  leave  was  necessary,  gave 
leave  to  serve  the  petition  on  the  solicitors  who 
had  presented  the  former  petition,  and  who  were 
willing:  to  accept  service.    In  re  Jellard 

^  [C.  A.  424 

7.    Striking  out  Statement  of  Claim — 

Frivolous  and  oppressive  Action — Statute  of  Limi- 
tations (3  (fe  4  Will.  4,  c.  27),  s.  'iQ)— Concealed 
Fraud:]  The  Plaintiff  sued  in  the  Chancery  Divi- 
sion to  recover  estates  as  heir-at-law  of  J.  L., 
who  died  intestate,  seised  in  fee  and  in  possession 
thereof,  in  1816.    The  Plaintiff  alleged  that  on 
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J.  L.'s  death  J.  T.  wrongfully  took  possession ; 
that  the  solicitors  of  J.  L.  knew  the  address  of 
the  heir-at-law,  who  resided  in  America,  and  were 
about  to  communicate  witli  him,  but  that  J.  T. 
persuaded  them  not  to  do  so,  and  to  deliver  to 
him  the  deeds  and  evidence  shewing  J.  L.'s  title, 
including  a  deed  of  compromise  by  virtue  of  which 
he  had  obtained  possession  ;  that  by  reason  of  the 
premises  tiie  heir  and  the  persons  claiming  under 
him  had  remained  ignorant  of  their  title  till  1886, 
and  til  at  the  fraud  could  not  with  reasonable  dili- 
gence have  been  discovered  sooner. — The  Plaintift' 
had  previously  commenced  an  action  in  the  Queen's 
Bench  Division  to  recover  the  same  estates,  the 
statement  of  claim  in  which  merely  alleged  his 
title  as  heir-at-law,  but  contained  no  allegations 
of  fraud  to  take  the  case  out  of  the  Statute  of 
Limitations.  The  Defendants  applied  to  strike 
it  out,  as  shewing  no  cause  of  action.  The  Plain- 
tiff then,  after  the  regular  time  for  amendment, 
applied  for  leave  to  amend,  and  exhibited  a 
proposed  amended  statement  of  claim  containing 
allegations  of  concealed  fraud.  The  Queen's 
Bench  Division  refused  leave  to  amend,  and 
struck  out  the  statement  of  claim  and  dismissed 
the  action,  on  the  ground  that  no  cause  of  action 
was  shewn.  The  Plaintiff  then  commenced  this 
action,  in  the  Chancery  Division,  the  allegations 
of  fraud  in  the  statement  of  claim  being  nearly 
the  same  as  those  in  the  proposed  amendments  in 
the  Queen's  Bench  Division,  but  meeting  some  of 
the  points  in  which  those  amendments  had  been 
observed  upon  by  the  Judges  as  defective.  The 
Defendants  moved  that  the  statement  of  claim 
might  be  struck  out  and  the  action  dismissed  : — 
Held  by  Stirling,  J.,  that  the  inducing  the  soli- 
citors to  deliver  the  deeds  to  J.  T.  was  a  concealed 
fraud,  which  would  prevent  the  operation  of  the 
statute,  and  that,  the  Court  not  being  satisfied  on 
the  evidence  that  the  allegations  of  fraud  were 
fictitious,  the  action  must  be  allowed  to  proceed : 
— Held  by  the  Court  of  Appeal  that,  indepen- 
dently of  the  General  Orders,  the  Court  has 
jurisdiction  to  stay  vexatious  actions;  that  the 
conclusion  to  be  drawn  from  the  whole  of  the 
materials  before  the  Court  was  that  the  allega- 
tions of  fraud  were  made  without  any  reasonable 
ground,  and  that  the  statement  of  claim,  assuming 
its  allegations  if  true  to  shew  a  cause  of  action, 
ought  to  be  struck  out  and  the  action  dismissed 
as  an  abuse  of  the  process  of  the  Court.  Law-^ 
RANGE  V.  Lord  Norreys       -        -    C.  A.  213 

8.   Writ  of  Assistance — Bules  of  Supreme 

Court,  1883,  Orders  xlvil,  xlviii.I  Although 
for  the  purpose  gf  recovering  land  the  old  writ  of 
assistance  has  been  superseded  by  the  writ  of 
possession  (Order  xlvii.)  the  writ  may  still  be 
issued  for  the  purpose  of  recovering  possession  of 
and  preserving  chattels  which  have  been  ordered 
to  be  delivered  to  a  receiver.    Wyman  v.  Knight 

[165 

 Bombay  Civil  Fund— Mode  of  trial  -  300 

See  Bombay  Civil  Fund. 

 Mortgage — Foreclosure         -        -  452 

See  Mortgage.  1. 

 Particulars — Trade-mark       -        -  693 

See  Trade-mark.  1. 
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PRECATORY  TRUST  -        -        -  253 

See  Will.  8. 
PREFERENCE  SHARES— Eeduction  of   -  582 

See  Company.  3. 
PREFERENTIAL  DUES— Kail  way— Docks  624 

See  Railway  Company. 

PRINCIPAL  AND  AGENT— 3fas«er  and  Servant  j 
— Managing  Director — Profit  made  hy  Agent — 
Commission — Dismissal  of  Servant  for  Breach  of  I 
Duty  —  Salary  for  current  Period.^  The  pro-  | 
moter  of  the  Plaintiff  company  agreed  with  tlie  ' 
Defendant  that  he  should  be  employed  as  manag- 
ing director  of  the  intended  company  for  five 
years  at  a  yearly  salary.  By  the  articles  of  asso-  j 
elation  it  was  provided  that  the  Defendant  should  i 
be  managing  director  for  five  years  at  the  yearly 
salary  mentioned  in  the  agreement,  payable  quar-  ' 
terly.  Afterwards  the  company  by  a  written  in-  ! 
strument  adopted  the  agreement  between  the  [ 
promoter  and  the  Defendant. — The  Defendant,  on 
behalf  of  the  compan}%  contracted  for  the  con- 
struction of  certain  fishing-smacks,  and,  unknown 
to  the  company,  took  a  commission  from  the  ship- 
builders on  the  contract.  Several  months  after- 
wards the  Plaintiff  company  at  an  extraordinary 
meeting  passed  a  resolution  dismissing  the  Defen- 
dant from  his  office  on  the  ground  of  other  alleged 
acts  of  misconduct,  which  they  were  not  able  to  i 
substantiate  in  the  action :  being  at  that  time 
ignorant  of  his  receipt  of  the  commission  from  the 
shipbuilders. — The  Defendant  was  a  shareholder 
iu  an  ice  company  and  a  fish-carrying  company, 
which  paid,  in  addition  to  the  ordinary  dividends, 
bonuses  to  shareholders  who  were  owners  of  fish- 
ing-smacks and  who  employed  the  companies  in 
supplying  ice  and  carrying  for  them.  The  De- 
fendant employed  these  companies  iu  respect  of 
the  Plaintiffs'  smacks,  and  received  bonuses  as  if 
the  smacks  were  his  own. — The  PI aintift" company 
brought  an  action  against  the  Defendant  for  an 
account  of  commissions  and  bonuses  received  by 
him,  and  for  damages  for  alleged  breaches  of  duty  : 
and  the  Defendant  counter-claimed  for  wrongful 
dismissal  and  for  the  salary  for  the  quarter  which 
had  expired  before  his  dismissal : — Held  (reversing 
the  decision  of  Kekewich,  J.),  that  the  receipt  of  a 
commission  from  the  shipbuilding  company  was 
good  ground  for  dismissal,  although  it  was  not 
discovered  till  after  the  dismissal  bad  taken 
place ;  and  although  it  happened  several  months 
previously,  and  might  have  been  an  isolated  act : 
— That  the  Defendant  must  account  to  the  Plain- 
tiffs for  the  bonuses  received  from  the  ice  and 
carrying  companies,  as  they  had  been  paid  in 
respect  of  the  Plaintiffs'  smacks ;  although  the 
Plaintiffs  could  not  themselves  have  received  the 
bonuses,  not  being  shareholders  of  the  companies : 
— That  the  contract  between  the  Plaintiffs  and  the 
Defendant  was  contained  iu  the  agreement  be- 
tween the  promoter  and  the  Defendant  as  adopted 
by  the  company,  and  was  not  modified  by  the 
articles  of  association ;  that  the  salary  was  conse- 
quently payable  yearly  and  not  quarterly  ;  and 
therefore  that  the  Defendant  having  been  dis- 
missed for  misconduct  was  not  entitled  to  any  part 
of  the  unpaid  salary  for  the  current  year  of  his 
service. — If  the  Plaintiff  company  had  not  form- 
ally adopted  the  agreement  by  a  separate  instru- 
ment, quxre,  whether  the  articles  might  not  have 


PRINCIPAL  AND  KQiYST— continued. 
been  taken  as  evidence  that  the  parties  had  agreed 
to  a  modification  of  the  agreement  by  making  the 
payment  of  the  salary  quarterly.    Boston  Deep 
Sea  Fishing  and  Ice  Company  v.  Ansel 

[C.  A.  339 

PRINCIPAL  AND  SURETY— Croiu?i  Debts— Ad- 
ministration— Priority.']  A  surety  to  the  Crown, 
who  has  paid  the  debt  of  his  deceased  principal, 
is  entitled  to  the  Crown's  priority  in  the  adminis- 
tration of  his  principal's  estate.  In  re  Lord 
Churchill.  Manisty  v.  Churchill  -  174 
PRIORITY— Debts  of  Crown— Payment  by  surety 

See  Principal  and  Surety  [174 
  Mortgage — Negligence         -        -  238 

See  Mortgage.  3. 
 Wife's  legacy— Eetainer  by  executor  471 

See  Husband  and  Wife.  2. 
PROFITS— Net  profits— Preference  shares  1 

See  Company.  7. 
PUBLIC-HOUSE  —  Mortgagee  in   possession  — 

Profits        -        -        -        -  456 

See  Mortgage.  4, 
PUBLICATION— Design      -        -*        -  678 

See  Copyright.  2. 


QUALIFICATION— Director  -        -  324 

See  Company.  1. 

RAILWAY  COMPANY— i2ai7trai/  and  Canal 
TraJJiG  Act,  1854(17  &  18  Vict.  c.  31),  s.  2— Re- 
gulation of  Railways  Act,  1873  (36  &  37  Vict, 
c.  48) — *'  Facilities  "  for  receiving,  forivarding, 
and  delivering  of  Traffic — Preferential  Dock  Dues 
— Railway  Commissioners  —  Jurisdiction — Prohi- 
hition.']  The  provisions  of  the  Eailway  and  Canal 
Traffic  Act,  1854,  sect.  2,  that  railway  (and  canal) 
companies  shall  provide  all  reasonable  facilities 
for  receiving,  forwarding,  and  delivering  traffic, 
and  that  "  no  such  company  shall  make  or  give 
any  undue  or  unreasonable  preference  or  advan- 
tage to  or  in  favour  of  any  particular  person  or 
company,  orany  particular  description  of  traffic,  to 
any  undue  or  unreasonable  prejudice  or  disadvan- 
tage in  any  respect  whatsoever  " — are  limited  to 
the  conveyance  and  transport  of  traffic  on  a  rail- 
way (or  canal),  and  do  not  give  jurisdiction  to  the 
Railway  Commissioners,  on  complaint  under  the 
Regulation  of  Railways  Act,  1873  (36  &  37  Vict, 
c.  48),  s.  6,  to  restrain  a  company  owning  two 
separate  docks  twenty  miles  apart,  and  a  line  of 
railway  connected  with  one  of  such  docks  (and 
thereby  constituted  a  railway  company  within  the 
Railway  Companies  Amendment  Act,  1867),  from 
charging  preferential  dock  dues  to  the  prejudice 
of  one  shipowner  using  the  docks,  not  connected 
with  the  line  of  railway,  in  favour  of  other  ship- 
owners.— West  v.  London  and  North  Westei-n 
Railivay  Company  (Law  Rep.  5  C.  P.  622)  dis- 
cussed and  explained.  East  and  West  India 
Dock  Company  v.  Shaw,  Sayill,  and  Albion 
Company       _____  524 

RATES — Winding-up  of  company — Distress  306 
See  Company.  8. 

RECEIVER— Partnership— Dissolution    -  538 
See  Partnership. 
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RECTOEY  ■ —  Trust  for  parishioners  —  London 
Parochial  Charities  Act  -  -  492 
See  Chakity.  1. 

REDEMPTION — Assignment  of  equity  of  redemp- 
tion -  -  -  -  -  636 
See  Mortgage.  5. 

 Eight  of  tenant  to  redeem      -        -  456 

See  Mortgage.  4. 
REDUCTION  OF  CAPITAL  -        -        -  582 

See  Company.  3. 
REGISTRATION — Contract  for  paid-up  shares 


See  Company.  5. 
Members  of  company 
See  Company.  4. 
Trade-mark 

See  Trade-mark. 


[190 
61 

29 


2. 


REMOTENESS— Will— Construction      155,  289 

See  Will.  3,  7. 
RESTRAINT  OF  TRKH'E— Agreement.']  Agree- 
ment by  B. — on  entering  for  a  term  of  three  years 
the  service  of  A.,  a  tailor — not  to  enter  the  service 
or  employ  of  any  other  person  or  enter  into  any 
engagement  or  be  concerned  or  interested  in 
carrying  on  either  on  his  own  account  or  other- 
wise*, "any  business  whatsoever  within  the  dis- 
tance of  one  mile  from  during  the  continuance 

of  the  said*  term  or  afterwards  during  the  further 
period  of  two -years,"  without  A.'s  consent  in 
writing. — On  motion  by  A.  to  restrain  B.  from 
setting  up  as  a  tailor  within  the  prescribed  limit 
in  breach  of  the  agreement: — Held,  that  the 
agreement  was  void,  and  that  effect  could  not  be 
given  it  by  rejecting  the  general  restraint,  and 
limiting  the  agreement  for  the  purposes  of  the 
action  to  carrying  on  the  business  of  a  tailor 
thereby  sought  to  be  restrained.  Baker  v.  Hedge- 
cock        _        _        -  -        -  520 

RETAINER— Eight  of  — Wife's  legacy— Hus- 
band's debt  -  -  -  -  471 
See  Husband  and  Wife.  2. 

RULES  OF  CROWN  OFFICE,  1886,  r.  81 

See  Company.  4. 
RULES  OF  SUPREME  COURT,  1883,  Order  XI. 


61 


r.  1  - 

-  424 

See  Practice. 

6. 

 Order  XII.,  r.  30 

-  249 

See  Practice. 

5. 

 Order  XVIII.,  r.  2 

-  452 

See  Mortgage. 

1. 

 Order  XXV.,r.  4 

-  213 

See  Practice. 

7. 

 Order  XXXI.,  r.  1 

-  316 

See  Practice. 

4. 

 Order  XXXVII. 

-  165 

See  Practice. 

8. 

 Order  XLIV.,  r.  2 

-  322 

See  Practice. 

1. 

 Order  XLVIIL  - 

-  165 

See  Practice. 

8. 

 Order  XLIX.,  r.  4 

-  61 

See  Company. 

4. 

 Order  LV. 

-  471 

See  Husband  and  Wife.  2. 

 Order  LXIII.,  r.  12 

-  249 

See  Practice. 

5. 

RULES  OF  SUPREME  COURT,  1%^Z— continued. 
 Order  LXX.,  r.  2         -        -        -  249 

See  Practice.  5. 

RULES  OF  SUPREME  COURT— COURT  FEES, 
1884,  Schedule  (Item  72)  -        -  652 

See  Practice.  3. 

SALE— Partition  suit  -        _        _  45 

See  Partition  Suit 
 Settled  Land  Act        -        -        -  84 

See  Settled  Land  Act. 

SALVAGE — Policy  of  insurance  —  Payment  of 
premiums  by  stranger  -  -  168 
See  Insurance — Life. 

SATISFACTION— Deed  and  will  -  -  142 
See  Will.  9. 

SECURED  CREDITOR— Administration  action — 
Interest  on  mortgage  -  -  567 
See  Administration.  3. 

SEPARATE  ESTATE  —  Married  Women's  Pro- 
perty Act  -  -  482,  622,  626 
See  Husband  and  Wife.    1,  3,  4. 

SERVANT— Dismissal  for  breach  of  duty  -  339 
See  Principal  and  Agent. 

SERVICE— Out  of  jurisdiction  -  249,424 
See  Practice.    5,  6. 

SETTLED  LAND  ACT  (45  46  Vict.  c.  38),  ss.  58, 
suhs.  1  (ix.),  59,  60,  63 — Direction  for  Postponed! 
Sale  —  Contingent  Interest  — Tenant  for  Life  — 
Persons  entitled  concurrently — Trust  for  Accumu- 
lation.'] Devise  in  1874  of  real  estates  to  trustees 
upon  trust  for  sale,  but  with  a  direction  that  tes- 
tator's M.  estate  should  not  be  sold  until  the  ex- 
piration of  twenty-one  days  from  the  date  of  his 
will ;  for  the  purpose  of  transmission  the  real 
estate  to  be  impressed  with  the  quality  of  per^ 
sonalty  from  the  time  of  his  death ;  the  rents  of 
the  real  estates  previous  to  conversion  to  be 
applied  in  the  same  manner  as  the  income  of  the 
proceeds  of  sale ;  after  payment  of  debts  and 
legacies  the  surplus  proceeds  of  sale  to  be  invested 
and  (in  the  events  that  happened)  the  capital  to- 
be  held  in  trust  for  all  the  testator's  children  who- 
being  sons  should  attain  twenty-five,  and  being 
daughters  should  attain  twenty-five  or  marry 
under  that  age,  and  if  more  than  one  in  equal 
shares.  The  trustees  were  empowered  to  apply 
the  whole,  or  such  part  as  might  be  required,  of 
the  annual  income  of  the  share  to  which  any 
child  might  be  entitled  in  expectancy  for  his  or 
her  maintenance  or  education,  with  a  direction  to 
accumulate  the  unapplied  surplus  of  the  income 
in  augmentation  of  the  share  whence  such  in- 
come should  have  proceeded,  and  eventually  to- 
devolve  in  the  same  manner.  Death  of  testator 
in  February,  1888,  leaving  six  children,  two  sons^ 
who  had  attained  twenty-one,  but  were  under 
twenty-five ;  and  three  sons  and  one  daughter,, 
who  were  infants  : — Held,  that  the  children  could 
not  exercise  the  powers  of  tenants  for  life  over 
the  M.  estate,  and  that  that  estate  could  not  be 
sold  either  under  sects.  63,  58,  or  59. —  Per 
North,  J. :  There  was  no  trust  or  direction  for 
sale  within  sect.  63. — Costs  allowed  out  of  the- 
settled  property.  In  re  HOrne's  Settled  Estate 

[C.  A.  84 
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SETTLEMENT— 2V«s^  to  invest  on  "  Real  Secu- 
rities "  —  Contributory  Mortgage  of  Freeliolds — 
Breach  of  Trust.^  In  the  absence  of  an  express 
power,  it  is  a  breach  of  trust  for  trustees,  baviuo: 
an  ordinary  power  to  invest  on  "  real  securities," 
to  invest  on  a  contributory  mortgage  of  freeholds 
Webb  v.  Jonas 


STATTJTES— continued. 
30  &  31  Vict.  c.  131,  s.  11 — Companies 


582 


Trustees — Liability 

See  Trustee. 
"Wife's  equity  to 

See  Husband  and  Wife. 


>  660 

-  686 

-  471 


SHAKES — Issue  at  a  discount        -        -  190 

See  Company.  5. 
 Paid-up — Agreement  to  register  contract 


See  Company.  5. 

 Paid-up — Payment  in  cash 

See  Company.  6. 

 Preference — Power  to  issue  - 

See  Company.  7. 
 Preference — Keduction  of 

See  Company.  3. 

SHAREHOLDERS— List  of— Registration 
See  Company.  4. 

SOLICITOR— Negligence— Statute  of  Limitations 
See  Limitations,  Statute  of.  [178 


[190 
259 


582 


61 


SPECIFICATION— Provisional  and  complete 
See  Patent. 

SPIRE — Erection  of— Parish  church 
^ee  Charity.  2. 

STATUTES : 

21  Jac.  1,  c.  16 — Limitations 

See  Limitations,  Statute  of. 


92 
54 

178 
508 


29  Car.  2,  c.  3,  ss.  4,  17— Frauds 
See  Frauds,  Statute  of. 

3  &  4  Will.  4,  c.  27,  s.  26— Limitations  -  213 

See  Practice.  7. 
5  &  6  Will.  4,  c.  50,  s.  67— Highways     -  272 

See  Highway. 
5  &  6  Vict.  c.  45,  ss.  2,  3 — Copyright     -  73 

See  Copyright.  1. 
8  &  9  Vict.  c.  18,  s.  80 — Lands  Clauses  Consoli- 
dation        -        -        -        -  556 

See  Lands  Clauses  Act. 
10  &  11  Vict.  c.  Q6— Trustee  Relief       -  303 

See  Trustee  Relief  Act. 
13  &  14  Vict.  c.  60,  ss.  2,  ^2— Trustee    -  187 

See  Trustee  Acts.  2. 
 ss.  3,  5  -        -        -        -  189 

See  Trustee  Acts.  1. 
17  &  18  Vict.  c.  31,  s.  2 — Railway^  and  Canal 

Traffic         -        -        -        -  524 

See  Railway  Company. 


25  &  26  Vict.  c.  89,  ss 

.  26, 

27,  44 — Companies 

See  Company. 

4. 

[61 

 g.  95  - 

-  306 

See  Company. 

8. 

 s.  145  - 

-  415 

See  Company. 

0. 

 s.  164  - 

-  259 

See  Company. 

6. 

 s.  199  - 

-  324 

See  Company. 

1. 

Vol,  XXXIX.— Ch. 

D. 

3 

See  Company. 

 s.  25      -        -        -       190,  269 

See  Company.    5,  6. 
31  &  32  Vict.  c.  40,  s.  5— Partition       -  45 

See  Partition  Suit. 
36  &  37  Vict.  c.  48 — Regulation  of  Railways 

See  Railway  Company.  [524 
38  &  39  Vict.  c.  77,  s.  10— Judicature  Act  567 

See  Administration.  3. 
40  &  41  Vict.  c.  26— Companies  -        -  582 

See  Company.  3. 
45  &  46  Vict.  c.  38,  ss.  58,  sub-ss.  1  (ix.),  59,  60, 
6S— Settled  Land  -        -        -  84 
See  Settled  Land  Act. 
45  &  46  Vict.  c.  45,  s.  5 — Bombay  Civil  Fund 
See  Bombay  Civil  Fund.  [300 

45  &  46  Vict.  c.  75,  s.  1,  sub-s.  1 — Married 

Women's  Property  -        -        -  626 

See  Husband  and  Wife.  3. 
 s.  1,  sub-s.  4    -        -        -  482 

See  Husband  and  Wife.  1. 
   ss.  1,  2,  19       -        -        -  622 

See  Husband  and  Wife.  4. 
 ss.  1,  5  -        -        -         -  148 

See  Will.  6. 

46  &  47  Vict.  c.  36,  ss.  5,  10— City  of  London 

Parochial  Charities         -        -  492 

See  Charity.  1. 
46  &  47  Vict.  c.  57,  s.  5,  sub-s.  3,  4, 5— Patents, 

Designs,  and  Trade-marUs  -  92 

See  Patent. 
 ss.  47,  51         -        -        -  678 

See  Copyright.  2. 
 s.  64,  sub-s.  1  (c)       -        -  29 

See  Trade-mark.  2. 
47  &  48  Vict.  c.  41,  s.  2— Building  Societies  372 

See  Building  Society. 
STRIKING  OUT  PLEADINGS        -        -  213 

See  Practice.  7. 
SUBSTITUTED  SERVICE— Vacation  judge  249 

See  Practice.  5. 
SUBSTITUTIONAL  GIFT     -        -        -  614 

See  Will.  2. 
SURPLUS  ASSETS— Winding-up  of  company  1 

See  Company.  7. 

TENANT  FOR  LIFE— Annuity  charged  on  land 
See  Administration.    1.  [543 

 Enjoyment  in  specie — Unauthorized  securi- 
ties -----  60 
See  Administration.  2. 

 Sale— Settled  Land  Act        -        -  84 

See  Settled  Land  Act. 

TENANT  FOR  YEARS— Right  to  redeem  mort- 
gage -----  456 
See  Mortgage.  4. 

TESTAMENTARY  APPOINTMENT  —  Married 
woman — Separate  estate  -  -  482 
See  Husband  and  Wife.  1. 

THREATS — Criminal  proceedings— Illegal  con- 
siderations -  -  -  -  605 
See  Contract. 

A  1 
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TITLE  DEEDS— Possession  of  mortgage   -  238 
See  Mortgage.  3. 

TRADE-MARK — Infringement — Discovery — Par- 
ticulars— Practice.']  In  an  action  to  restrain  the 
infringement  of  his  trade-mark,  the  Plaintiflf 
alleged  that  the  user  of  his  trade-mark  by  the 
Defendant  was  calculated  to  induce,  and  had  in 
fact  induced,  divers  persons  to  purchase  the  goods 
of  the  Defendant  as  and  for  the  goods  of  the 
Plaintiff.  After  delivery  of  defence  denying 
Plaintitf's  allegation: — Held,  on  summons,  that 
the  Defendant  was  entitled  to  discovery  of  the 
names  and  addresses  of  the  divers  persons  alleged 
to  have  been  induced  to  purchase  the  goods  of  the 
Defendant  as  and  for  the  goods  of  the  Plaintiff, 
notwithstanding  that  such  persons  might  be  called 
at  the  trial  as  witnesses  on  behalf  of  the  Plaintiff. 
Humphries  v.  The  Taylor  Drug  Company  693 

2.  •  Begistration  —  "  Fancy  Word  "  — Pa- 
tents, Designs  and  Trade  Marks  Act,  1883,  s.  64, 
suh-s.  1  (c).  W.  registered  the  word  "  Keversi  " 
as  a  trade-mark  for  "  a  game  somewhat  analogous 
to  draughts."  The  word  was  the  name  of  a  game 
of  cards  popular  in  France  in  the  16th  century. 
In  the  rules  of  W.'s  game  the  word  "reverse" 
frequently  occurred,  and  the  game  depended  on 
each  player  reversing  or  turning  over  his  adver- 
sary's counters..  A.  brought  out  a  similar  game 
under  the  name  of  "  Annex,"  and  on  the  labels  of 
the  boxes  in  which  he  sold  it,  he  added  to  the 
name  "  a  game  of  reverses."  W.  brought  an  action 
to  restrain  A.  from  infringing  the  trade-mark,  and 
A.  applied  to  remove  the  trade-mark  from  the 
register.  Kay,  J.,  refused  the  application  to  vary 
the  register,  and  granted  an  injunction  to  restrain 
A.  from  using  in  his  labels  the  word  "  reverses," 
or  any  colourable  imitation  of  "  Keversi": — Seld, 
on  appeal,  that  as  the  word  "  Keversi "  would 
suggest  to  an  ordinary  Enghshman  the  idea  that 
the  game  had  something  to  do  with  reversing,  it 
was  not  a  word  which  obviously  could  not  have 
any  reference  to  the  character  of  the  article :  In 
re  Van  Duzer's  Trade-marh  (34  Ch.  D.  623,  639)  ; 
that  it  therefore  was  not  a  "a  fancy  word,"  and 
ought  to  be  removed  from  the  register: — Held, 
also,  that  the  use  of  the  words  "  a  game  of  re- 
verses," which  were  a  fair  description  of  the  nature 
of  the  game,  did  not  shew  any  design  on  the  part 
of  A.  to  pass  off  his  game  as  that  of  W.,  and  that 
an  injunction  ought  not  to  have  been  granted. — 
Per  Fry,  L.J. :  A  name  which  has  been  given  to 
a  new  article,  and  which  is  the  only  name  by 
which  it  is  known,  cannot  be  a  "fancy  word  "  as 
regards  that  article.  Watekman  ^^.  Ayres.  In  re 
Waterman's  Trade-mark   -        -       C.  A.  29 

I'RUSTE'E— Settlement— New  Trustees— Non-dis- 
closure of  Incumbrances  hy  retiring  Trustee — Con- 
structive Notice.]  New  trustees  are  not  fixed  with 
notice  through  retiring  trustees  of  incumbrances 
affecting  the  trust  estate,  of  which  no  notice 
appears  amongst  the  trust  documents,  and  the 
existence  of  which,  though  known  to  the  retiring 
trustees,  is  not  disclosed  to  them.  Hallows  v. 
Lloyd  ------  686 

 Appointment — Trustee  Act    -       187,  189 

See  Trustee  Acts.    1,  2. 
 Costs— Charity  fund    -        -        _  133 

See  Practice.  2. 


TTiJISTEE— continued. 

 Costs — Lands  Clauses  Act     -        -  556 

See  Lands  Clauses  Act. 
 Costs — Trustee  Relief  Act     -        -  303 

See  Trustee  Kelief  Act. 
 Investment — "  Keal  securities  "       -  660 

See  Settlement. 
 Maintenance  of  infant — Discretion    -  443 

See  Infant. 

TRUSTEE  ACTS— Lunatic  Trustee— Appointment 
of  neio  Trustees  in  place  of  lunatic  Trustee  and 
Person  out  of  Jurisdiction — Vesting  Order  as  to 
Mortgage  Debt  and  Stoclz—Vd  &  14  Vict.  c.  60, 
ss.  3,  5.]  The  property  comprised  in  a  settlement 
consisted  of  money  lent  upon  a  mortgage  of  free- 
holds vested  in  the  two  surviving  trustees,  and 
of  a  sum  of  consols  standing  in  their  names.  One 
of  these  two  surviving  trustees  was  a  lunatic,  and 
the  other  was  resident  out  of  the  jurisdiction ; 
and  under  a  power  in  the  settlement  two  persons 
were  appointed  new  trustees  in  their  places. 
Upon  a  petition  by  these  two  new  trustees  and 
by  all  the  beneficiaries  praying  for  an  order  rc=- 
appointing  the  new  trustees  as  trustees  of  the 
settlement,  and  vesting  in  them  the  trust  pro- 
perty : — The  Court  declined  to  reappoint  the  new 
trustees,  but  under  sect.  3  of  the  Trustee  Act. 
1850,  vested  the  lands  subject  to  the  mortgage 
in  the  new  trustees,  and  under  sect.  5  of  the  same 
Act  vested  the  mortgage  debt  and  the  right  to 
call  for  a  transfer  of  the  consols  in  the  trustee  of 
sound  mind  resident  out  of  the  jurisdiction,  and, 
it  appearing  that  he  was  out  of  the  jurisdiction, 
vested  the  mortgage  debt  and  the  right  to  call  for 
a  transfer  of  the  consols  in  the  new  trustees.  In 
re  Batho  -        -        -        -    C.  A.  189 

2.   Trustee  incapable  of  acting — Paralytic 

— Person  of  Unsound  Mind — 13  &  14  Viet.  c.  60, 
ss.  2,  32.]  A  person  who  is  paralytic  and  de- 
prived of  the  power  of  speech  and  unable  to  read 
and  write,  but  is  not  suffering  from  any  mental 
disease,  is  not  a  person  of  unsound  mind  within 
the  Trustee  Act,  1850,  s.  2.  Therefore  in  such  a 
case  the  petition  should  not  be  presented  in 
Lunacy,  but  in  the  Chancery  Division.  In  re 
Barber  -        -        -        -       -    C.  A.  187 

TRUSTEE  RELIEF  ACT— Payment  into  Court- 
Costs — Jurisdiction.]  On  applications  for  pay- 
ment out  of  a  fund  which  has  been  paid  into 
Court  under  the  Trustee  Kelief  Act,  the  jurisdic- 
tion of  the  Court  is  limited  to  the  fund  which 
has  been  actually  brought  into  Court ;  and  repay- 
ment by  the  trustees  of  costs  and  expenses  de- 
ducted by  them  from  the  fund  before  payment 
in  cannot  be  ordered. — If  it  can  be  shewn  that  in 
such  a  case  the  costs  and  expenses  have  been 
improperly  retained  separate  proceedings  must  be 
taken  against  the  trustees  to  recover  the  amount. 
In  re  Parker's  Will  -        -        -    C.  A.  30$ 

 Service  out  of  jurisdiction      -        -  424 

See  Practice.  6. 

ULTRA  VIRES  ACT— Issue  of  shares  at  a  dis- 
count -  -  -  -  190 
See  Company.  5. 

UNDERLEASE— Misdescription  -  -  110 
See  Vendor  and  Purchaser. 
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UNITY  OF  PERSON— Husbaud  and  wife  -  148 
SeeWiLi..  6. 

VALUER— Duty  to  employer        -        -  39 
See  False  Kepresentation. 

VENDOR  AND  T'U'RCILA.SE'R—^Iisdescription— 

Conditions  of  Sale — Ihiderlease  described  as  Lease 
— Condition  that  Misdescription  shall  not  annul 
tlie  Sale.']  Houses  offered  for  sale  were  stated  in 
the  particulars  to  be  held  for  ninety  years  from 
the  24th  of  June,  1844,  at  a  ground  rent  of  £21. 
The  4th  condition  provided  that  the  title  should 
commence  "  with  the  lease  under  which  the  ven- 
dor holds  dated  11  July,  1845."  The  5th  con- 
dition stated  that  "  tlie  description  of  the  property 
in  the  particulars  is  believed  to  be  correct,  but  if 
any  error  shall  be  found  therein  the  same  shall 
not  annul  the  sale,  nor  shall  any  compensation  be 
allowed  in  respect  thereof."  The  vendor  was  in 
fact  entitled  to  an  underlease  for  the  residue  of 
the  term  of  ninety  years  Jess  two  days  at  a 
peppercorn  rent,  and  the  owner  of  the  two  days 
could  not  be  found  : — Held,  by  the  Court  of  Ap- 
peal, that  the  representation  that  the  property 
was  held  by  lease  wlien  it  was  in  fact  held  by 
underlease  was  a  fatal  misdescription,  unless  it 
was  cured  by  the  5th  condition,  and  that  the  5th 
condition  did  not  apply,  for  that  '*  error  in  the 
description  of  the  property  "  meant  a  misdescrip- 
tion of  the  corporeal  property,  not  a  mistake  in  the 
description  of  the  vendor's  title  : — Held,  therefore 
(aflSrming  the  decision  of  Kay,  J.),  that  a  good 
title  was  not  shewn. — Dictum  of  Jessel,  M.K.,  in 
Camherwell  and  South  London  Building  Society  v, 
Holloway  (13  Ch.  D.  7G0)  disapproved.  In  re 
Beyfus  and  Masteks's  Coxtkact  -  C.  A.  110 
VESTING  ORDER— Trustee  Act    -        -  189 

See  Trustee  Acts.  1. 
VICARAGE  HOUSE— Trust   for  parishioners- 
London  Parochial  Charities  Act  -  492 
See  Charities.  1. 
VOLUNTARY  WINDING-UP  -        -     306,  415 
See  Company.    8,  9. 

WILL — ^^Every  other  Son  or  Sons  " — Eldest  Son 
excluded — '^Begotten  and  to  he  begotten"']  A 
testator  devised  real  estate  to  his  second  son  for 
life,  with  remainder  to  his  first  and  other  sons 
in  tail  male  ;  with  remainder  to  the  testator's 
third  son  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male ;  with  remainder  to  the 
testator's  fourth,  fifth  and  every  other  son  and 
sons  to  be  begotten,  born,  or  en  ventre  sa  mere  at 
the  time  of  his  decease,  successively  in  tail  male  ; 
with  the  remainder  to  the  testator's  daughters 
begotten  or  to  be  begotten  equally  as  tenants  in 
common  in  tail.  All  the  testator's  sons  except 
the  eldest  having  died  without  issue  male  the 
eldest  son  claimed  the  estate : — Held  (affirming 
the  decision  of  Stirling,  J.),  that,  having  regard 
to  the  various  limitations  of  the  will,  the  eldest 
son  was  excluded  from  taking  under  the  expres- 
sion "every  other  son." — Although  the  words 
"to  be  begotten"  do  not  in  their  primary  legal 
sense  point  to  futurity,  yet  they  will  be  held  to 
do  so  if  such  an  intention  can  be  gathered  from 
the  will. — Langston  v.  Langston  (8  Bli.  (N.S.)  167 ; 
2  Cl.  &  F.  194),  and  In  re  Blahe  (19  W.  E.  765), 
distinguished.    Locke  v.  Dunlop   -    C.  A.  387 


WILL — eont  inued. 

2.   Gift  to  a  Class — Substitutionary  Gift 

to  Child  of  Member  of  Class  icho  shall  die  in 
Testator's  Lifetime — Child  of  Member  loho  was 
dead  at  Date  of  Will.']  A  testator  bequeathed  a 
residuary  fund  upon  trust  for  the  equal  bene- 
fit of  his  sisters,  nephews,  and  nieces,  as  to  tlie 
shares  of  his  nephews  absolutely,  and  as  to  the 
shares  of  his  sisters  and  nieces  upon  trust  to  in- 
vest the  principal  moneys  forming  their  shares, 
and  to  pay  the  dividend  to  each  such  sister  and 
niece  for  life  for  her  separate  use,  and  after  the 
death  of  each  sister  to  apply  her  share  for  the 
benefit  of  his  said  nieces  equally  upon  the  trusts 
of  their  original  shares,  "  and  after  the  death  of 
each  niece  upon  trust  to  pay  her  share  to  such 
of  her  children  as  she  shall  by  will  appoint,  and 
in  default  of  appointment  to  her  children  equally 
on  attaining  the  age  of  twenty-one  years,  and 
if  no  such  children  then  on  trust  for  the  survivors 
or  survivor  of  my  said  nieces.  If  any  niece  shall 
die  in  my  lifetime  her  share  shall  be  for  the 
benefit  of  her  child  or  children,  bat  if  no  such 
children  who  shall  live  to  attain  the  age  of  twenty- 
one  years,  then  such  share  shall  be  for  the  benefit 
of  my  surviving  nieces  equally,  and  upon  the 
same  trusts  "  : — Held,  that  the  child  of  a  nieco 
who  died  before  the  date  of  the  will  did  not  take. — 
Christopherson  v.  Naylor  (1  Mer.  320)  followed. — 
In  re  Smith's  Trusts  (5  Ch.  D.  497,  n.)  not  fol- 
lowed.   In  re  Chinery.    Chinery  v.  Hill  614 

3.   Gift  to  Children  of  any  Son  of  Tenant 

for  Life — Eemoteness — Tenant  for  Life  past  Child- 
bearing — Admissibility  of  Evidence.]  A  testator 
by  his  will,  dated  September,  1866,  gave  all  his 
estate  to  trustees  upon  trust  to  pay  an  annuity  to 
his  daughter  (the  Plain tifl")  for  life,  and  on  her 
decease  he  declared  that  they  should  stand  pos- 
sessed of  the  residue  of  the  trust  funds  in  trust 
for  such  child  or  children  of  the  Plaintiff  as  had 
attained  or  should  live  to  attain  tlie  age  of  twenty- 
one  years,  or  (being  a  daughter  or  daughters) 
should  have  attained  or  should  live  to  attain  that 
age,  or  have  married  or  marry,  and  also  for  such 
child  or  children  of  any  son  of  the  Plaintiff  who 
should  die  under  the  age  of  twenty-one,  as  should 
live  to  attain  the  age  of  twenty-one  years,  or 
(being  a  daughter  or  daughters)  should  live  to 
attain  that  age  or  marry,  and,  if  more  than  one, 
in  equal  shares  and  proportions  as  between 
brothers  and  sisters. — The  testator  died  in  Janu- 
ary, 1875,  and  at  his  death  the  Plaintiff,  who 
was  then  over  sixty  years  of  age,  had  one  son 
and  five  daughters  living  : — Held,  that  the  trust 
in  favour  of  the  grandchildren  of  the  Plaintiff 
was  void  for  remoteness,  and  that  evidence  was 
not  admissible  to  shew  that  at  the  testator's  death 
the  Plaintiff  was  past  the  age  of  child-bearing, — 
Jee  V.  Audley  (1  Cox,  324)  and  In  re  Sayer's 
Trusts  (Law  Kep.  6  Eq.  319)  followed.— Cooper 
V.  Laroche  (17  Ch.  D.  368)  disregarded.  In  re 
Dawson.   Johnston  v.  Hill        -        -  155 

4.    Gift  over — Portions — Cliildren  dying 

in  Lifetime  of  Parent.]  The  rule  in  Howgrave  v. 
Cartier  (3  V.  &  B.  79)  in  favour  of  putting  on  a 
settlement  or  will  making  a  provision  for  a  family 
such  a  construction. as  will  give  the  children  in- 
defeasible interests  on  their  attaining  twenty-one, 
is  only  a  rule  of  construction  to  be  applied  in 
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construing  ambiguous  words,  and  not  a  positive 
rule  which  will  modify  the  effect  of  plain  words. — 
A  testator  gave  his  property  to  his  daughter  for 
life,  and  then  to  her  children,  who  being  sons 
should  attain  twenty-one,  or  being  daughters 
attain  that  age  or  marry.  "  And  in  case  my  said 
daughter  shall  happen  to  die  without  leaving  any 
child  or  children  her  surviving,  or  leaving  such 
they  shall  all  die  without  having  obtained  a  vested 
interest  in  the  said  trust  moneys,  and  without 
leaving  any  issue  them,  him  or  her  surviving," 
then  over  to  two  cousins.  The  daughter  had 
children,  some  of  whom  attained  twenty-one,  but 
all  died  in  her  lifetime : — Held,  that  the  gift  over 
took  effect,  its  terms  being  unambiguous  and  the 
event  to  which  it  referred  having  happened. — 
Decision  of  Kay,  J.,  affirmed.  In  re  Hamlet. 
Stepheist  v.  Cunningham       -        -    C.  A.  426 

5.  Gift  to  Husband  and  Wife — Gift  while 

living  apart — Condition  and  Limitation.']  A  tes- 
tator directed  his  trustee  to  pay  to  his  sister  Isl. 
"  during  such  time  as  she  may  live  apart  from  her 
husband,  before  my  son  attains  the  age  of  twenty- 
one  years,  the  sum  of  £2  10s.  per  week  for  her  main- 
tenance v^hilst  so  living  apart  from  her  husband." 
M.  and  her  husband  were  married  some  years  before 
the  date  of  the  will,  and  neveo-  lived  apart  till  some 
time  after  the  death  of  the  testator.  The  testa- 
tor's son  was  living  and  an  infant : — Held,  that 
the  bequest  to  M.  was  not  to  be  construed  as  a 
gift  to  her  during  the  joint  lives  of  herself  and 
her  husband  until  the  son  attained  twenty-one, 
upon  a  condition,  which  might  have  been  rejected 
as  against  the  policy  of  the  law,  that  she  and  her 
husband  should  not  live  together,  but  hs  a  limited 
gift  of  weekly  payments  to  be  made  during  a 
period  the  commencement  and  duration  of  which 
were  fixed  in  a  way  which  the  law  does  not  allow, 
and  that  the  gift  was  void. — Decision  of  Kay,  J., 
affirmed. — Brown  v.  Feck  (1  Eden.  140)  and 
Wren  v.  Bradley  (2  De  G.  &  Sm.  49)  considered. 
— The  distinction  between  gifts  on  condition  and 
gifts  by  way  of  limitation,  discussed.  In  re  Mooke. 
Teaffoed  v.  Maconochib     -        -    C.  A.  116 

6.   Gift  to  Husband  and  Wife  and  Third 

Person — Unity  of  Person  of  Husband  and  Wife — 
Married  Women's  Property  Act,  1882  (45  &  46 
Vict.  c.  75),  ss.  1,  5.]  The  rule  of  construction 
whereby,  under  a  gift  to  a  husband  and  wife  and 
a  third  person,  the  husband  and  wife  take  only  one 
moiety  between  them,  has  not  been  altered  by  the 
Married  Women's  Property  Act,  1882. — A  testa- 
tor, by  his  will  made  in  1887,  directed  that  a  share 
of  his  residuary  estate  should  be  divided  between 
liis  "  sister  M.  B.,  D.  B.,  her  husband,  and  H.  B., 
her  step-daughter,  in  equal  parts."  M.  B.  and 
D.  B.  were  married  previously  to  the  commence- 
ment of  the  Married  Women's  Property  Act, 
1882  -.—Held,  that  M.  B.  and  D.  B.  each  took 
one-fourth,  and  H.  B.  one-half  of  the  share,  the 
one-fourth  of  M.  B.  being  her  separate  property 
according  to  the  Act.  In  re  Jupp.  Jupp  v. 
Buckwell      _        _        _        _        -  148 

7.    Perpetuity  —  Bemoteness  —  Divisible 

Giff]  The  will  of  a  testatrix  contained  an  ulti- 
mate limitation  of  her  real  estate  to  her  right 
heirs  in  case  both  her  daughters  (for  whom  and 
their  husbands  and  issue  provision  had  been 
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made  by  the  will),  should  die  without  leaving 
any  child  or  the  issue  of  any  child  living  at  the 
decease  of  the  survivor  of  them,  or  of  the  survivor 
of  their  respective  then  present  or  any  future  hus- 
bands. The  personal  estate  was  bequeathed  by 
reference  on  the  trusts  of  the  real  estate.  Neither 
of  the  daughters  married  again.  Each  died  leav- 
ing her  husband  surviving  her,  but  no  issue : — 
Held,  by  North,  J.,  that  the  gift  over  was  divisible 
into  two  distinct  gifts,  viz.  (1)  in  case  both  the 
daughters  should  die  without  leaving  issue  living 
at  their  respective  deaths ;  (2 )  in  case  the  daugh- 
ters or  either  of  them  should  die  leaving  issue, 
and  there  should  be  no  such  issue  living  at  the 
death  of  the  survivor  of  the  husbands  of  the 
daughters  ;  and  that,  the  first  event  having  hap- 
pened, the  gift  over  was  good,  though  it  would 
have  been  void  for  remoteness  if  the  daughters 
had  left  issue. — Held,  on  appeal,  that  the  gift 
over  was  not  in  the  alternative  on  the  happening 
of  either  of  two  distinct  events,  but  a  single  gift 
over  on  one  event  involving  two  things ;  that  as 
the  testatrix  had  not  separated  the  gift  the  Court 
could  not  separate  it,  and  that  therefore  the  gift 
over  was  void  for  remoteness.  In  re  Harvey. 
Peek  v.  Savoey         -        -        -    C.  A.  289 

8.    Precatory  Trust — "  It  is  my  desire 

that  she  allows."]  The  doctrine  of  precatory 
trusts  is  not  to  be  extended,  and,  in  considering 
whether  precatory  words  create  a  trust,  the  Court 
will  not  look  only  to  particular  expressions,  but 
see  whether  on  the  whole  will  the  testator's  in- 
tention was  to  create  a  trust,  and  regard  will  be 
hud  to  any  embarrassment  and  difficulty  which 
would  arise  from  a  trust. — A  testatrix  gave  all 
her  property  real  and  personal  to  her  daughter 
"  her  heirs  and  assigns ;  and  it  is  my  desire  that 
she  allows  to  A.  G.  an  annuity  of  £25  during  Ler 
life,  and  that  A.  G.  shall  if  she  desire  it  have  the 
use  of  such  portions  of  my  household  furniture  as 
may  not  be  required  by  my  daughter."  The 
daughter  and  her  husband  were  appointed  execu- 
tors : — Held  (reversing  the  decision  of  the  Vice- 
Chancellor  of  the  County  Palatine),  that  no  trust 
or  obligation  to  pay  the  annuity  was  imposed 
upon  tlie  daughter,  but  that  there  was  only  a 
request  to  the  daughter,  not  binding  her  in  law. 
to  make  that  provision  for  A.  G.  In  re  Diggles. 
Geegoey  v.  Edmondson       -        -    C.  A.  253 

9.    Satisfaction  —  Cotemporaneous  Deed 

and  Will.']  By  a  separation  deed,  dated  the  7tlL 
of  September,  1844,  the  husband  covenanted  that 
his  executors  or  administrators  should  on  his  de- 
cease pay  to  his  wife,  if  she  survived  him,  £100  ; 
with  a  proviso' that  if  £6  per  month  was  paid 
her  for  six  months  from  his  death,  the  balance 
should  only  be  paid  at  the  end  of  that  period. 
By  his  will,  datecj  the  5th  of  September,  1844, 
but  alleged  to  have  been  signed  on  the  9th, 

after  all  my  just  debts,  funeral  and  testamentary 
expenses  are  paid,  I  bequeath  to  my  wife  £100 
payable  within  six  months  after  my  decease,  £6 
to  be  paid  to  her  or  her  order  until  my  estate  is 
finally  settled,  the  same  to  be  deducted  from  the 
said  £100  as  per  indenture  stated  in  our  mutual 
separation  "  : — Held  (affirming  the  decision  of 
Kekewich,  J.),  that  the  legacy  was  not  in  satis- 
faction of  the  sum  covenanted  by  the  deed  to  be 
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paid,  but  that  tlie  widow  was  entitled  to  both 
sums. — The  circumstance  that  two  documents  are 
cotemporaneous,  so  that  both  are  present  to  the 
mind  of  the  donor  when  he  executes  each  of  them, 
is  a  strong  reason  against  holding  a  gift  in  one  to 
be  a  satisfaction  of  an  obligation  under  the  other 
to  pay  a  like  sum.  Horlock  v.  Wiggins.  Wig- 
gins V.  Horlock        -        -        -    C.  A.  142 

— —  Conversion — Enjoyment  in  specie  -  60 
See  Administration.  2. 

WINDING-UP  -  -  -  1,  259,  306,  324 
See  Company.    6,  7,  8,  9. 

WOMAN  PAST  CHILD-BEARING— Gift  to  grand- 
children  of — Remoteness  -  -  155 
See  Will.  3. 


WORDS—"  Begotten  and  to  be  begotten  "  387 
See  Will.  1. 

 "  Charity  property "     -        -        _  492 

See  Charity.  1. 

 "  Every  other  son "      -        _        -  387 

See  Will.  1. 

 "  Fancy  word "  -        -        -        -  29 

See  Trade-mark.  2. 

 ^"  My  desire"     -        -        -        -  253 

See  Will.  8. 

 ■  "Real  securities "        -        -        -  660 

See  Settlement. 

WRIT  OF  ASSISTANCE      -        -        -  165 

See  Practice.  8. 
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